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 1     THURSDAY, JULY 16, 2009, PASADENA, CALIFORNIA 

 

 2                        10:10 A.M. 

 

 3                          * * * 

 

 4 

 

 5                       PATRICK WANG, 

 

 6    the witness herein, having been first duly sworn, was 

 

 7    examined and testified as follows: 

 

 8 

 

 9                       EXAMINATION  + 

 

10             MR. LEE:  Thank you.  We will mark this as 

 

11    Exhibit No. 1.  It's the deposition notice today. 

 

12                (A copy of the aforementioned document 

 

13             was marked by the court reporter as Opposer 

 

14             Exhibit+ 1 for identification; attached hereto.) 

 

15    BY MR. LEE: 

 

16        Q.   Mr. Wang, can you state your full name for the 

 

17    record. 

 

18        A.   Patrick Wang, W-a-n-g. 

 

19        Q.   Today is a trial deposition for the TTAB 

 

20    proceeding, although it's a deposition, but we are in 

 

21    trial.  Do you understand that? 

 

22        A.   Yes. 

 

23        Q.   And all the rules in the deposition would apply. 

 

24    So we've been doing this for a few times, so at any point 

 

25    in time you need me to clarify, feel free to go ahead. 
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 1        A.   Okay. 

 

 2        Q.   All right.  Your company is Direct Access 

 

 3    Technology.  We will refer to that as DAT during this 

 

 4    deposition. 

 

 5        A.   Okay. 

 

 6        Q.   What's DAT's current address? 

 

 7        A.   19957 East Harrison Avenue, City of Industry, 

 

 8    California 91789. 

 

 9        Q.   All right, thank you.  When was DAT incorporated? 

 

10        A.   1994. 

 

11        Q.   And who incorporated DAT? 

 

12        A.   Lucy Yee, Y-e-e. 

 

13        Q.   That's your wife? 

 

14        A.   Yes. 

 

15        Q.   And the ownership of DAT would be? 

 

16        A.   99 percent owned by Lucy. 

 

17        Q.   And you own one percent? 

 

18        A.   Yes. 

 

19        Q.   And that percentage is maintained that way 

 

20    throughout the whole period of time? 

 

21        A.   Yes.  I might increase to 5 percent now, so I am 

 

22    not sure. 

 

23        Q.   Okay.  But for your increase to 5 percent, is 

 

24    that taking effect now, or is it sometime -- 

 

25        A.   Sometime before. 
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 1        Q.   Roughly how long ago? 

 

 2        A.   '96.  1996. 

 

 3        Q.   Oh, okay.  For your percentage increase in the 

 

 4    ownership, does that affect the operation of DAT? 

 

 5        A.   No. 

 

 6        Q.   Thank you.  What's DAT's general line of 

 

 7    business? 

 

 8        A.   Do you refer before or now? 

 

 9        Q.   Starting from 1994. 

 

10        A.   We sell parts, computer parts. 

 

11        Q.   And what are the parts you talked about? 

 

12        A.   CPUs, memories, CD ROMs, floppy drive, keyboard, 

 

13    mouse, motherboard. 

 

14        Q.   And computer enclosures, I would suppose? 

 

15        A.   Not at that time. 

 

16        Q.   Not in 1994? 

 

17        A.   Right. 

 

18        Q.   Okay.  Then that kind of business pattern from 

 

19    1994 to -- how long did that kind of business pattern 

 

20    last? 

 

21        A.   To 1998, '99. 

 

22        Q.   And currently does DAT still do that kind of 

 

23    business you just mentioned? 

 

24        A.   We still sell some keyboard, mouse if client 

 

25    require.  Other than that, no. 
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 1        Q.   So after 1999 what would be the business items 

 

 2    DAT was doing? 

 

 3        A.   USB 2.0 accessories, notebook accessories, 

 

 4    PC accessories. 

 

 5        Q.   And that kind of business activity continues 

 

 6    until today? 

 

 7        A.   Yes. 

 

 8        Q.   So for the computer enclosures, that would be 

 

 9    part of the PC or notebook accessories? 

 

10        A.   Yes. 

 

11        Q.   Does DAT have any parent company? 

 

12        A.   No. 

 

13        Q.   Does DAT have any subsidiary? 

 

14        A.   No. 

 

15        Q.   Does DAT have any child company? 

 

16             MR. OLSON:  I will object; vague. 

 

17             THE WITNESS:  What is a trial company? 

 

18    BY MR. LEE: 

 

19        Q.   Does DAT own any stocks and interest in other 

 

20    company? 

 

21        A.   No. 

 

22        Q.   At the business location you just said on 19957 

 

23    East Harrison, is there other business located in the same 

 

24    business address? 

 

25        A.   Yeah.  PPA. 
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 1        Q.   PPA.  How do you spell the whole name of PPA? 

 

 2        A.   Parts Peripheral and Accessory. 

 

 3        Q.   Who owns PPA? 

 

 4        A.   Lucy Yee and myself. 

 

 5        Q.   What's the ownership interest on that? 

 

 6        A.   95/5. 

 

 7        Q.   Lucy would be 95? 

 

 8        A.   Yes. 

 

 9        Q.   When was PPA incorporated? 

 

10        A.   I don't remember that. 

 

11        Q.   Roughly do you know a time period? 

 

12        A.   '96? 

 

13        Q.   So around 1996? 

 

14        A.   Yeah. 

 

15        Q.   Other than PPA? 

 

16        A.   No. 

 

17        Q.   No other business in the same location. 

 

18             When did DAT start doing business in the 

 

19    enclosure line of business? 

 

20        A.   1998. 

 

21        Q.   And can you tell me what is an enclosure? 

 

22        A.   It's a plastic box with circuit board built 

 

23    inside with a fan where you mount your hard drive or your 

 

24    CD ROM to become external devices for your computers. 

 

25        Q.   Does an enclosure have to have a fan? 
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 1        A.   At that time, yes, because the plastic is 

 

 2    enclosed, and hard drive CD ROM generate a lot of heat. 

 

 3    Otherwise the hard drive will crash. 

 

 4        Q.   And to your knowledge, do all enclosures sold 

 

 5    today in the market have a fan in it? 

 

 6        A.   Some have; some doesn't have.  Depends on the 

 

 7    materials. 

 

 8        Q.   Okay.  And you just said it's a plastic box.  Is 

 

 9    plastic the only material? 

 

10        A.   At that time, yes. 

 

11        Q.   Okay.  And was metal also used as a material for 

 

12    enclosure, whether by your product or other companies' 

 

13    product? 

 

14        A.   What year are you talking about? 

 

15        Q.   Throughout all period of time. 

 

16        A.   Yeah.  Metal was introduced.  Aluminum was 

 

17    introduced. 

 

18        Q.   Around what year? 

 

19        A.   2002, later part or middle 2002. 

 

20        Q.   And was that your enclosure or other enclosures 

 

21    you saw on the market? 

 

22        A.   Under development.  It's not in the market yet. 

 

23        Q.   And when did you first find out that the metal 

 

24    enclosure was already on the market? 

 

25        A.   About 2003.  Later part of 2002.  Let me clarify. 
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 1    When you say "in the market," do you mean mom and pop 

 

 2    shop, or do you mean the chain store? 

 

 3        Q.   Any place consumers can buy enclosures. 

 

 4        A.   Later part of 2002. 

 

 5             MR. LEE:  I am going to mark this as Exhibit 

 

 6    No. 2. 

 

 7                (A copy of the aforementioned document 

 

 8             was marked by the court reporter as Opposer 

 

 9             Exhibit+ 2 for identification; attached hereto.) 

 

10             THE WITNESS:  (Peruses document.) 

 

11    BY MR. LEE: 

 

12        Q.   Are you done looking at Exhibit No. 2? 

 

13        A.   Yes. 

 

14        Q.   This is a printout that contains some information 

 

15    on it.  I just want to confirm with you that when we talk 

 

16    about enclosures, we're talking about enclosures for 

 

17    external computer hard drives as stated on Exhibit No. 2. 

 

18        A.   Okay. 

 

19        Q.   And do you believe the date of first use to be 

 

20    correct? 

 

21        A.   You mean we applied? 

 

22        Q.   Yes. 

 

23        A.   We applied the trademark on that? 

 

24        Q.   That's right. 

 

25        A.   Yes.  That's the date we filed. 
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 1        Q.   So it's around 2003, May 14th? 

 

 2             MR. OLSON:  I think there's some confusion in the 

 

 3    record.  I'll object.  It's vague and ambiguous.  He said 

 

 4    date we applied for trademark.  You said first use. 

 

 5    BY MR. LEE: 

 

 6        Q.   Okay.  So according to Exhibit No. 2, the filing 

 

 7    date would be June 22nd, 2006? 

 

 8        A.   Right. 

 

 9        Q.   And the question I asked previously was on first 

 

10    use, and so far we're clear on that.  I was asking for 

 

11    first use, 2003, May 14. 

 

12             MR. OLSON:  You are looking at this here 

 

13    (indicating)? 

 

14             MR. LEE:  Yes. 

 

15             THE WITNESS:  Okay.  Yes.  According to Exhibit 

 

16    No. 2, yes. 

 

17    BY MR. LEE: 

 

18        Q.   And DAT is claiming trademark right to Metal Gear 

 

19    for use on enclosures for external computer hard drives. 

 

20    Is that correct? 

 

21        A.   Yes. 

 

22        Q.   So if any other business that put Metal Gear on 

 

23    their enclosures, DAT would consider that to be 

 

24    infringement? 

 

25        A.   Yes. 
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 1             MR. OLSON:  I'll object; it's irrelevant, calls 

 

 2    for a legal conclusion. 

 

 3             MR. LEE:  This will be Exhibit No. 3. 

 

 4                (A copy of the aforementioned document 

 

 5             was marked by the court reporter as Opposer 

 

 6             Exhibit+ 3 for identification; attached hereto.) 

 

 7    BY MR. LEE: 

 

 8        Q.   I'm not going to have you read all this stuff. 

 

 9    That's not what I'm going to do.  I just want you to look 

 

10    at the drawings on these pages. 

 

11        A.   (Witness peruses document.) 

 

12             Okay. 

 

13        Q.   All right.  Let's look at the top page of Exhibit 

 

14    No. 3. 

 

15        A.   Okay. 

 

16        Q.   This appears to be a patent issued by the United 

 

17    States Patent and Trademark Office.  Can you look at on 

 

18    the left column it says "Assignee:  DataStor Technology." 

 

19    Do you see that part? 

 

20        A.   Yes. 

 

21        Q.   And are you aware of this entity, DataStor 

 

22    Technology? 

 

23        A.   Yes. 

 

24        Q.   From looking at this patent, we will call it 885 

 

25    patent.  It's No. 6,992,885, but we'll just call it 885 
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 1    patent.  From looking at this 885 patent, do you think 

 

 2    this relates to the enclosures?  Do you think this has 

 

 3    some relationship to the enclosures? 

 

 4        A.   Yes. 

 

 5             MR. OLSON:  I'll object; calls for a legal 

 

 6    conclusion. 

 

 7    BY MR. LEE: 

 

 8        Q.   All right.  Looking at the left column on the 

 

 9    very top it says -- there is a 54 in parentheses.  It says 

 

10    "external connection device for a storage device." 

 

11        A.   Okay. 

 

12        Q.   And then in looking at the abstract that's on the 

 

13    right side, still on the first page, it says "An external 

 

14    connection device for placing and connecting a storage 

 

15    device has a housing, a power output port and a second 

 

16    signal I/O port." 

 

17        A.   Okay. 

 

18        Q.   So do you think this patent from the drawings you 

 

19    just reviewed generally depicts an enclosure? 

 

20             MR. OLSON:  I will object; calls for a 

 

21    conclusion. 

 

22             THE WITNESS:  Yes. 

 

23    BY MR. LEE: 

 

24        Q.   Okay.  Have you ever seen this patent before? 

 

25        A.   Yes. 
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 1        Q.   When was the first time you saw this patent? 

 

 2        A.   When DataStor showed me the patent when I asked 

 

 3    them to file the patent. 

 

 4        Q.   Around what year? 

 

 5        A.   Since 2003.  Yes, 2003. 

 

 6        Q.   So in 2003 you asked DataStor to file this 

 

 7    patent? 

 

 8        A.   Of course. 

 

 9        Q.   Why did you ask DataStor to file this patent? 

 

10        A.   To protect this product selling in the United 

 

11    States without any copying people for the enclosures. 

 

12        Q.   Did you see the drawings before the filing date? 

 

13        A.   Yes. 

 

14        Q.   And on this Exhibit No. 3 it shows filing date 

 

15    October 26, 2003.  Did you see that? 

 

16        A.   Yes. 

 

17        Q.   To your knowledge, who is the inventor of this 

 

18    patent? 

 

19             MR. OLSON:  I'm going to object; improperly 

 

20    phrased question, calls for a legal conclusion.  Also, I 

 

21    don't know from your question if you are talking who 

 

22    invented the patent or who invented the patented product. 

 

23    BY MR. LEE: 

 

24        Q.   Can you answer? 

 

25             MR. OLSON:  It's vague. 
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 1             THE WITNESS:  From the papers it's saying 

 

 2    Anderson, Chia-Jen Wang. 

 

 3    BY MR. LEE: 

 

 4        Q.   That would be Anderson Wang's Chinese name? 

 

 5        A.   Yes. 

 

 6        Q.   To your knowledge, when did Chia-Jen Wang, aka 

 

 7    Anderson Wang, when did Anderson Wang invent the substance 

 

 8    of this leading up to the application for patent? 

 

 9        A.   He didn't invent this.  I gave him the idea. 

 

10        Q.   Are you saying you should be the inventor for 

 

11    this enclosure? 

 

12        A.   I should be part of the inventor for this 

 

13    enclosure. 

 

14        Q.   Between you and Anderson Wang, who contributed 

 

15    more to the invention as embodied by this 885 patent? 

 

16             MR. OLSON:  I will object; assumes facts not in 

 

17    evidence. 

 

18             THE WITNESS:  The idea was given by me to 

 

19    Anderson back in 2001. 

 

20    BY MR. LEE: 

 

21        Q.   Were you able to estimate who contributed more to 

 

22    the invention? 

 

23             MR. OLSON:  I will object; calls for a legal 

 

24    conclusion, calls for speculation. 

 

25             THE WITNESS:  I have no idea how to answer your 
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 1    question on that. 

 

 2    BY MR. LEE: 

 

 3        Q.   Okay.  What are the ideas you gave to 

 

 4    Anderson Wang leading up to the filing of this patent 

 

 5    application? 

 

 6        A.   Top and bottom clip, without making the whole 

 

 7    enclosure by aluminum with round edges.  Where you see the 

 

 8    mesh are (indicating), at that time you cannot make a 

 

 9    perfectly rectangular round shape on the side of the 

 

10    enclosure perfectly align.  The yield rate for that is 

 

11    around 50 percent. 

 

12        Q.   What is the yield rate that you just talked 

 

13    about? 

 

14        A.   Finished product of this raw material. 

 

15        Q.   Why was the yield rate only about 50 percent? 

 

16        A.   Because you have to squeeze the aluminum through 

 

17    a tube and pour it out from the tube to form an enclosure 

 

18    housing.  In this picture it's two metal plates, top and 

 

19    bottom, surrounded by mesh.  This is a lot easier to form 

 

20    than forming the whole enclosure by aluminum.  Because 

 

21    when you start putting color on the aluminum or silkscreen 

 

22    the name on top of that, when you go through this chemical 

 

23    process, it will decay or lopside the enclosure. 

 

24    Therefore, the enclosure will not be a perfect rigid body. 

 

25    It will bend or out of shape because the chemical they 
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 1    have to use to make color on the aluminum. 

 

 2        Q.   So your contribution to the invention would make 

 

 3    this aluminum box easier to form on the round corner? 

 

 4        A.   Because right now it's using mesh, I mean all you 

 

 5    do is stamp the mesh and put top plate and bottom plate, 

 

 6    four posts, screw, and you are done. 

 

 7        Q.   And that's your contribution? 

 

 8        A.   Yes.  Well, not the mesh.  The top and bottom 

 

 9    plate of the aluminum. 

 

10        Q.   And that idea, did you give the idea to 

 

11    Anderson Wang in a short period of time, or it was an 

 

12    extended period of time you worked with him? 

 

13        A.   Since the second meeting back in 2001. 

 

14        Q.   And did you know DataStor started to manufacture 

 

15    enclosure according to this kind of invention? 

 

16        A.   Yes. 

 

17        Q.   About when? 

 

18        A.   2002. 

 

19        Q.   Starting May of 2003, your enclosure had the 

 

20    brand name or the trademark of Metal Gear.  Is that 

 

21    correct? 

 

22        A.   Yes. 

 

23        Q.   But before that what was the brand name you used 

 

24    on your enclosure? 

 

25        A.   We did not have a brand name.  It's just a plain 
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 1    box, plain closet box.  On the gift box, the packaging, 

 

 2    you will have PP International by Idotconnect, 

 

 3    I-d-o-t-c-o-n-n-e-c-t. 

 

 4        Q.   And who sold you the enclosures before DataStor? 

 

 5        A.   Welland, W-e-l-l-a-n-d, Computer. 

 

 6        Q.   When did Welland Computer start selling 

 

 7    enclosures to you, and when did it end? 

 

 8        A.   Later part of '98 all the way to -- you mean when 

 

 9    did we end? 

 

10        Q.   Yes. 

 

11        A.   Start and end? 

 

12        Q.   Yes. 

 

13        A.   End will be early part of 2003. 

 

14        Q.   Is it fair to say that whatever your enclosure 

 

15    business with Welland Computer was then replaced by your 

 

16    business relationship with DataStor for the enclosure? 

 

17        A.   80 percent. 

 

18        Q.   What about the other 20 percent? 

 

19        A.   They don't have the five and a quarter inch.  And 

 

20    Welland enclosure is very popular.  Because we introduce a 

 

21    new product, it takes time to develop that product.  It is 

 

22    something that you can't put on the market and say, "I 

 

23    will sell."  You can't do that.  You've got to market that 

 

24    product.  At that time people are accustomed to plastic. 

 

25    They are not sure how the aluminum do the heat, how to 
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 1    dissipate the heat for the enclosures.  End user is very 

 

 2    concerned on the heat problem generated by the hard drive. 

 

 3        Q.   Is Welland Computer still around today? 

 

 4        A.   Yes. 

 

 5        Q.   Does DAT still do business with Welland? 

 

 6        A.   No. 

 

 7        Q.   So after 2003 DAT no longer had a business 

 

 8    relationship with Welland? 

 

 9        A.   Yes. 

 

10        Q.   Is it fair to say that the 885 patent in 

 

11    Exhibit 3 would be to use aluminum to be the material for 

 

12    the enclosure? 

 

13             MR. OLSON:  Wait.  Can you repeat the question? 

 

14             (Question read.) 

 

15             MR. OLSON:  I will object.  Calls for -- well, 

 

16    it's vague first off and also calls for a legal conclusion 

 

17    as to what this patent covers. 

 

18             THE WITNESS:  No. 

 

19    BY MR. LEE: 

 

20        Q.   For 885 patent, is there a preferred material to 

 

21    make the enclosure? 

 

22             MR. OLSON:  Calls for speculation. 

 

23             THE WITNESS:  At this particular time, back then 

 

24    when they filed the patent, yes.  Now, no. 

 

25 
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 1    BY MR. LEE: 

 

 2        Q.   Yes for using aluminum? 

 

 3        A.   Yes, using aluminum at that time, 2003, 2002, at 

 

 4    that time.  Now we have new material that you can use in 

 

 5    place of the aluminum top and bottom plate. 

 

 6        Q.   And what's the new material now? 

 

 7        A.   Acrylic. 

 

 8        Q.   Acrylic, okay.  From 1998 to 2003 when you were 

 

 9    doing enclosure business, you bought from Welland 

 

10    Computer.  Did you make your own -- did DAT make its own 

 

11    enclosures for sale? 

 

12        A.   Not from Welland. 

 

13        Q.   After Welland then it's DataStor that's supplying 

 

14    your enclosure? 

 

15        A.   Yes. 

 

16        Q.   And that's when DAT started using the Metal Gear 

 

17    trademark? 

 

18        A.   Yes. 

 

19        Q.   How did the Metal Gear trademark come into 

 

20    existence? 

 

21        A.   I played around with several names, and that's 

 

22    how I came up with the products. 

 

23        Q.   Around what time? 

 

24        A.   2001. 

 

25        Q.   2001 you played around with several names? 
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 1        A.   Late part of 2001, yes.  We have to put a brand 

 

 2    name onto a product.  We don't want to sell certain 

 

 3    product out.  Without brand name people doesn't know who 

 

 4    we are.  Then people can start importing this product 

 

 5    everywhere and just sell it out. 

 

 6        Q.   Is that because previously you were selling 

 

 7    Welland Computer supplied enclosure without brand?  Is 

 

 8    that the reason why you want to put a brand on it? 

 

 9        A.   We always had a brand on the gift box.  We just 

 

10    never placed the brand name onto the enclosure.  Didn't 

 

11    have enough time to do that.  It was selling very well. 

 

12        Q.   Okay.  When you say you played around with 

 

13    several names in 2001, late part, did you have a 

 

14    discussion with anyone? 

 

15        A.   Not until after I come up with all those names. 

 

16             MR. OLSON:  Well, I am going to object to the 

 

17    question as vague. 

 

18    BY MR. LEE: 

 

19        Q.   When did you decide to put Metal Gear on your 

 

20    enclosure? 

 

21        A.   2002. 

 

22        Q.   When did you actually put Metal Gear on your 

 

23    enclosure and sell it, offer it to sell? 

 

24        A.   2003, when the shipment arrived. 

 

25        Q.   That would be around May? 
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 1        A.   Earlier than that because we also have samples 

 

 2    that we have to sell out to the customer to show the 

 

 3    product.  Those are for evaluation products, so I would 

 

 4    say it's a lot sooner than May of 2003. 

 

 5        Q.   And who supplied the evaluation products to DAT? 

 

 6        A.   DataStor under my spec, my artwork, my mark. 

 

 7        Q.   So did you have any discussion about picking 

 

 8    Metal Gear as the trademark with anyone? 

 

 9        A.   Before or after? 

 

10        Q.   Before May of 2003. 

 

11        A.   I have discussion with Anderson to tell him to 

 

12    put Metal Gear on it.  He also saw Idotconnect, You 

 

13    Storage, and some other funky name that I don't remember 

 

14    what it was. 

 

15        Q.   How many times did you discuss with Anderson Wang 

 

16    regarding the Metal Gear trademark name? 

 

17        A.   Many, many times. 

 

18        Q.   The discussions span a period of roughly how many 

 

19    months? 

 

20        A.   Once we decide -- once I decide to use Metal Gear 

 

21    on our mark, that will be it.  The only discussion I have 

 

22    with Anderson is how -- what kind of fonts to use, how big 

 

23    it is, how it looks on the enclosure when you put the 

 

24    Metal Gear word on it.  We come up with Metal Gear box, 

 

25    Metal Gear enclosure.  We have Metal Gear box by PPA, all 
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 1    these possible names that we have.  And finally we did a 

 

 2    Metal Gear box.  I'm sorry.  Metal Gear substance. 

 

 3        Q.   In the discussion did you come up with the 

 

 4    Metal Gear name, or did Anderson Wang come up with the 

 

 5    Metal Gear name? 

 

 6        A.   I come up with the Metal Gear name on it. 

 

 7        Q.   And Anderson Wang is willing to go along with it? 

 

 8        A.   Yes. 

 

 9        Q.   You said many, many discussions.  Around what 

 

10    time? 

 

11        A.   After I tell them to use Metal Gear. 

 

12        Q.   So that would be late part of 2001? 

 

13        A.   Yes.  Actually, when we start having the samples 

 

14    printing, then back and forth almost every day talking to 

 

15    him on the phone. 

 

16        Q.   When you talked to him on the phone, were you 

 

17    here in the United States? 

 

18        A.   Yes. 

 

19        Q.   And Anderson Wang was in Taiwan? 

 

20        A.   Taiwan or China. 

 

21        Q.   So you talked almost every day.  That period of 

 

22    time how long did it last? 

 

23        A.   Until the product printing is correct. 

 

24        Q.   Roughly from what time, what date to what date? 

 

25        A.   A couple months. 
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 1        Q.   So we're talking about late part of 2001? 

 

 2        A.   No.  2002 or so. 

 

 3        Q.   A couple of months in 2002? 

 

 4        A.   Yeah.  Because once you finish the printing and 

 

 5    then maybe sometime they delay for a couple weeks, then I 

 

 6    got to go on business trip.  You know, product waiting for 

 

 7    me in the office.  Or when I travel to China, he would 

 

 8    travel from Taiwan to China to meet me and show me the 

 

 9    products. 

 

10        Q.   Did you ever meet Anderson Wang in a hotel 

 

11    someplace? 

 

12        A.   Yes. 

 

13        Q.   How many times? 

 

14        A.   Many, many times. 

 

15        Q.   Is it the hotel in the United States or in 

 

16    Taiwan? 

 

17        A.   In Taiwan and China. 

 

18        Q.   And roughly how many times? 

 

19        A.   Ten times. 

 

20        Q.   And the ten times were from about what time to 

 

21    what time? 

 

22        A.   You mean the date? 

 

23        Q.   Yes. 

 

24        A.   Starting in 2001, when he needed help on making 

 

25    the enclosures. 
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 1        Q.   And when was the last time you met him in a 

 

 2    hotel? 

 

 3        A.   Last time I met him, he was in United States with 

 

 4    Gary, his sales from DataStor.  Late part 2004.  Late part 

 

 5    2004. 

 

 6        Q.   And his sales Gary, you are talking about 

 

 7    Gary Chen? 

 

 8        A.   Yes.  C-h-e-n. 

 

 9        Q.   In all these discussions with Anderson Wang, 

 

10    there is an understanding that DAT will be the trademark 

 

11    owner of Metal Gear mark on enclosures? 

 

12        A.   Yes. 

 

13        Q.   Is there any agreement in writing to the effect 

 

14    that DAT will be the trademark owner of Metal Gear mark on 

 

15    enclosures? 

 

16        A.   Back in 2001, 2002, no.  Everything is verbal. 

 

17        Q.   Not just in 2001, 2002.  I'm asking is there any 

 

18    agreement in writing? 

 

19        A.   The e-mail sent by Gary Chen, which you should 

 

20    have a copy of it. 

 

21        Q.   Okay.  So that will be the only one in writing 

 

22    you will point to? 

 

23        A.   Yes. 

 

24        Q.   We will get to that later.  DAT's business 

 

25    relationship with DataStor started in that period of 2001 
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 1    to 2002? 

 

 2        A.   We talked about it.  We hadn't started business 

 

 3    yet. 

 

 4        Q.   And you started business around what time? 

 

 5        A.   2002 -- late part 2002 when we start putting our 

 

 6    PO in.  The first few got in it was delay after delay 

 

 7    because it's a first shipment coming to us, and many 

 

 8    materials they can't get or being delayed.  And, also, IC 

 

 9    is hard to get because of the enclosure selling very well 

 

10    all over the world. 

 

11        Q.   So the PO, the first PO was about enclosure? 

 

12        A.   Yes. 

 

13        Q.   And when did DAT's business relationship with 

 

14    DataStor end? 

 

15        A.   2005. 

 

16        Q.   What's the reason DAT ended the business 

 

17    relationship with DataStor? 

 

18        A.   Many, many reasons.  No. 1, they selling to our 

 

19    customers.  No. 2, many issues with the power supply.  It 

 

20    will melt, malfunction.  No. 3 is the quality of the 

 

21    product not to my spec.  They change parts, internal 

 

22    component to make the products without letting us know, 

 

23    which is a safety hazard for me, especially when you use 

 

24    power.  Certain products that I questioned:  Do they have 

 

25    UL standing?  They have UL sticker on the power supply, 
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 1    but they cannot provide me the UL certifications some of 

 

 2    the time.  So we have to return those products back to 

 

 3    them.  I can't jeopardize PPA on the general public and 

 

 4    got sued by end user if a power supply burned down 

 

 5    somebody's house or a loss of life.  I can't do that. 

 

 6             MR. OLSON:  Just answer the question.  Otherwise 

 

 7    we will be here two days. 

 

 8             THE WITNESS:  That's okay.  I've got time. 

 

 9             MR. LEE:  I can let him talk two days.  We've got 

 

10    time. 

 

11             MR. OLSON:  Yeah. 

 

12             MR. LEE:  You won't be too long. 

 

13        Q.   During the time DAT had business relationship 

 

14    with DataStor, was DataStor the only one supplying 

 

15    enclosures to DAT? 

 

16        A.   No. 

 

17        Q.   Who else supplied enclosures to DAT? 

 

18        A.   We have Welland.  We have Maxnice, M-a-x-n-i-c-e. 

 

19    We have Jetyo, J-e-t-y-o.  We have EMEC. 

 

20        Q.   So all of these other suppliers coexisted with 

 

21    DataStor for supplying enclosures? 

 

22        A.   Not at the same time.  You have replacement 

 

23    period. 

 

24        Q.   But generally during the time when DataStor was 

 

25    supplying enclosures to DAT, are these other suppliers 
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 1    also there? 

 

 2        A.   Welland and Maxnice. 

 

 3        Q.   So are you saying gradually DataStor went out of 

 

 4    picture, and then other suppliers gradually coming in? 

 

 5             MR. OLSON:  Objection; mischaracterization of the 

 

 6    testimony. 

 

 7             THE WITNESS:  It's not other suppliers.  It's 

 

 8    contractor that build product for us under our trademark. 

 

 9    Build product for us under my spec, my artwork, that kind 

 

10    of stuff. 

 

11    BY MR. LEE: 

 

12        Q.   So you say contractors.  You refer to Maxnice, 

 

13    EMEC.  These parties are contractors that build products 

 

14    to your spec? 

 

15        A.   OEM, better word for it. 

 

16        Q.   These are OEM? 

 

17        A.   Yes.  They OEM product for us under my specs. 

 

18        Q.   When you say spec, what kind of -- what do you 

 

19    mean by spec? 

 

20        A.   The size of the enclosure, what product of the 

 

21    enclosure such as USB 2.0 or combo 2.0 plus FireWire or 

 

22    SATA plus FireWire combination of the product.  And, also, 

 

23    we specifically tell them where to put what feature into 

 

24    the enclosures, where to print the logos, how to package, 

 

25    that kind of stuff. 
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 1        Q.   Did you ever have any ownership interest in 

 

 2    DataStor? 

 

 3        A.   Beginning we agreed on with Anderson that if I 

 

 4    can help them to get big volume into United States, I will 

 

 5    own 20 percent of DataStor.  And that's why I helped them 

 

 6    or gave them information on how to make enclosures because 

 

 7    they are not in the enclosure business. 

 

 8        Q.   Did that 20 percent interest ever happen? 

 

 9        A.   No. 

 

10        Q.   So is it fair to say that you never owned any 

 

11    interest in DataStor? 

 

12        A.   Yes. 

 

13        Q.   To your knowledge, did you know DataStor sell 

 

14    enclosures to any other parties? 

 

15             MR. OLSON:  At any time? 

 

16             MR. LEE:  At any time. 

 

17             MR. OLSON:  Even after they stopped doing 

 

18    business? 

 

19             MR. LEE:  Yes. 

 

20             THE WITNESS:  Yes. 

 

21    BY MR. LEE: 

 

22        Q.   Okay.  Tell me what other parties you know that 

 

23    DataStor sold enclosures to. 

 

24        A.   In the United States or in Europe? 

 

25        Q.   Let's talk about United States. 
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 1        A.   TechDepot which means also Galaxy Metal Gear, 

 

 2    Inc. 

 

 3        Q.   Who else? 

 

 4        A.   Do you want the broker in Asia, or you want 

 

 5    directly from DataStor to them? 

 

 6        Q.   Directly from DataStor. 

 

 7        A.   That's the only one they sell directly. 

 

 8        Q.   What about brokers you mentioned? 

 

 9        A.   They sell to several brokers because they can't 

 

10    finance direct account.  Broker pay them, you know, FOB 

 

11    cash or, you know, in five-day terms or seven-day terms. 

 

12        Q.   Who are these brokers? 

 

13        A.   Don't know the names.  One of them I know is 

 

14    called Worldwide Marketing.  The second one is called 

 

15    Leadertek, L-e-a-d-e-r-t-e-k. 

 

16        Q.   What's the period when DataStor was selling 

 

17    enclosures to Worldwide Marketing? 

 

18        A.   Late part of 2004. 

 

19        Q.   And they were selling -- 

 

20        A.   Let me correct.  Late part 2004 when the PO was 

 

21    sent.  They did not get any shipment until 2005. 

 

22        Q.   And this is enclosure with Metal Gear trademark 

 

23    on it? 

 

24        A.   Yes. 

 

25        Q.   How did you know about this? 
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 1        A.   From Gary Chen and also from the store that I 

 

 2    went to see in CompUSA. 

 

 3        Q.   When did you go to CompUSA store to see this? 

 

 4        A.   2005.  Early part 2005. 

 

 5        Q.   So you saw CompUSA selling Metal Gear 

 

 6    enclosures? 

 

 7        A.   I remember the box saying "CompUSA."  I remember 

 

 8    the enclosure, but I don't remember the Metal Gear. 

 

 9    50/50. 

 

10        Q.   What do you mean by 50/50? 

 

11        A.   Because I am so mad I see it, went back to 

 

12    office, called Anderson in the middle of the night in 

 

13    Taiwan. 

 

14        Q.   And what was his response? 

 

15        A.   "Oh, I didn't know.  Let me check." 

 

16        Q.   And then what happened after that? 

 

17        A.   He started to ignore my phone calls. 

 

18        Q.   Did you talk to him after that? 

 

19        A.   He ignored my phone calls. 

 

20        Q.   So you never get to talk to him? 

 

21        A.   I fly over there and talk to him. 

 

22        Q.   And when did that flight happen?  When did you 

 

23    fly over? 

 

24        A.   Two weeks after I saw that.  To be exact, I 

 

25    really don't remember.  I think it's Q1, which is March. 
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 1        Q.   Of 2006? 

 

 2        A.   2005. 

 

 3        Q.   So first half of 2005 -- 

 

 4        A.   Yes. 

 

 5        Q.   -- you talked to Anderson?  What happened in that 

 

 6    talk? 

 

 7        A.   He says CompUSA.  He said Metal Gear they will 

 

 8    not use.  They will have CompUSA logo on it.  But, 

 

 9    actually, what I refer to is Worldwide Marketing because 

 

10    that's the PO given by Worldwide Marketing in Taiwan to 

 

11    DataStor.  Worldwide Marketing never put a second PO in to 

 

12    DataStor because it wasn't selling well for them. 

 

13        Q.   What about this other broker, Leadertek? 

 

14        A.   Leadertek sold to Evertek, E-v-e-r-t-e-k. 

 

15        Q.   And they sold Metal Gear enclosure to Evertek? 

 

16        A.   Yes. 

 

17        Q.   How did you find out? 

 

18        A.   From Evertek. 

 

19        Q.   You talked to Evertek people? 

 

20        A.   From the web site. 

 

21        Q.   And the web site gave you information that their 

 

22    Metal Gear enclosure was from Leadertek? 

 

23        A.   I asked around. 

 

24        Q.   Who did you ask? 

 

25        A.   People from Evertek. 
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 1        Q.   And they told you they got the Metal Gear 

 

 2    enclosure from Leadertek? 

 

 3        A.   Yes. 

 

 4        Q.   What time period is that? 

 

 5        A.   2004. 

 

 6        Q.   What happened?  After you found out and you asked 

 

 7    around, what happened next? 

 

 8        A.   I told the sales in DataStor to stop doing that. 

 

 9        Q.   Who did you talk to in DataStor? 

 

10        A.   Gary Chen. 

 

11        Q.   So Gary Chen told you -- 

 

12        A.   And Anderson. 

 

13        Q.   So Gary Chen and Anderson told you that the 

 

14    Metal Gear enclosure sold by Leadertek to Evertek were 

 

15    actually from DataStor? 

 

16        A.   They said they can't control where broker sell 

 

17    the product.  They told them product need to go to Europe, 

 

18    but broker send whatever product out.  They cannot control 

 

19    because there's no way to know where the product goes once 

 

20    they sell to broker. 

 

21             MR. LEE:  All right.  Exhibit No. 4. 

 

22                (A copy of the aforementioned document 

 

23             was marked by the court reporter as Opposer 

 

24             Exhibit+ 4 for identification; attached hereto.) 

 

25 
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 1    BY MR. LEE: 

 

 2        Q.   Exhibit No. 4 has a Bates label at the bottom. 

 

 3    It says Direct 00710 because there are multiple writings 

 

 4    on it.  So sometimes to avoid confusion, I may refer to 

 

 5    this as Direct 710.  Is that okay with you? 

 

 6        A.   Yes. 

 

 7        Q.   All right.  Have you seen this e-mail before? 

 

 8        A.   Yes. 

 

 9        Q.   When did you -- when was the first time you saw 

 

10    this e-mail? 

 

11        A.   As stated, July 9th, 2004. 

 

12        Q.   Okay.  And this is the Gary Chen you talked about 

 

13    previously? 

 

14        A.   Yes. 

 

15        Q.   Why did Gary Chen send you this e-mail? 

 

16        A.   Because I did not put PO into DataStor. 

 

17        Q.   And DataStor wanted DAT to buy more? 

 

18        A.   Yes. 

 

19        Q.   Now, I would like to direct your attention to 

 

20    somewhere in the middle starting from "Frankly speaking." 

 

21        A.   All right. 

 

22        Q.   Near the end it says, the last part "But it 

 

23    shouldn't be that small especially you are exclusive in 

 

24    the US market." 

 

25        A.   Okay. 
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 1        Q.   What's your understanding when Gary said that? 

 

 2        A.   We are the sole people that DataStor can sell 

 

 3    into the United States.  We are the only company that can 

 

 4    buy from DataStor on these metal enclosures. 

 

 5        Q.   Are you saying DAT will be the only business that 

 

 6    can sell enclosures sold by DataStor to the United States? 

 

 7        A.   Yes. 

 

 8        Q.   But if DataStor at that time sold enclosures to 

 

 9    other people bearing different trademark, would that 

 

10    violate the exclusive agreement, to your understanding? 

 

11        A.   Yes. 

 

12        Q.   So to your understanding, this exclusive 

 

13    arrangement is not just on the trademark.  It's exclusive 

 

14    in the enclosure line of business. 

 

15        A.   The product, yes. 

 

16        Q.   If DataStor sell other computer accessories, 

 

17    then, to your understanding, that would not violate the 

 

18    exclusive arrangement.  Let's say DataStor sell mouse to 

 

19    Galaxy.  Would that violate this exclusive arrangement, to 

 

20    your understanding? 

 

21        A.   Without the Metal Gear name or any of my 

 

22    trademark. 

 

23        Q.   Okay.  Is there an understanding between DAT and 

 

24    DataStor about what would happen if this exclusive 

 

25    arrangement is not followed? 
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 1        A.   Yes.  No. 1, we will stop buying from them. 

 

 2    No. 2, we will hold payments.  No. 3, possible lawsuit. 

 

 3        Q.   The three things that you just talked about, do 

 

 4    you have any writings? 

 

 5        A.   No. 

 

 6        Q.   Those are all verbal? 

 

 7        A.   Yes. 

 

 8        Q.   All right.  When you say "possible lawsuit," were 

 

 9    you planning on suing other people for infringement if 

 

10    other businesses were selling enclosures with Metal Gear 

 

11    trademark? 

 

12        A.   Yes. 

 

13        Q.   Will you also consider suing for breach of 

 

14    contract? 

 

15        A.   Yes. 

 

16        Q.   And the breach of contract you will be suing 

 

17    against, you will be suing DataStor? 

 

18        A.   DataStor, yes. 

 

19             MR. OLSON:  Do you mind if we take a break? 

 

20             MR. LEE:  Sure.  Let's get off record. 

 

21             (A recess was taken.) 

 

22             MR. LEE:  This one is Exhibit No. 5. 

 

23                (A copy of the aforementioned document 

 

24             was marked by the court reporter as Opposer 

 

25             Exhibit+ 5 for identification; attached hereto.) 
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 1    BY MR. LEE: 

 

 2        Q.   Mr. Wang, have you seen this Exhibit No. 5 

 

 3    before? 

 

 4        A.   Yes. 

 

 5        Q.   When was the first time you saw this? 

 

 6        A.   The day it was drafted. 

 

 7        Q.   That would be around February this year? 

 

 8        A.   Yeah.  I know it was this year, but I don't 

 

 9    remember the month, though. 

 

10        Q.   Okay.  Is this the same Gary Chen that was 

 

11    referred to in Exhibit 4, Direct 710? 

 

12        A.   Yes. 

 

13        Q.   Do you believe what Gary Chen declared in 

 

14    Exhibit 5 to be true? 

 

15        A.   Of course. 

 

16        Q.   And the Exhibit A mentioned in Item No. 3 of 

 

17    Exhibit 5 is the Exhibit 4 here we've just identified? 

 

18        A.   Can you repeat the question?  I kind of lost you. 

 

19        Q.   Yes.  In Exhibit No. 5 there are four paragraphs. 

 

20        A.   Right. 

 

21        Q.   In Paragraph No. 3 near the end there is a 

 

22    statement saying that "Exhibit A is a copy of the e-mail I 

 

23    sent to Patrick at Direct Access Technology, which 

 

24    confirmed the arrangement."  Is that the e-mail we just 

 

25    marked as Exhibit No. 4? 
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 1        A.   Yes. 

 

 2             MR. LEE:  Okay.  This will be Exhibit No. 6. 

 

 3                (A copy of the aforementioned document 

 

 4             was marked by the court reporter as Opposer 

 

 5             Exhibit+ 6 for identification; attached hereto.) 

 

 6    BY MR. LEE: 

 

 7        Q.   Can you take a minute to look at this. 

 

 8        A.   (Witness peruses document.) 

 

 9             Okay. 

 

10        Q.   Have you seen Exhibit No. 6 before? 

 

11        A.   From the deposition before, I believe. 

 

12        Q.   Exhibit No. 6 says "Exclusive Sales Agreement." 

 

13    Do you see the top portion of it? 

 

14        A.   Yes. 

 

15        Q.   In your knowledge, do you think this is the same 

 

16    exclusive arrangement that DataStor had with DAT? 

 

17             MR. OLSON:  I will object.  It calls for a legal 

 

18    conclusion. 

 

19             THE WITNESS:  No. 

 

20    BY MR. LEE: 

 

21        Q.   Why is that? 

 

22        A.   All exclusive agreement involve to own part of 

 

23    DataStor.  Theirs doesn't. 

 

24        Q.   I'm sorry.  Say that again. 

 

25        A.   Our arrangement with DataStor was that we own a 
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 1    part of DataStor, 20 percent of it.  This does not say 

 

 2    that, so it's different than what we have in DAT. 

 

 3        Q.   Your arrangement with DataStor about owning 20 

 

 4    percent would be the same arrangement referred in 

 

 5    Exhibit 4, the Gary Chen e-mail? 

 

 6        A.   Yes.  To be exclusive, yes. 

 

 7        Q.   As far as I can tell, there's nothing about 20 

 

 8    percent mentioned in Exhibit 4. 

 

 9        A.   Right, but it was verbally mentioned.  You asked 

 

10    me the question on that exclusive sales agreement between 

 

11    DataStor and TechDepot as stated in this case. 

 

12        Q.   Yes. 

 

13        A.   And I just told you it's different arrangement. 

 

14        Q.   Okay. 

 

15             MR. OLSON:  I will object on relevancy. 

 

16    BY MR. LEE: 

 

17        Q.   Other than the 20 percent, in your knowledge, 

 

18    what's the difference between the exclusive arrangement 

 

19    from DataStor to TechDepot and the exclusive arrangement 

 

20    from DataStor to DAT? 

 

21             MR. OLSON:  I object on relevancy, calls for a 

 

22    legal conclusion. 

 

23             THE WITNESS:  For example, No. 4, "This agreement 

 

24    shall be valid until the end of December 19, 2007, and can 

 

25    be renewed on a yearly basis."  We don't need to renew on 
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 1    yearly basis.  It was exclusive all the way through.  We 

 

 2    are the only company that can sell the product from 

 

 3    DataStor.  Theirs has to renew every year, and with this 

 

 4    if somebody else come in and have a bigger PO, they cancel 

 

 5    this and give it to somebody else. 

 

 6    BY MR. LEE: 

 

 7        Q.   So according to that, would you agree that this 

 

 8    exclusive agreement actually violated DataStor's exclusive 

 

 9    agreement with DAT? 

 

10        A.   No. 

 

11             MR. OLSON:  I will object; calls for a legal 

 

12    conclusion. 

 

13    BY MR. LEE: 

 

14        Q.   Why is that? 

 

15        A.   Because we are the original company that tell 

 

16    DataStor what to do, what kind of product.  This is 

 

17    totally different.  TechDepot is only want to sell the 

 

18    product.  They did not help to invent the product or to 

 

19    make the product better.  All they do here is just want to 

 

20    buy the product, sell the product, using our marketing 

 

21    dollars that we spent before. 

 

22             MR. OLSON:  I will object; calls for a legal 

 

23    conclusion. 

 

24    BY MR. LEE: 

 

25        Q.   When did DAT start to have its own tooling?  You 
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 1    previously mentioned about this.  Not today.  Previously. 

 

 2        A.   On what items? 

 

 3        Q.   On enclosures. 

 

 4        A.   2002. 

 

 5        Q.   Did you mean start to develop DAT's own tooling, 

 

 6    or in 2002 DAT's tooling ready for production was already 

 

 7    there? 

 

 8        A.   Later part of 2002 we started the second tooling 

 

 9    with Maxnice. 

 

10        Q.   Second tooling.  So was there a first tooling? 

 

11        A.   DataStor. 

 

12        Q.   When was the date around which you had the first 

 

13    tooling with DataStor? 

 

14        A.   When we asked DataStor to start producing the 

 

15    product or to make prototype, you have to make a stamping 

 

16    or tooling in order to stamp the plate out.  The mesh has 

 

17    to have tooling for it.  The posts, you have to do tooling 

 

18    for that. 

 

19        Q.   So that was around what time? 

 

20        A.   2002. 

 

21        Q.   So not that far away from the second tooling? 

 

22             MR. OLSON:  I object; vague and ambiguous. 

 

23             THE WITNESS:  About six to eight months maybe. 

 

24    BY MR. LEE: 

 

25        Q.   Six to eight months? 
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 1        A.   Yes. 

 

 2        Q.   So is it fair to say that DAT had first tooling 

 

 3    with DataStor, then after six to eight months then DAT had 

 

 4    the second tooling with Maxnice? 

 

 5        A.   Yes. 

 

 6        Q.   And DAT continues to own those toolings as of 

 

 7    today? 

 

 8        A.   Yes. 

 

 9        Q.   And those toolings are used by DAT for other OEM 

 

10    contractors to make enclosures as of today? 

 

11        A.   Different than what you refer to this patent or 

 

12    the diagram you show on Exhibit No. 3. 

 

13        Q.   Other than Exhibit No. 4, the Gary Chen 

 

14    statement, the e-mail of you are exclusive, do you have 

 

15    any recognition from DataStor that DAT owns the Metal Gear 

 

16    mark on the enclosure? 

 

17        A.   Metal Gear mark is our brand name, so, obviously, 

 

18    we own the Metal Gear mark. 

 

19        Q.   Do you have any documents or writings from 

 

20    DataStor acknowledging this fact that yeah, DAT owns that 

 

21    product? 

 

22        A.   Sample.  We gave them what to print on the face 

 

23    of enclosure.  We gave them the artwork for the packaging. 

 

24    I mean, that's pretty much enough. 

 

25        Q.   And those samples, those hours were in the time 
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 1    frame of 2002? 

 

 2        A.   2002, yes. 

 

 3        Q.   If DataStor sells enclosures with Metal Gear mark 

 

 4    on it to other parties such as TechDepot, would you 

 

 5    consider DataStor to be an infringer? 

 

 6             MR. OLSON:  I'll object as relevancy, calls for a 

 

 7    legal conclusion. 

 

 8             THE WITNESS:  Yes. 

 

 9    BY MR. LEE: 

 

10        Q.   If anyone selling enclosures in the United States 

 

11    bearing the trademark of Metal Gear, would you consider 

 

12    that party to be an infringer? 

 

13             MR. OLSON:  I will object; irrelevant and calls 

 

14    for a legal conclusion. 

 

15             THE WITNESS:  Yes. 

 

16             MR. LEE:  This will be No. 7. 

 

17                (A copy of the aforementioned document 

 

18             was marked by the court reporter as Opposer 

 

19             Exhibit+ 7 for identification; attached hereto.) 

 

20    BY MR. LEE: 

 

21        Q.   We are at the final stretch. 

 

22        A.   (Witness peruses document.) 

 

23             All right. 

 

24        Q.   Have you seen this letter before? 

 

25        A.   In previous deposition and, also, when Mr. Olson 
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 1    drafted the letter. 

 

 2        Q.   This letter we refer to as the Olson letter, does 

 

 3    this letter, Exhibit 7, support your contention that if 

 

 4    other people are using Metal Gear mark on enclosure you 

 

 5    would consider that to be infringement? 

 

 6             MR. OLSON:  I will object; it's irrelevant. 

 

 7             THE WITNESS:  Yes. 

 

 8    BY MR. LEE: 

 

 9        Q.   And you approved Mr. Olson for sending out the 

 

10    letter before the letter was sent out.  Is that correct? 

 

11        A.   Yes. 

 

12        Q.   As of today do you have a pretty good idea of how 

 

13    trademark is used in commerce? 

 

14        A.   On today, yes. 

 

15        Q.   So as of today, you would have a clear idea.  I 

 

16    know you are not an attorney.  You are not an expert.  But 

 

17    as of today you would have a good idea of infringement if 

 

18    other people are infringing on your trademark? 

 

19             MR. OLSON:  I will object.  The question is 

 

20    vague. 

 

21             THE WITNESS:  Generally. 

 

22    BY MR. LEE: 

 

23        Q.   Okay.  For the recipients of the Olson letter, 

 

24    did DAT find those recipients, the identities of those 

 

25    recipients then gave it to Mr. Olson, or Mr. Olson came up 
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 1    with those identities? 

 

 2             +MR. OLSON:  I'll object; it's irrelevant and 

 

 3    calls for attorney-client privilege.  Instruct the witness 

 

 4    not to answer. 

 

 5    BY MR. LEE: 

 

 6        Q.   Did you give New Egg information to Mr. Olson? 

 

 7             +MR. OLSON:  I'll object; vague, calls for 

 

 8    information that's irrelevant.  Instruct the witness not 

 

 9    to answer any communications between the witness and his 

 

10    attorney. 

 

11    BY MR. LEE: 

 

12        Q.   What's the purpose of sending out this Olson 

 

13    letter? 

 

14             MR. OLSON:  I'll object.  Calls for speculation 

 

15    on his part as to why the letter was sent out by me. 

 

16    Also, it's irrelevant. 

 

17             THE WITNESS:  Can you repeat that again? 

 

18    BY MR. LEE: 

 

19        Q.   What's the purpose of sending out this Olson 

 

20    letter? 

 

21        A.   I want to find out where they get the product 

 

22    from to find out who else is selling Metal Gear 

 

23    enclosures. 

 

24        Q.   Anything else? 

 

25        A.   No. 
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 1        Q.   As of today would you have any concern about 

 

 2    Konami's, K-o-n-a-m-i's, Metal Gear trademark claim on 

 

 3    computer video games? 

 

 4             +MR. OLSON:  I'll object; it's irrelevant. 

 

 5    Instruct the witness not to answer. 

 

 6             MR. LEE:  You instruct the witness not to answer? 

 

 7             MR. OLSON:  Yeah. 

 

 8             MR. LEE:  There is no privilege. 

 

 9             MR. OLSON:  It doesn't matter.  It's not 

 

10    relevant.  What his concerns are is irrelevant about some 

 

11    other goods in another classification.  It's not an issue 

 

12    that's raised in these proceedings. 

 

13             MR. LEE:  All right.  Okay.  Do you have 

 

14    anything? 

 

15             MR. OLSON:  Yes, I do. 

 

16             MR. LEE:  All right. 

 

17             MR. OLSON:  Why don't we take a break first. 

 

18             MR. LEE:  Sure. 

 

19             (A recess was taken.) 

 

20             MR. LEE:  We are back on the record. 

 

21             MR. OLSON:  By the way, if you can explain the 

 

22    relevancy of that last question about Konami, I will let 

 

23    him answer. 

 

24             MR. LEE:  No.  That's fine. 

 

25             MR. OLSON:  Okay. 
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 1                       EXAMINATION  + 

 

 2    BY MR. OLSON: 

 

 3        Q.   Mr. Wang, I think you testified before that you 

 

 4    first met with DataStor around 2001.  Is that correct? 

 

 5        A.   Yes. 

 

 6        Q.   At the time you first met with DataStor, what 

 

 7    kind of products were they selling? 

 

 8        A.   Brokering ICs, something that's not even really 

 

 9    computer accessories.  Basically, they tell me it's ICs. 

 

10        Q.   Were they selling enclosures for computers at the 

 

11    time you first met them? 

 

12        A.   No. 

 

13        Q.   How did you and the people at DataStor meet? 

 

14        A.   Through a guy named Gary Pai, P-a-i. 

 

15        Q.   And when you first met with DataStor, what did 

 

16    they tell you they were looking for? 

 

17        A.   They asked me what to do, what to produce to help 

 

18    them to maintain the business of DataStor because they are 

 

19    actually looking for a new product, new idea. 

 

20        Q.   Now, prior to the meeting with DataStor, was DAT, 

 

21    or Direct Access Technology, in the hard drive enclosure 

 

22    business? 

 

23        A.   Yes. 

 

24        Q.   And how long had it been in that business? 

 

25        A.   A year and a half. 
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 1        Q.   And you were buying -- DAT was buying enclosures 

 

 2    from whom? 

 

 3        A.   Welland. 

 

 4        Q.   And after you started buying enclosures from 

 

 5    DataStor or for a short period, were you also buying 

 

 6    enclosures from Welland? 

 

 7        A.   Yes. 

 

 8        Q.   And during the time that you were buying product 

 

 9    from DataStor, were you also buying hard drive enclosures 

 

10    from other manufacturers? 

 

11        A.   Yes. 

 

12        Q.   Were those hard drive enclosures marked with a 

 

13    trademark? 

 

14        A.   Yes. 

 

15        Q.   Which trademark? 

 

16        A.   Metal Gear. 

 

17        Q.   So is it true that DataStor was not the sole 

 

18    supplier of Metal Gear enclosures to DAT? 

 

19        A.   True. 

 

20        Q.   Let me show you what was marked as Exhibit 4, 

 

21    which was the e-mail. 

 

22        A.   Okay. 

 

23        Q.   This e-mail, Exhibit 4, has a date on it of 

 

24    July 9, 2004.  Do you see that? 

 

25        A.   Yes. 
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 1        Q.   Do you recall receiving this e-mail? 

 

 2        A.   Yes. 

 

 3        Q.   And when did you receive it? 

 

 4        A.   July 9. 

 

 5        Q.   2004? 

 

 6        A.   Yes. 

 

 7        Q.   And it says it's from Gary Chen at the top.  Do 

 

 8    you see that? 

 

 9        A.   Yes. 

 

10        Q.   And then there is an automatic signature at the 

 

11    bottom, DataStor Technology.  Do you see that? 

 

12        A.   Yes. 

 

13        Q.   It has a telephone number on it.  Do you see 

 

14    that? 

 

15        A.   Yes. 

 

16        Q.   Whose telephone number is that? 

 

17        A.   That is Gary Chen's cell phone. 

 

18        Q.   His cell phone? 

 

19        A.   Yes. 

 

20        Q.   Extension 241? 

 

21        A.   Oh, I'm sorry.  I was looking at the content of 

 

22    the e-mail.  But on the bottom that is his office number. 

 

23    Extension 241 is where his desk is. 

 

24        Q.   The paragraph that begins "Awaiting your answer, 

 

25    e-mail me or phone me" -- it's actually a one-sentence 
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 1    paragraph -- there is a phone number.  Right? 

 

 2        A.   Yes. 

 

 3        Q.   And whose phone number is that? 

 

 4        A.   That's Gary's. 

 

 5        Q.   That's his cell phone number? 

 

 6        A.   Yes. 

 

 7        Q.   After receiving this e-mail, did you ever have a 

 

 8    discussion with Gary Chen about the contents of this 

 

 9    e-mail? 

 

10        A.   Yes. 

 

11        Q.   So he confirmed to you that he had sent this 

 

12    e-mail? 

 

13        A.   Yes. 

 

14             MR. OLSON:  I am going to move Exhibit 4 into 

 

15    evidence. 

 

16        Q.   Now, when you say you had an exclusivity 

 

17    agreement with DataStor, can you tell me what your 

 

18    understanding of the agreement was? 

 

19        A.   The understanding of the agreement is that we are 

 

20    the sole seller or importer for this enclosure, metal 

 

21    enclosure with mesh.  At the same time it bears our 

 

22    Metal Gear marks that we can sell under PPA. 

 

23        Q.   Was it your understanding that Direct Access was 

 

24    to be the exclusive seller of the Metal Gear enclosures 

 

25    that are the subject of the patent that was previously 
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 1    discussed? 

 

 2        A.   Yes. 

 

 3             MR. LEE:  I'm sorry.  I didn't get that question. 

 

 4             MR. OLSON:  The subject of the patent that was 

 

 5    previously discussed in your testimony. 

 

 6             MR. LEE:  No.  The whole question. 

 

 7             MR. OLSON:  Let me repeat the question.  I will 

 

 8    rephrase it. 

 

 9        Q.   Was it your understanding that DAT was to be the 

 

10    sole seller of the enclosures in the US that were being 

 

11    manufactured by DataStor? 

 

12        A.   Yes. 

 

13        Q.   Okay.  Was it your understanding, then, that 

 

14    DataStor had no right to sell enclosures to anyone in the 

 

15    US? 

 

16        A.   Yes. 

 

17        Q.   And how about goods with the mark Metal Gear? 

 

18    What was your understanding with regard to your agreement 

 

19    with DataStor? 

 

20        A.   That is exclusive for DAT.  That's our mark. 

 

21        Q.   They can't sell any product with Metal Gear. 

 

22    Correct? 

 

23        A.   Yes. 

 

24        Q.   Now, you testified, I think, that you created the 

 

25    mark Metal Gear.  Is that correct? 
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 1        A.   Yes. 

 

 2        Q.   And you came up with how many names before you 

 

 3    decided on Metal Gear? 

 

 4        A.   Five or six. 

 

 5        Q.   So if I understand correctly, you prepared maybe 

 

 6    a list of four or five, six names and from that list 

 

 7    picked Metal Gear? 

 

 8        A.   Yes. 

 

 9        Q.   Who supplied the artwork for the gift box to 

 

10    DataStor? 

 

11        A.   Originally it's Gary Chen. 

 

12        Q.   Gary Chen sent you the artwork? 

 

13        A.   He was working for me at that time. 

 

14        Q.   He was working for you at the time? 

 

15        A.   Yes.  Let me do this.  Gary Chen's brother-in-law 

 

16    does the artwork for us. 

 

17        Q.   Are you saying Garry Ching? 

 

18        A.   Garry Ching, yes. 

 

19        Q.   One of the owners of -- 

 

20        A.   -- Galaxy Metal Gear. 

 

21        Q.   He was actually one of your employees at one 

 

22    time? 

 

23        A.   Yes. 

 

24        Q.   And he prepared the artwork for DAT? 

 

25        A.   I told him what to do.  Then he take that 
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 1    information and give it to his brother-in-law.  When his 

 

 2    brother-in-law finish the artwork, he would bring it back 

 

 3    to the office in a CD and show it to me.  And I will tell 

 

 4    him what to correct and what's not right, and I also give 

 

 5    him all the sizes. 

 

 6        Q.   Once you finally approved the artwork, would you 

 

 7    then send it to DataStor? 

 

 8        A.   Yes. 

 

 9        Q.   Now, the artwork that you sent to DataStor, it 

 

10    was for the box that the enclosure goes in.  Right? 

 

11        A.   Yes. 

 

12        Q.   And on the box is there a picture of the 

 

13    enclosure? 

 

14        A.   Yes. 

 

15        Q.   And what -- is there a trademark on the product 

 

16    that's shown on the box? 

 

17        A.   Do you refer to Metal Gear? 

 

18        Q.   Is there a picture of the Metal Gear enclosure on 

 

19    the box? 

 

20        A.   Yes. 

 

21        Q.   The enclosure that's pictured on the box, does it 

 

22    say Metal Gear on it? 

 

23        A.   Yes. 

 

24        Q.   You sent that to DataStor? 

 

25        A.   Yes. 
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 1        Q.   Did they then prepare the box and ship it to you? 

 

 2        A.   Yes. 

 

 3        Q.   Now, DataStor, did it manufacture the product 

 

 4    itself, or does it have a relationship with another 

 

 5    supplier? 

 

 6        A.   They use a subcontractor to make the products. 

 

 7        Q.   How many employees did DataStor have at the time 

 

 8    that you met with them originally? 

 

 9        A.   When I get to the office, I see office desks, 

 

10    about 10, 15, yeah. 

 

11        Q.   So when you went to their facility, did you get a 

 

12    tour of their facility? 

 

13        A.   I got a tour of the meeting room, and the meeting 

 

14    was right next to the other people sitting there. 

 

15        Q.   Was it your understanding that the product was 

 

16    made at another location than where you visited? 

 

17        A.   Yes. 

 

18        Q.   Based on the facilities that you were shown, 

 

19    would they have the capability to manufacture product in 

 

20    those facilities? 

 

21        A.   No. 

 

22        Q.   You said that DAT owned its own tooling for 

 

23    enclosures? 

 

24        A.   Yes. 

 

25        Q.   Does that tooling have any kind of like lifespan; 
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 1    so many units can be made, and then it has to be replaced? 

 

 2        A.   Yes. 

 

 3        Q.   Has DAT replaced the tooling over the years? 

 

 4        A.   Yes. 

 

 5        Q.   Do you know about how many times you have 

 

 6    replaced the tooling? 

 

 7        A.   Three, four times at least. 

 

 8        Q.   Now, you said that -- strike that.  When DAT was 

 

 9    buying product from DataStor, who supplied the 

 

10    specifications for the product? 

 

11        A.   I do. 

 

12        Q.   And did you ever complain to DataStor about the 

 

13    quality of the product? 

 

14        A.   Yes. 

 

15        Q.   And is that one of the reasons that you ended up 

 

16    cancelling -- strike that.  Is the quality of the product 

 

17    one of the reasons that DAT stopped buying from DataStor? 

 

18        A.   Yes. 

 

19        Q.   And what was the quality issue that arose? 

 

20        A.   The main one is the power supply issue.  It melt. 

 

21    No. 2 is the fingerprint on the unit when they packing the 

 

22    product.  No. 3 is the testing.  The way they test did not 

 

23    meet my specifications. 

 

24        Q.   Had you complained to DataStor about these 

 

25    problems on a number of occasions? 
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 1        A.   Since day one when we received our first 

 

 2    shipment. 

 

 3        Q.   So I take it eventually you decided not to buy 

 

 4    from DataStor any more. 

 

 5        A.   Yes. 

 

 6        Q.   By the way, on the gift box is your company 

 

 7    name -- strike that.  Whose name is printed on the gift 

 

 8    box? 

 

 9        A.   PPA. 

 

10        Q.   And have there ever been occasions where a 

 

11    customer has returned a product because they claimed it 

 

12    was defective or wasn't working properly? 

 

13        A.   Yes. 

 

14        Q.   And who did they return the product to? 

 

15        A.   To PPA. 

 

16        Q.   If a customer has a complaint, they would call 

 

17    PPA and request an RMA number? 

 

18        A.   Yes. 

 

19        Q.   What is an RMA? 

 

20        A.   Return merchandise authorization. 

 

21        Q.   Does PPA do repairs of product itself? 

 

22        A.   Not repair. 

 

23        Q.   So if a customer sent a product in and claimed it 

 

24    didn't work, would it be tested by PPA? 

 

25        A.   Yes. 
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 1        Q.   If it didn't work properly, what would PPA do? 

 

 2        A.   Send it back to DAT. 

 

 3        Q.   What about for the customer?  Send them a new 

 

 4    product or repair it? 

 

 5        A.   We send them a refurbished repaired product that 

 

 6    we have a pool of. 

 

 7        Q.   And how about a refund?  Did you do that, too? 

 

 8        A.   Yes.  But most of the time they ask for a new 

 

 9    product or replacement. 

 

10        Q.   Is DataStor's name on the gift box? 

 

11        A.   No. 

 

12             MR. OLSON:  I don't have anything further. 

 

13 

 

14                     FURTHER EXAMINATION  + 

 

15    BY MR. LEE: 

 

16        Q.   I just have a little bit of follow-up.  When you 

 

17    say PPA would test the product if a customer complains, to 

 

18    the extent PPA send back to DAT, that kind of testing and 

 

19    requesting and getting RMA, that kind of service starting 

 

20    from when? 

 

21        A.   Starting from day one when DAT sell to PPA. 

 

22        Q.   And day one would be around what time? 

 

23        A.   2003. 

 

24        Q.   That would coincide with your claimed first year 

 

25    of Metal Gear trademark? 
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 1        A.   Yes.  It was DAT's sell to reseller first.  Then 

 

 2    DAT sell to PPA, then PPA sell to all the large retail 

 

 3    chain. 

 

 4             MR. OLSON:  That's it. 

 

 5             MR. LEE:  We will submit today's deposition and 

 

 6    all the exhibits into evidence.  We will stipulate that 

 

 7    the court reporter be relieved under the Code, and counsel 

 

 8    for deponent will receive the original transcript and keep 

 

 9    custody and possession for deponent's review.  And how 

 

10    many days do you need?  And then it's you guys' case in 

 

11    chief, and then we submit the brief.  So how many days do 

 

12    you need?  Have you set your depo? 

 

13             MR. OLSON:  No.  It's too early. 

 

14             MR. LEE:  Yeah, I know.  It's 30 days after that, 

 

15    so you have not set.  Because I don't remember receiving 

 

16    anything from you guys. 

 

17             MR. OLSON:  No.  The deadline didn't start yet. 

 

18             MR. LEE:  Yes, all right.  So then 20 days? 

 

19             MR. OLSON:  That's fine. 

 

20             MR. LEE:  Okay.  And then if the original is lost 

 

21    or unavailable, then a certified copy can be used for all 

 

22    purposes. 

 

23             MR. OLSON:  That's fine. 

 

24             (Proceedings concluded at 11:55 a.m.) 

 

25                        * * * 
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 1                         DECLARATION 

 

 2 

 

 3 

 

 4 

 

 5             I hereby declare I am the deponent in the within 

 

 6    matter; that I have read the foregoing deposition and 

 

 7    know the contents thereof, and I declare that the same is 

 

 8    true of my knowledge except as to the matters which are 

 

 9    therein stated upon my information or belief, and as to 

 

10    those matters, I believe it to be true. 

 

11             I declare under the penalties of perjury of the 

 

12    State of California that the foregoing is true and 

 

13    correct. 

 

14             Executed this         day of              , 

 

15    200 , at                               , California. 

 

16 
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