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 1      WEDNESDAY, DECEMBER 9, 2009, PASADENA, CALIFORNIA 

 

 2                           10:07 A.M. 

 

 3                              * * * 

 

 4 

 

 5                          PATRICK WANG, 

 

 6      the witness herein, having been first duly sworn, was 

 

 7      examined and testified as follows: 

 

 8 

 

 9                           EXAMINATION  + 

 

10      BY MR. LEE: 

 

11          Q.   All right.  Mr. Wang? 

 

12          A.   Yes. 

 

13          Q.   Would you please state your name on the record. 

 

14          A.   Patrick Wang. 

 

15          Q.   And we are here for the TTAB proceeding, and this 

 

16      is the final stretch.  We're in the rebuttal portion, so I 

 

17      don't think I need to repeat all the rules again.  Is that 

 

18      okay with you? 

 

19          A.   Yes, that's fine. 

 

20          Q.   I will use DAT to refer to Direct Access 

 

21      Technology.  Is that okay? 

 

22          A.   All right. 

 

23          Q.   It is DAT's contention that it has Metal Gear 

 

24      trademark right as common law right in the United States. 

 

25      Is that correct? 
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 1          A.   Yes. 

 

 2          Q.   Let me show you previously marked Exhibit No. 2. 

 

 3      We don't have to mark it today.  It's already on our 

 

 4      record. 

 

 5          A.   Okay. 

 

 6          Q.   We are talking about this Metal Gear as shown on 

 

 7      Exhibit No. 2 that's the subject of this TTAB proceeding. 

 

 8      Are we on the same page? 

 

 9          A.   Right. 

 

10          Q.   And it is your contention that DAT started using 

 

11      Metal Gear mark at least as early as May of 2003? 

 

12          A.   You mean first sale or first making the product? 

 

13      You need to specify. 

 

14          Q.   Okay.  First using that Metal Gear mark on the 

 

15      product enclosure in the United States. 

 

16          A.   First sales in May 2003, yes. 

 

17          Q.   And if the date is correct, it would be May 14th 

 

18      according to this? 

 

19          A.   Okay. 

 

20          Q.   But let's just say it's May of 2003. 

 

21          A.   Okay. 

 

22          Q.   And for the enclosure product as stated here on 

 

23      Exhibit 2, enclosures for external computer hard drive, 

 

24      DAT obtained those enclosures -- when those were sold in 

 

25      the United States in May of 2003, DAT obtained those from 

 

                                                       6 



 1      DataStor? 

 

 2          A.   Can you rephrase your question?  Because we buy 

 

 3      from other people as well. 

 

 4          Q.   I'm asking when you claim DAT first used the 

 

 5      Metal Gear mark in May of 2003, claiming the Metal Gear 

 

 6      trademark right, for these products, the enclosures, DAT 

 

 7      purchased from DataStor, D-a-t-a-s-t-o-r without "e."  Is 

 

 8      that correct? 

 

 9          A.   Yes. 

 

10          Q.   So for DAT to claim that it has common law 

 

11      trademark right on Metal Gear used on enclosure at least 

 

12      as early as May of 2003, that means no other parties would 

 

13      have the right to use Metal Gear trademark on enclosure in 

 

14      the United States.  Is that a correct statement? 

 

15               MR. OLSON:  I'm going to object that no 

 

16      foundation, calls for a legal opinion. 

 

17      BY MR. LEE: 

 

18          Q.   Answer if you can. 

 

19          A.   Do I need to answer? 

 

20               MR. OLSON:  If you understand the question and 

 

21      you can give a legal opinion. 

 

22               THE WITNESS:  No, I can't. 

 

23      BY MR. LEE: 

 

24          Q.   After May of 2003 would DAT consider other 

 

25      parties selling Metal Gear enclosures in the United States 
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 1      as infringers? 

 

 2          A.   Yes. 

 

 3               MR. LEE:  We are going to mark this as Exhibit 

 

 4      No. 8. 

 

 5                  (A copy of the aforementioned document was 

 

 6               marked by the court reporter as Opposer's 

 

 7               Exhibit+ 8 for identification; attached hereto.) 

 

 8      BY MR. LEE: 

 

 9          Q.   I will just direct your attention to Paragraph 3. 

 

10      This is the declaration you submitted in support of a 

 

11      prior motion for summary judgment in this TTAB proceeding. 

 

12      And I will just direct your attention to Paragraph 3. 

 

13          A.   (Witness peruses document.) 

 

14               Okay. 

 

15          Q.   Everything is correct in Paragraph No. 3? 

 

16          A.   Yes. 

 

17          Q.   And top of Page 3 when it says Exhibit A, it 

 

18      means that Gary Chen e-mail.  Do you need to look at that 

 

19      e-mail, or do you know what we're talking about? 

 

20          A.   Page 3? 

 

21          Q.   Top of Page 3 on this Exhibit 8.  There is an 

 

22      Exhibit A. 

 

23          A.   Okay. 

 

24          Q.   Do you know what e-mail we are talking about?  I 

 

25      want to make the record clear. 
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 1          A.   Do you have A with you? 

 

 2          Q.   This would be -- I'm showing the deponent earlier 

 

 3      exhibit referred to as Exhibit A. 

 

 4          A.   Yes. 

 

 5          Q.   All right.  I am showing you Exhibit No. 3 

 

 6      previously marked to the July deposition.  Can you please 

 

 7      take a look. 

 

 8          A.   Okay.  (Witness peruses document.) 

 

 9          Q.   So we will refer to this as the 885 patent. 

 

10          A.   Okay. 

 

11          Q.   Does that patent depict the enclosure product 

 

12      that's the subject of the litigation that bears the Metal 

 

13      Gear trademark? 

 

14               MR. OLSON:  I'm going to object that it's vague 

 

15      and unclear because first off there isn't any litigation 

 

16      going on in the TTAB.  And, second, the question is 

 

17      unclear as to whether you are talking about does this 

 

18      depict all of the product bearing the Metal Gear that is 

 

19      referenced to in Exhibit 2 or just this one particular 

 

20      model? 

 

21      BY MR. LEE: 

 

22          Q.   Are you able to answer? 

 

23          A.   No. 

 

24          Q.   Okay.  Have you seen this patent before? 

 

25          A.   Yes. 
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 1          Q.   When was the first time you saw this patent? 

 

 2          A.   When I asked them to file the patent quickly. 

 

 3          Q.   "Them" referring to? 

 

 4          A.   When we designed the products. 

 

 5          Q.   You asked whom to file -- 

 

 6          A.   Anderson. 

 

 7          Q.   And give me the date.  You said when you asked 

 

 8      them to file.  Give me the date. 

 

 9          A.   2002, end part of 2002 before the shipment get to 

 

10      us. 

 

11          Q.   So do you understand generally what this patent 

 

12      described? 

 

13          A.   Of course. 

 

14          Q.   If someone makes a product pursuant to the 

 

15      teaching in this patent, it would be the enclosure product 

 

16      that you guys are selling? 

 

17               MR. OLSON:  Well, I'm going to object.  Calls for 

 

18      a legal conclusion as to him, and it's vague and unclear 

 

19      as to what you mean by "teaching." 

 

20      BY MR. LEE: 

 

21          Q.   Are you able to answer? 

 

22          A.   No. 

 

23          Q.   All right.  Do you think the patent depicts the 

 

24      enclosure product that DAT is selling, at least some part 

 

25      of the DAT products? 
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 1          A.   Can you rephrase that? 

 

 2          Q.   Looking at Page 1 of this Exhibit 3, would DAT 

 

 3      call that an enclosure product? 

 

 4          A.   Yes. 

 

 5          Q.   Did you have any input to the filing of this 

 

 6      patent application? 

 

 7          A.   Yes. 

 

 8          Q.   Without your input, would you think Mr. Chia-Jen 

 

 9      Wang -- that is Anderson Wang.  Right? 

 

10          A.   Yes. 

 

11          Q.   Without your input, would you think that 

 

12      Mr. Anderson Wang would be able to successfully file the 

 

13      application and obtain the patent? 

 

14               MR. OLSON:  Calls for speculation on his part.  I 

 

15      will object.  No foundation. 

 

16               THE WITNESS:  Hard to say. 

 

17      BY MR. LEE: 

 

18          Q.   Why do you make that statement, "Hard to say"? 

 

19               MR. OLSON:  Well, it calls for speculation 

 

20      because he has to think what could Mr. Wang, Anderson 

 

21      Wang, be thinking in his mind. 

 

22      BY MR. LEE: 

 

23          Q.   Do you have anything else to add? 

 

24          A.   No. 

 

25          Q.   No?  Do you consider yourself an inventor of this 
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 1      patent? 

 

 2          A.   Part of it. 

 

 3               MR. LEE:  I am marking Exhibit No. 9. 

 

 4                  (A copy of the aforementioned document was 

 

 5               marked by the court reporter as Opposer's 

 

 6               Exhibit+ 9 for identification; attached hereto.) 

 

 7      BY MR. LEE: 

 

 8          Q.   I will just direct your attention to Paragraph 1, 

 

 9      the first two sentences, and Paragraph 3. 

 

10          A.   What page is that? 

 

11          Q.   Paragraph No. 1, the first two sentences in 

 

12      Paragraph 1, and Paragraph 3. 

 

13          A.   Okay. 

 

14               (Witness peruses document.) 

 

15               All right. 

 

16          Q.   Okay.  So can you confirm Paragraph 1, the first 

 

17      two sentences, they are correct statements? 

 

18               MR. OLSON:  Calls for a legal conclusion on his 

 

19      part as to Sentence 2. 

 

20               MR. LEE:  We're talking about Lines 5, 6, 7, 8 in 

 

21      Paragraph 1. 

 

22               MR. OLSON:  Right. 

 

23      BY MR. LEE: 

 

24          Q.   Can you confirm that they are factually correct? 

 

25          A.   The cross-complainant is me.  Right?  DAT? 
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 1          Q.   Right.  This is DAT's cross-complaint against my 

 

 2      client, Galaxy Metal Gear. 

 

 3          A.   Uh-huh (indicating yes). 

 

 4               That's right.  That's correct. 

 

 5          Q.   And for Paragraph 3, that is factually correct? 

 

 6          A.   What line is that? 

 

 7          Q.   That would be on Page 3, Lines 8, 9, and 10. 

 

 8          A.   Yes.  That's correct. 

 

 9          Q.   Okay.  Does DAT consider Galaxy Metal Gear, Inc., 

 

10      its competitor in enclosure business? 

 

11          A.   Yes. 

 

12          Q.   Does DAT consider Tech Depot -- now I think they 

 

13      changed their name to Tech Deal.  Does DAT consider Tech 

 

14      Depot or Tech Deal its competitor in the enclosure 

 

15      business? 

 

16               MR. OLSON:  I'll object.  It's beyond the scope 

 

17      of applicant's case and, therefore, improper rebuttal. 

 

18      BY MR. LEE: 

 

19          Q.   You can answer. 

 

20          A.   No. 

 

21          Q.   You are saying you are not able to answer, or you 

 

22      refuse to answer? 

 

23          A.   Do I need to answer? 

 

24          Q.   Your counsel is stating an objection. 

 

25               MR. OLSON:  I am going to let you answer this 
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 1      kind of insignificant question, but if you go beyond the 

 

 2      scope of proper rebuttal, then I am going to stop the 

 

 3      deposition.  So be careful.  Go ahead and answer the 

 

 4      question. 

 

 5               THE WITNESS:  Yes. 

 

 6               MR. LEE:  I think the rule is you can state your 

 

 7      objection, and unless there is some kind of privilege then 

 

 8      the deponent should answer.  But let's wait until that 

 

 9      situation comes up. 

 

10               MR. OLSON:  That's not the case in regard to 

 

11      rebuttal. 

 

12               MR. LEE:  All right.  I have nothing further. 

 

13      If you have anything on redirect. 

 

14               MR. OLSON:  Sure. 

 

15 

 

16                             EXAMINATION  + 

 

17      BY MR. OLSON: 

 

18          Q.   Let me show you what we will mark as Exhibit 10. 

 

19                  (A copy of the aforementioned document was 

 

20               marked by the court reporter as Opposer's 

 

21               Exhibit+ 10 for identification; attached hereto.) 

 

22      BY MR. OLSON: 

 

23          Q.   Can you identify that for the record? 

 

24          A.   Yes. 

 

25          Q.   And what is that? 
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 1          A.   It's an enclosure bearing Metal Gear. 

 

 2          Q.   And that's one of the enclosures that you sell? 

 

 3          A.   Yes. 

 

 4          Q.   Is that identical to the first Metal Gear 

 

 5      enclosure that you sold back in May 2003? 

 

 6          A.   Identical, but this one has light. 

 

 7          Q.   So the original or the first version that DAT 

 

 8      sold is different than what's depicted in Exhibit 10? 

 

 9          A.   Yes. 

 

10          Q.   And referring to the patent which was marked 

 

11      as -- 

 

12               MR. LEE:  It was previously marked. 

 

13      BY MR. OLSON: 

 

14          Q.   -- previously marked Exhibit 3, can you show me 

 

15      or tell me the date that that patent was issued? 

 

16          A.   January 31, 2006. 

 

17          Q.   So that was issued some three years after DAT 

 

18      first began selling enclosures.  Right? 

 

19          A.   Yes. 

 

20          Q.   Now, what's your understanding, if you have any, 

 

21      as to what particular features this patent covers? 

 

22          A.   The patent on Exhibit 3 is using a thumbscrew to 

 

23      secure the hard drive on top of the plate.  And then they 

 

24      also have a light which is built inside enclosure to 

 

25      reflect the light, blinking light for the hard drive 
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 1      access. 

 

 2          Q.   So the first Metal Gear enclosure you were 

 

 3      selling back in May 2003, did it have the blinking light 

 

 4      that's the subject of the patent? 

 

 5          A.   Yes. 

 

 6          Q.   And did it have the thumbscrew? 

 

 7          A.   Yes. 

 

 8          Q.   So does this patent -- wait.  Let me reask the 

 

 9      question.  Referring back to 10, it has a light.  Right? 

 

10          A.   Yes. 

 

11          Q.   Was that light in the first enclosure you sold 

 

12      with Metal Gear back in May of 2003? 

 

13          A.   No. 

 

14          Q.   Okay.  Is that light that's depicted in 

 

15      Exhibit 10 the light that's referred to in this patent? 

 

16          A.   No. 

 

17          Q.   What is the difference between the product 

 

18      described in Exhibit No. 3, the patent, and the first 

 

19      enclosure you were selling back in May 2003? 

 

20          A.   Can you repeat that again? 

 

21          Q.   Is there any difference in the enclosure you were 

 

22      selling in May of 2003 and the enclosure that's described 

 

23      in the patent? 

 

24          A.   No. 

 

25          Q.   Have you sold other enclosures bearing Metal Gear 
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 1      without the hard drive -- strike that.  Have you sold 

 

 2      other enclosures bearing Metal Gear without thumbscrews? 

 

 3          A.   Yes. 

 

 4          Q.   Have you sold other enclosures with Metal Gear 

 

 5      without the light that's the subject of the patent? 

 

 6          A.   Yes. 

 

 7          Q.   When did you start selling those? 

 

 8          A.   Do you refer to 3 1/2 inch or 5 1/4 inch? 

 

 9          Q.   First any one with Metal Gear. 

 

10          A.   2003, after 2003 May. 

 

11          Q.   After May of 2003. 

 

12          A.   Right.  Other manufacturers we bring in is after 

 

13      May. 

 

14          Q.   So if I understand correctly, at the same time 

 

15      that DAT was buying enclosures from DataStor, they were 

 

16      buying enclosures from other manufacturers. 

 

17          A.   Yes. 

 

18          Q.   And how many other manufacturers? 

 

19          A.   Three. 

 

20          Q.   And does DAT manufacture its own enclosures? 

 

21          A.   No, not at that time. 

 

22          Q.   No.  I mean at any time since May 2003 to the 

 

23      present. 

 

24          A.   Yes. 

 

25          Q.   When did they start manufacturing their own 

 

                                                      17 



 1      enclosures? 

 

 2          A.   2005. 

 

 3          Q.   To your knowledge, does this patent cover 

 

 4      anything other than the actual construction of the 

 

 5      enclosure? 

 

 6          A.   No. 

 

 7          Q.   Is there any mention of Metal Gear in this 

 

 8      patent, to your knowledge? 

 

 9          A.   No. 

 

10          Q.   To your knowledge, has DataStor ever filed a 

 

11      trademark application for Metal Gear? 

 

12          A.   No. 

 

13          Q.   So would it be fair to say that since May of 2003 

 

14      you have sold DataStor -- strike that.  Would it be fair 

 

15      to state since May of 2003 DAT has sold enclosures bearing 

 

16      Metal Gear which are similar to the ones described in the 

 

17      patent and also enclosures that are not similar to the 

 

18      ones described in the patent? 

 

19          A.   Yes. 

 

20               MR. OLSON:  That's all I have. 

 

21 

 

22                        FURTHER EXAMINATION + 

 

23      BY MR. LEE: 

 

24          Q.   I just have a very few follow-up.  On Exhibit 

 

25      No. 10, the enclosure depicted here, who is your supplier 
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 1      of this enclosure? 

 

 2          A.   For Exhibit 10 the supplier is DataStor. 

 

 3          Q.   And you previously testified that DAT and 

 

 4      DataStor stopped doing business around 2006? 

 

 5          A.   '5 and '6, yes, around there. 

 

 6          Q.   So starting in May of 2003 DataStor supplied the 

 

 7      Metal Gear enclosure to DAT for DAT to sell in the United 

 

 8      States.  At that time was there other supplier of Metal 

 

 9      Gear enclosures to DAT? 

 

10          A.   Of course. 

 

11          Q.   Who are other suppliers? 

 

12          A.   Maxnice, M-a-x-n-i-c-e.  Then we have Jetyo, 

 

13      J-e-t-y-o.  Then we have EMEC. 

 

14          Q.   But the earliest batch of the Metal Gear 

 

15      enclosures, we're talking about May of 2003, DAT obtained 

 

16      those from DataStor.  Is that a correct statement? 

 

17          A.   Yes. 

 

18          Q.   Then starting when did the second or third 

 

19      supplier come in to supply the Metal Gear enclosure? 

 

20          A.   Four months. 

 

21          Q.   About four months later? 

 

22          A.   Yeah. 

 

23          Q.   All right. 

 

24               MR. OLSON:  Nothing further. 

 

25               MR. LEE:  Let's do the last stip we had and 
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 1      change it to ten days review. 

 

 2               We will submit today's deposition and all the 

 

 3      exhibits into evidence.  We will stipulate that the court 

 

 4      reporter be relieved under the Code, and counsel for 

 

 5      deponent will receive the original transcript and keep 

 

 6      custody and possession for deponent's review in ten days. 

 

 7      And then if the original is lost or unavailable, then a 

 

 8      certified copy can be used for all purposes. 

 

 9               THE REPORTER:  Do you want a copy, Counsel? 

 

10               MR. OLSON:  No.  I don't need a copy.  Thanks. 

 

11               (Proceedings concluded at 10:34 a.m.) 

 

12                             * * * 

 

13 

 

14 

 

15 

 

16 

 

17 

 

18 
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20 
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 1                           DECLARATION 

 

 2 

 

 3 

 

 4 

 

 5               I hereby declare I am the deponent in the within 

 

 6      matter; that I have read the foregoing deposition and 

 

 7      know the contents thereof, and I declare that the same is 

 

 8      true of my knowledge except as to the matters which are 

 

 9      therein stated upon my information or belief, and as to 

 

10      those matters, I believe it to be true. 

 

11               I declare under the penalties of perjury of the 

 

12      State of California that the foregoing is true and 

 

13      correct. 

 

14               Executed this         day of              , 

 

15      200 , at                               , California. 

 

16 

 

17 

 

18 

 

19 

 

20 

 

21                                     PATRICK WANG 

 

22 

 

23 

 

24 

 

25 
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