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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD

HEAVEN HILL DISTILLERIES, INC., )

)
Opposer, ) OppositionNo. 91183753

)

V. )
) SeriaNo. 77/266,196

DIALLO YASSINN PATRICE, ) Mark: HYPNOTIZER

) IntIClass: 033
)

Respondent.

OPPOSER'S MOTION FOR SUMMARY JU DGMENT AND MOTION TO SUSPEND

Pursuant to Rule 56 of the Federal Ruté Civil Procedure and Section 528.01 of
the TTAB Manual of Procedure, OpmwsHeaven Hill Distilleries|nc. ("Heaven Hill") hereby
moves for summary judgment sustamiits opposition, Opposition Number 91183753, to
Respondent Diallo Yassinn Patis application to registeratHYPNOTIZER mark for liqueur
on the grounds Patrice’s usetbé HYPNOTIZER mark on liqueus likely to cause confusion,
mistake, or deception as to source, sponsoygn affiliation with Haven Hill's HPNOTIQ
mark for liqueur and Patrice’s use of tieYPNOTIZER mark on liqueur will dilute the
distinctive quality of Heaen Hil's HPNOTIQ mark.

Opposer Heaven Hill ad@nally moves the TTAB,pursuant to 37 C.F.R. §
2.127(d) and Section 528.03 of the TTAB ManualRwsbcedure, to suspend this proceeding

pending the TTAB’s determination of HeavHill's Motion for Summary Judgment.



The attached Memorandum in Support of Opposer's Motion for Summary
Judgment and Motion to Suspend sets forth thespuotied facts and argumenn support of this

Motion.

Respectfullysubmitted,

/Matthew A. Williams /

David A. Calhoun

Matthew A. Williams

Michael A. Capiro

WYATT, TARRANT & COMBS, LLP
500 West Jefferson Street, Suite 2800
Louisville, Kentucky 40202-2898
(502) 589-5235

Counsel for Opposer, Heaven Hill
Distilleries, Inc.
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The undersigned hereby certifiesitla true and complete copy tbe foregoing Opposer's Brief
has been served upon

Diallo Yassinn Patrice
2 Square Tribord
Courcouronnes 91080
France

via overnight courier (Federal Expressadking No. 7919 8366 8442)his 4th day of
November, 2008.

/Matthew A. Williams/
One of Counsel for Opposer, Heaven Hill
Distilleries, Inc.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD

HEAVEN HILL DISTILLERIES, INC., )

)
Opposer, ) OppositionNo. 91183753

)

V. )
) SeriaNo. 77/266,196

DIALLO YASSINN PATRICE, ) Mark: HYPNOTIZER

) IntIClass: 033
)

Respondent.

MEMORANDUM IN SUPPORT OF O PPOSER'S MOTION FOR SUMMARY
JUDGMENT AND MOTION TO SUSPEND

INTRODUCTION

Opposer Heaven Hill Distilleries, Inc.Héaven Hill") owns all right, title, and
interest in and to the HPNOTIQ mark. HeavHill has used, and continues to use, the
HPNOTIQ mark extensively in connection witlglieur as well as other goods and services and
owns federal trademark regidicms for use of the HPNOTIQ mlawith candles, beverage and
glassware, clothing, and mastportantly liqueur.

Despite repeated failed attempts to register the confusingly similar
HYPNOTIZER mark, Diallo Yassin Patrice (“Diallo”) filed Application Serial Number
77/266,196 on August 28, 2007 to regidtt YPNOTIZER for use in connection with a variety of

alcoholic beverages international class 033.



The material facts in this case are notdispute. Theevidence and well-
established legal precedent indisputably shoat Biallo’'s use of HYROTIZER for alcoholic
beverages in internatiohelass 033 would createl&elihood of confusionn the marketplace.
Therefore, as a matter of law, the TTAB sldogrant Heaven Hill's Motion for Summary
Judgment and deny Diallo’s applicatito register the HYPNOTIZER mark.

STATEMENT OF FACTS

A. HEAVEN HILL'S RIGHTS IN THE HPNOTIQ MARK

In 2003, Heaven Hill acquired the rights HIPNOTIQ from Global Perspectives, Inc.
(“Global Perspectives”) and embarked on an aggjve marketing campaign to grow the brand’s
recognition both in the UniteStates and abroadseeAffidavit of Justin Ames, Heaven Hill's
Senior Brand Manager for HPNOTIQ liqueur at § facted hereto as Ex. A. As a result of this
extensive, multi-faceted marketing campaign, Wwhiacluded, among other investments, more
than $15 million dollars in direct marketing irstments, HPNOTIQ has experienced spectacular
growth in the marketplace. Ames Aff. I&612. In fact, from 2003-2005 HPNOTIQ was the
seventh largest brand of cordial or liqueutthe United States and tmimber one fruit-based
liqueur sold in the United States. Ames Aff. { 7.

The strength of the HPNOTIQ mark fsrther evidenced by the brand’s sales
figures. In 2002, the year before Heavedl Hcquired the mark, HPNOTIQ liqueur had a
volume of 85,000 nine-liter casesith an approximate tail value of $24,489,000 at the
suggested retail price of $24.99 fa 750 ml bottle. Ames Afff 5. By 2005, Heaven Hill's
efforts had grown HPNOTIQ sales to a volumes66,000 nine-liter cases with an approximate
retail value of $179,928,000—ancrease of 605%.ld. Remarkably, the growth of Heaven
Hill's HPNOTIQ liqueur accounted for more than 13%the overall growthn the cordial and

liqueur market during this periodld. § 6. Clearly, these sales figures reflect the distinctive



appeal and phenomenal strength that the HPIQOMlark has attained due to Heaven Hill's
marketing efforts.

The fame and notoriety of the HPNOTIQ mkhdas also transcended the realm of
industry insiders and marketing campaigns. r leaample, unsolicited articles about the
popularity, success, and versatiligf Heaven Hill's HPNOTIQ liqueur have appeared in
numerous publications includinbhe Dallas Morning New<sotham PenthousgPeople Star,
Cosmopolitan InStyle,and Wine Enthusiast Id. § 9. And between Jannaand October of
2004, references to or images of HPNOTIQ liguappeared in more than 240 articles in
newspapers from Florida to Alaska, indughyblications, CBS MarketWatch, and magazines.
Id.

The fame and recognition of the HPNOThgark in today’s pop culture is further
demonstrated by the unsolicited referenceBlRINOTIQ liqueur in popular music. HPNOTIQ
liqueur is orally referered in the lyrics of aleast twenty-seven song®in artists such as R.
Kelly, Ice Cube, Lil Kim, Usher, & David Bannerld.  11. Unsolicited oral or visual
references to HPNOTIQ liqueur v& also appear in at leastirtben different music videos,
including videos from R. Kelly, Fabolusdturing P. Diddy, Nick Cannon, and Lloyd Bankd.

It is clear that the mark bainfiltrated today’spop culture and is wlely recognized and
embraced by today’s consumers.

In addition to traditional advertising effsftHeaven Hill has also invested heavily
in developing a grassroots advertising campaising word-of-mouth advertising to build the
strength and recognition of the HPNOTIQ branid. §f 10, 12, 14-17. These efforts have
included *“celebrity seeding,” the HPNOTI@mbassador program, and "Shout Outs" in

nightclubs.d. An innovative music marketing partnegshvith INgrooves, a djital music label,



has also been used to establish consumer asisocof the HPNOTIQ brad of liqueur with the
cutting-edge music culturdd.  10.

“Celebrity seeding” refers to a vanetof marketing efforts designed to get
HPNOTIQ ligueur into the hands otlebrities in an effort to encourage the celebrity to try the
product and endorse it to theiieinds and other celebritiedd. § 17. For HPNOTIQ, these
“seeding” activities have ranged from buying a ottt HPNOTIQ liqueur foa celebrity dining
at a restaurant, sending a gift basket with eéldoof HPNOTIQ liqueur to a celebrity, serving
samples of HPNOTIQ liqueur atleérity events, sponsoring filfiestival or award ceremonies,
and making HPNOTIQ liqueuavailable to celebrities destivals and parties.ld. Some
examples of festivals and parties where HPNOITigQeur has been made available include: the
33rd Annual American Music Awards; Jessicanfson’s 25th Birthday Party; the Make-A-
Wish Foundation Gala; and the Mato Remixed Album Release Partid.

To further market the product, the AmbaksaProgram utilizes of a number of
independent contractors (“Ambassadois@ated throughout the United Stated.  15. These
Ambassadors engage in on-premise marketingggitclubs and otherenues where HPNOTIQ
liqueur can be purchased by the drink (knownthi@ industry as “on-premise sales'ld. This
on-premise marketing includes activities sw@ashorally announcing HPNOTIQ drink specials,
handing out samples of HPNOTIQ to club patraars] handing out promotional materials such
as T-shirts, towels, and hatkl. In cities where Heaan Hill has no Ambassadors, it coordinates
with independent promoters tonduct similar activitiesld.

“Shout Outs” refer to a specific form gfrassroots advertrgy which involves
club “disk jockeys” (“DJs”) who a “spinning” music. A DJ, congmsated directly or indirectly

by Heaven Hill, is engaged to mention (i.e08hOut) HPNOTIQ orally over the club’s sound



system while spinning musifor the club’s patronsid. § 16. This results in increased sales of
HPNOTIQ drinks and increased aurahmarecognition of HPNOTIQ liqueuid.

The success of this array of grassroots marketing efforts is reflected not only in
HPNOTIQ liqueur’s position as the seventh lardesteur and cordial brand in the United States
but also in industry publications such Msrket Watch In the October 2004 issuMarket
Watchnoted the success of Heaven Hill's uniguassroots marketing campaign for HPNOTIQ
and specifically highlighted its use of Shout Outs by club DdsY 10.

The widespread availability of HPNOTI@queur further demonstrates Heaven
Hill's success in establishing HPNOTIQ as a rereavibrand of liqueur. HPNOTIQ is available
by the bottle in more than five-thousand off-premise (package) retail outlets nationaid.
18. 1t is also available by the drink in mottean one thousand on-premise venues such as
restaurants, bars, and nightclubs, including h@€@onal accounts that Y& multiple units in
different locations such as@.l. Fridays and Applebee'sd. 1 19.

Widespread availability has also maaeral recognition of the HPNOTIQ mark
particularly important to sales in both offgonise locations and on-premise venues. In off-
premise locations, bottles of HPNOTIQ liqueamd other alcoholic bevages are often kept
behind the counter, requiring the consumer tolyralquest a brand by its name (i.e. its mark)
from a sales clerk.d. q 18. In virtually all of the on-pmise locations, orders for alcoholic
beverages like HPNOTIQ liqueur are placed atmexclusively through oral requests by the
beverage’s name (i.e. its markdd. ¥ 20. Consequently, auralma recognition of a mark is
extremely important to the owner of a méwk an alcoholic beverage like HPNOTIQ.

Further stressing the importance ofoper aural recognition of the mark,

HPNOTIQ is a fanciful mark which is not descrigief the product. Instead it is a coined term



that has three syllables and is tmeqtly pronouncedhip-no-teek.” Id. I 22. It does not
describe the liqgueur nor doesdéscribe or any other produstld under the HPNOTIQ mark.
Id. § 24. In fact, HeaveHlill owns two UnitedStates trademark regiations on the Principal
Register for use of the HPNOTIQ mark wiiqueur—U.S. Trademark Registration Numbers
2,642,855 ("the '855 registration™) and 2,282,475 ("47& 'registration”), and two registrations
for use with non-liqueur goods.

The '855 registration for the use of tH®NOTIQ mark with liqueur was issued
on October 29, 2002, to Heaven Hill's predecessor-in-interest, Global Perspectives, based on use
in commerce that began in September 2001is Tégistration was subsequently assigned to
Heaven Hill in 2003, and a copf the assignment was recordedh the USPTO on January 7,
2003. The '475 registration for the mark NHPTIQ & HQOPN design fouse with liqueur
issued on March 16, 2004 from an applicafiited by Global Perspectives on October 31, 2002
and assigned to Heaven Hill in 2003. Currpnhtouts of information from the electronic
database records of the USPTO showing the custatiis and title of these registrations are
attached to this Memorandum as Exhibits C Bnokspectively. Neitheof these registrations
for the use of the HPNOTIQ mark with liqueur regs the channels of trade that liqueur bearing
the HPNOTIQ mark will travel ttough, the territory in which the liqueur bearing the HPNOTIQ
mark will be sold, or the classes of custosner consumers to wHicliqueur bearing the
HPNOTIQ mark will be marketedSeeExs. C & D.

Heaven Hill additionally owns U.Srrademark Registration Number 2,834,130
for the use of HPNOTIQ with clothing, namely shirts, and U.S. Trademark Registration Number
2,834,133 for the use of HPNOTIQ with candles aederage glassware. These registrations

originally issued on April 20, 2004. Current printouts of information from the electronic



database records of the USPTO showing the custiis and title of these registrations are
attached to this Memorandum Eshibits E and F respectively.

B. DIALLO'S APPLICATION FOR THE HYPNOTIZER MARK

On August 28, 2007, Diallo filed Apglation Serial No. 77/266,196 (the ‘196
application) to register the mark HYPNOTIZHEBr alcoholic beverages in international class
033. On April 8, 2008, the application was subsequently published for opposition and Heaven
Hill timely filed the current opposition, Oppitisn No. 91183753, to protect its HPNOTIQ mark
against Diallo’s confusinglgimilar HYPNOTIZER mark.

The 196 application, however, is simplye latest chapter in a long history of
Diallo attempting to trade on the goodwill an@dagnition of Heaven Hill's HPNOTIQ mark in
the U.S. and elsewhere. On February 18, 2005|dDaaiginally applied for a French trademark
registration to use the HYPNOTIZER mark ionmection with “beers; mineral waters; alcoholic
beverages; wines; and spiritSeeAffidavit of Matthew Williams, atf 4, attached hereto as Ex.

B. On May 25, 2005, Heaven Hill timely oppose@li’'s application orthe ground that the use
of the HYPNOTIZER mark in conjunction witthe listed goods woultikely cause confusion
with its HPNOTIQ mark, Frencbhrademark registration number 0231433RR.9 5. Despite
Heaven Hill's pending opposition, Diallo mayea to obtain a registration for HYPNOTIZER,
French trademark registration number 053342166, vag®ovision of French law that allows
one to obtain a provisional registration ier to gain internadnal rights in a markd. 1 4.

Diallo then proceeded to use this initial French registration to obtain an
international registratior§73089, under the provisions tife Madrid Protocol.ld. 6. This
registration, granted by the International & (“IB”) on July 10, 2005, designated the United
States as one of the countries which Diallo desired protectionld. The international

registration subsequently entered the U.Sa &ection 66(a) applitan, Serial No. 79/019547



(the ‘547 application), and Heaven Hill timedpposed, Opposition No. 91173767. As part of its
opposition, Heaven Hill requesteshd was granted a motion to suspend the proceeding before
the TTAB, pending the outcome of the French opposition.

On November 25, 2005, the French NIRS&ind Diallo's HYPNOTIZER mark
confusingly similar to HeaveHil's HPNOTIQ mark and cancelled Diallo’s registration for use
with any type of alcoholic beverage, including bddr.{ 7. Diallo then appealed the NIPO's
decision to the Court of Appeals of Paris,iethon May 10, 2006, concluded there was a risk of
confusion in allowing Millo’s registration of ta HYPNOTIZER mark insofar as it pertained to
alcoholic beverages and denied Diallo’s appelal. I 8, Ex. 2. Following expiration of the
period during which Diallo was able to appeal to France’s Supreme Court, the IB cancelled
Diallo's international registration to the exte¢hat it extended to alcoholic beveragdd. 9.
Finally, after Diallo failed to ansform the '547 application intdJaS. national application, it too
was cancelledld. T 10.

Recently, Heaven Hill was again placedtlre position of having to defend its
HPNOTIQ mark against yet another attempt Diallo to register the confusing similar
HYPNOTIZER mark. As with the prior applicati, the ‘196 applicatioseeks to register the
HYPNOTIZER mark for use in connection with almlic beverages in inteational class 033 in
order to trade on the goodwill Heaven Hill has built in its HPNOTIQ mark. In fact, the only
relevant difference between the two applicationthésfact that the ‘54@pplication was based
on an international registration while the ‘196 application was filezttly with the USPTO.

On September 24, 2007, Heaven Hill table first steps to oppose Diallo once
again. Before examination was complete, Hed¥dlrinformed the Trademark Administrator in

a Letter of Protest, a comf which is attached as Exhibit @f Diallo’s previous failed attempt



to register the mark, includingdhParis court’s finding of simildy between the marks. Heaven
Hill also informed the Administrator of the Examar’s failure to identify Heaven Hill's marks
due to an inadequate search performed duexgmination. The Administrator denied this
protest and allowed publicatiasf the mark on April 8, 2008. On April 25, 2008, Heaven Hill
instituted the current action before the TraddmTrial and Appeal Board to again oppose the
registration of the mark HYPNOTIZER.
ARGUMENT

The law in this case is clear: The&SBTO may not register a mark when it is
confusingly similar to a previously registered markhe facts in this case are also clear: The
HYPNOTIZER mark is confusinglgimilar to Heaven Hil's HROTIQ mark when applied to
the goods listed in the ‘196 apgdtion. Therefore, since Heawv Hill's registrations predate
Diallo's application for HYPNOTIZER, th€TAB should deny Diallo's application.

1. HEAVEN HILL HAS MET THE REQUIRED BURDEN TO
ESTABLISH ITS ENTITLEMENT TO SUMMARY JUDGMENT.

Under Rule 56 of the Federal RulesQi¥il Procedure and Section 528.01 of the
TTAB Manual of Procedure, the TTAB should enter summary judgment when the moving party
demonstrates that there “is no gereuissue as to any materialkct and that the moving party is
entitled to judgment as a matter of law.”

Here, there is no genuine issues of matdact regarding the following issues:
the investment Heaven Hill has made in the HPNDmark for liqueur; the priority of Heaven
Hill's HPNOTIQ mark; the similarityof the marks; the similaritgf the goods for which Heaven
Hill's HPNOTIQ mark is registered and the godds which Diallo seeks registration of his

HYPNOTIZER mark; the identical channels addde through which the parties’ respective goods



will travel; and the identical classes of customers and consumers to which the parties’ respective
goods will be marketed.

Applying the law to these undisputed fadéads to the inescapable conclusion
that the TTAB should grant summary judgment &aken Hill and reject Diallo’s application to

register HYPNOTIZER for goods in international class 033.

2. HEAVEN HILL'S PRIOR USE AND REGISTRATION OF
HPNOTIQ PRECLUDES DIALLO’S REGISTRATION OF
HYPNOTIZER.

Under the Lanham Act, the USPTO may negister a mark when it is likely to
cause confusion, mistake, or deception wathregistered or commdaw mark. 15 U.S.C.
§ 1052(d);see alsad. 8§ 1063 (citing dilution as grounds fopposition). Here, the record shows
that Heaven Hill currently owns four federalistrations for HPNOTIQincluding two for use
with liqueur, and that all fouof the registrations were issudstfore Diallo filed the ‘196
application. Exs. A-D. Additiorlly, the record also shows thideaven Hill has made extensive
and widespread use of its HPNOTIQ marktive sale of HPNOTIQoranded liqueur since
acquiring the mark from Global Ppectives in early 2003. Heavelill's continued use of the
mark has built on Global Perspective’s prior useéh& mark. Thus, priority is not an issue.
Because, as demonstrated below, Diallotended use of HYPNOTIZER in connection with
alcoholic beverages is likely to cause confustomause mistake, or to deceive, his application
to register HYPNOTIZERnust be denied.

3. DIALLO'S USE OF HYPNOTIZER FOR ALCOHOLIC

BEVERAGES WILL LIKELY CAUSE CONFUSION WITH
HEAVEN HILL'S PRIOR USE OF HPNOTIQ FOR LIQUEUR.

The factors commonly used in analyzimgrks for a likelihood of confusion are
as follow: “(1) strength of the seniamark; (2) relatedness athe goods or services;

(3) similarity of the marks; (4) evidence oftaal confusion; (5) ntketing channels used;
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(6) likely degree of purchaser care; (7) theéeim of defendant in selecting the mark; and
(8) likelihood of expansin of the product lines.” Daddy’s Junky Music Stores, Inc. v. Big
Daddy’s Family Music Cented09 F.3d 275, 280, 42 U.S.P.Q.2d 1173 (6th Cir. 198X00rd

In re E. I. duPont de Nemours & Cal76 F.2d 1357, 1361, 177 U.S.P.Q 563 (C.C.P.A 1973)
(listing similar factors). But Heaven Hill "need ngltow that all, or even most, of the factors
listed are present in any particular case to be succesdfihdmpions Golf Club, Inc. v. The
Champions Golf Club, Inc78 F.3d 1111, 1116 (6th Cir. 199&Rather, the factors “are simply
a guide to help determine whet confusion is liklg,” and “[tlhe ultimate question remains
whether relevant consumers arkely to believe that the prodiscor services offered by the
parties are affiliated in some way.Daddy’s Junky Music Stored09 F.3d at 280. After
consideration of these eight facd, there can be no doubt tHaiallo’'s attempt to register
HYPNOTIZER will cause confusion and should be denied.

A. STRENGTH OF HEAVEN HILL'S HPNOTIO MARK.

The strength of Heaven Hill's HPNOTIQ rkas properly evaluated by looking at
its inherent strength and its acquired strengftCPIP Holding Co. v. Haar Communications,
244 F.3d 88, 100, 57 U.S.P.Q.2d 1969 (2d Cir. 2001 iftherent strength of a mark is found
in its "degree of inherent distinctiveness,” with an arbitrary and fanciful mark, such as
HPNOTIQ, enjoying the broadest protecti@ee id. Alternatively, theacquired strength of a
mark relates to the consumer recognition of the mark in the marketplace, with more protection
being provided to marks that haveoad recognition in the marketplac8ee Virgin Enters. Ltd.
v. Nawab 335 F.3d 141, 147, 67 U.S.P.Q.2d 1420 (2d 2003). Therefore, an inherently
distinctive mark that has also attained widesg recognition in thenarketplace should receive

the broadest scope of protectidd. at 148.
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Here, Heaven Hill's HPNOTIQ mark is an arbitrary and fanciful mark that does
not describe the product. Ames Aff. 1 22, Zhy association between the product marketed
by Heaven Hill and the HPNOTIQ mark is the direzsult of Heaven Hill’s efforts. Thus, it is
by definition an inherently sthg mark that is deserving tfroad, muscular protection” under
the law. Virgin Enters. Ltd.335 F.3d at 147.

The HPNOTIQ mark also enjoys widespd recognition in the marketplace,
demonstrating a high degree of acquired sttrengdPNOTIQ liqueur is the seventh largest
liqueur in terms of sales volume in the Unite@t8 and has been riding a wave of explosive
growth since 2003. Ames Aff. f 5-9t is not only available irevery state but is sold in a
variety of locations including more than five thousand off-premise Gugkretail outlets, a
thousand on-premise venues, and appnaxely 100 national on-premise chaind. 11 18-19.

Heaven Hill's obvious success in building recognition for HPNOTIQ liqueur has
been recognized by the nuroas awards it has receivedr fthe brand’s stcess. HPNOTIQ
liqgueur was named a ‘Hot Brand’ BWIPACT in 2004 and 2006, received tAelams Growth
Brand ‘Rising Star’ award in 2003 and 2004, and was even named @wn&6 Internationals
‘DI Dozen’ in 2003.” Id. 8. Unsolicited references ltteaven Hil's HPNOTIQ liqueur have
also appeared in at leastemty-seven songs since the proguintroduction. These songs by a
variety of artists including R. Kelly, Ice Cube Kim, Usher, & David Banner have also lead to
unsolicited oral and visual referaggcin over thirteen music videfrem artists such as R. Kelly,
Fabolus featuring P. Diddy, Nick Cannon, and Lloyd Bariksf 11.

Thus, the undisputed evidence shows tHatven Hill's HPNOTIQ mark is a

strong and inherently distinctiveark that enjoys widespreadcognition in the marketplace. A
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mark like HPNOTIQ is clearly deserving ofeth'broad, muscular prettion” reserved for
inherently distinct yet widely recognized marks.

B. RELATEDNESS OF THE GOODS.

To find a likelihood of confusion, the goodsly need to be “related in some
manner.” Time Warner Entertainment Co., L.P. v. Jgr&s U.S.P.Q.2d 1650, 1661 (T.T.A.B.
2002). Here, the products listedDmallo’s application and HeaveHill's registrations are more
than just related, they are idmal goods: alcoholic bevages. In fact, when considering this
issue, the Court of Appeals of Paris concluded that Diallo’s attempt to register the mark for
alcoholic beverages necessarily included thesctd beverages known as liqueur. Williams Aff.

Ex. 2, p.2 Moreover, the court also found that both goods were so inherently related in the minds
of consumers that use of ovegoping marks would clearly bemrfusing to the general publidd.
Ex. 2, p.3.

Even though the goods are clearly identithe TTAB must also evaluate any
restrictions as to the channelstrade and classes of purchasdBath Heaven Hill's HPNOTIQ
registrations and Diallo’s ‘196 apgétion fail to place any restrictions on either the channels of
trade or classes of purchasers. In such tsius the TTAB must assume that “the identified
goods move in all channels thde that would be normal for such goods, and that the goods
would be purchased by all potential customeis.’te Elbaum 211 U.S.P.Q. 639, 640 (T.T.A.B.
1981). If Diallo’s application were granted, ts&me consumers would, therefore, be exposed to
both HPNOTIQ and HYPNOTIZER brand alcohobeverages and would be confused as to
their source. Facing a similar situation itwog similar marks foralcoholic beverages,
KAHLUA and CHULA, the TTAB recognized that, vh the products andentical “and move
in the same trade channels to the same classpsrdfasers, the degreé similarity required

between the words to sustain a claim of likelihobdonfusion is less thahat otherwise needed
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in situations involving dissimila non-competing products.’Jules Berman & Assocs., Inc. v.
Consol. Distilled Prods., Inc202 U.S.P.Q. 67, 70 (T.T.A.B. 1979). Thus, this factor weighs
heavily in Heaven Hill's favor.

C. SIMILARITY OF THE MARKS.

When analyzing the similarity of markspurts look at “the general impression
conveyed to the purchasing public by the respective marlducational Testing Serv. v.
Touchstone Applied Sciencé39 F. Supp. 847, 850, 16 WPSQ.2d 1865 (S.D.N.Y. 1990)
(citation omitted). When the product is fregtlg ordered via an oral request, the phonetic
similarity of the mark often guides the decisiongeesally with respect talcoholic beverages.
See, e.g., David Sherman Corp. v. Heublein,, 1840 F.2d 377 (8th €i 1965) (finding
SARNOFF for vodka to be confusinggmilar to SMIRNOFF also for vodkaBrown-Forman
Distillery Co. v. Arthur M. Bloch Liquor Importers, In®®9 F.2d 708 (7th Cir. 1938) (finding
OLD FOSTER for whiskey to be confusinglynsiar to OLD FORESTER also for whiskey);
Jules Berman202 U.S.P.Q. 67 (T.T.A.B. 1979) (findifgHULA for coffee-flavzored liqueur to
be confusingly similar to KAHLUA &l for coffee-flavored liqueur)Beck & Co. v. Package
Distibs. of America, In¢.198 U.S.P.Q. 573 (T.T.A.B. 1978)r{fling EX BIER for beer to be
confusingly similar to BECK'SBEER also for beer).

In each of the cited cases, the finderffaxt recognized thahe marks were not
identical in sight, meaning, or sound, but conctutleat the aural simitdy of the marks was
sufficient to support a finding th#fte junior mark would create likelihood of confusion in the
marketplace. For example, Beck & Co, the TTAB stated that “similarity in sound alone can
lead to likelihood of confusiorparticularly where the goodsvolved may be purchased by
verbal order.” 198 U.S.P.Q. at 576. The TTABtHer concluded that, even though it believed

there would be no confusion if the products wereountered side-by-side in a supermarket,
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there was a likelihood of confusiagmsulting from the aural simild@y of the junior user's EX
BIER mark for beer and the seniaser's BECK'S BEER mark beeld. The TTAB also
stressed this similarity becaubeth products were sold in “tasirants and clubs, where they
would be ordered orally.'ld.

The other cited cases reach similar conclusions.Julas Bermanthe TTAB
concluded that since CHULA was “virtually @dtical” in sound to Kahlua, there existed a
“viable likelihood of confusion adior mistake . . . in crowdebars or restaurant where a
bartender could serve ‘CHULA’ liqueur whelAHLUA’ was ordered.” 202 U.S.P.Q. at 70-
71. InBrown-Forman the court concluded thalhe marked auditory similarity between OLD
FORESTER and OLD FOSTERould lead to a “probabilitgpf confusion” between the marks
“‘when sales are made by the drink99 F.2d at 710. Finally, iDavid Shermarthe court
recognized that it is “well known that liquorasdered by the spoken wdrkkading the court to
conclude that SARNOFF for vodka was likelydause confusion with SMIRNOFF for vodka.
340 F.2d at 382.

Here, since the first two syllables of Diallo’s junior HYPNOTIZER mark are
pronounced identically to the first two syllabiesHeaven Hill's HPNOT) mark, Ames Aff.
22, the marks are at least as aurally similathase marks compared in the above cited cases
where a likelihood of confusion was found. fact, because Diallo intends to use his
HYPNOTIZER mark on a variety of alcoholleverages, the same type of goods on which
Heaven Hill uses its HPNOTIQ mark, similannzerns exist surround the aural recognition of
the mark. Alcoholic beverages aralered orally and thahakes it especiallikely that the use

of phonetically similar marks to identify compwgi brands will result in customer confusion,
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mistake, or deceptiorsee340 F.2d at 382. Furthermore, the close similarity of marks can make
them virtually identical in crowded bars and restaur&@es202 U.S.P.Q. at 70-7.1.

The term HPNOTIQ is a play on the wdnglpnotic, achieved tbugh a fanciful
spelling and the fact that the word hypnoticnst descriptive or ggestive of a liqueur
product. The word hypnotic is synonymous with the words mesmerizing, spellbinding,
compelling, enthralling, fascinating, magnetic, and absorbing (per Encarta online
Thesaurus). These words all have positive meanings and suggest strongly appealing, desirable
qualities or attributes. The use of HPNOTHIQ identify Heaven Hill's liqueur product
thus instantly captures consumers' attention and fosters a psychological impression of attraction,
appeal, and desirability in their minds. Thesrong mental reaction associated with the
HPNOTIQ mark is sufficient alone to overpoveey difference in appearance or sound with the
HYPNOTIZER mark.SeeStandard Oil Co. V. Standafdil Co., 252 F.2d 65, 116 U.S.P.Q. 176
(10th Cir. 1958);see alsoFaberge, Inc. v. Madison Shirt Corp., 192 U.S.P.Q. 223 (T.T.A.B.
1976) (Finding that the marks "Bfuand "Brutus” both invoked wiilar mental reaction in the
minds of consumers). HPNOTIQ's strength aasmark rests in thdact thatits phonetic
association with the word hypnotic produces positbonnotations that arise from that word's
synonyms, which consumers then, in turn, subconsciously associate with Heaven Hill's
product. Diallo's attempt to gester HYPNOTIZER as a mark 8ell beverage alcohol products
is a transparent attempt to evoke the sameahegdction in the minds of consumers through the
use of a variation on the root word whigh the phonetic equivalent of the HPNOTIQ
mark. Thus despite the different spellingsl @he differences in phonetic pronunciation of the
two marks, the use of HYPNOTIZER as a markdientify beverage al¢ml products inevitably,

and unavoidably suggest an association betwHeaven Hill and its HPNOTIQ product and
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Diallo and his product(s). Because there is no such association, consumers will be confused and
Heaven Hill will be injured.

D. EVIDENCE OF ACTUAL CONFUSION.

Because Diallo’s application is an intantuse application, there has not yet been
evidence of actual confusion between goodsibgdhe HPNOTIQ mark and those bearing the
HYPNOTIZER mark. The laclof actual confusion, howevehas no bearing on whether
Diallo's HYPNOTIZER mark poses a likelibd of confusion with Heaven Hill's HPNOTIQ
mark: “Due to the difficulty osecuring evidence of a@l confusion, a lackf such evidence is
rarely significant, and the famt of actual confusion is weigdd heavily only when there is
evidence of past confusion, or perhaps, whempé#rgcular circumstances indicate such evidence
should have been available Daddy's Junky Music Store$09 F.3d at 284 (internal quotation
marks omitted). Under the circumstas of this case, the lack of evidence of actual confusion at
this point is to be expectethd has no significance.

E. MARKETING CHANNELS USED.

“This factor . . . consists of consideaats of how and to whom the respective
goods or services of ¢hparties are sold.”Champions Golf Club78 F.3d at 1120 (citation
omitted). In this case, the products are substantially identical and neither Heaven Hill's
registrations nor Diallo's appétion contains any strictions on the disbution or marketing
channels that will be used or the customers to whom the products sold under the respective
marks will be marketed. This ladk restriction, even if theapds were not identical, creates the
presumption that both products will move ireteame marketing channels toward the same
customers, meaning that the TTAB must assuhs Heaven Hill's and Diallo's respective
liqueurs will reach the same audienc8ee In re Elbaum211 U.S.P.Q. at 64@&ccord The

NASDAQ Stock Market, Inc. v. Antarctica, S.RA9 U.S.P.Q.2d 1718, 1732 (T.T.A.B. 2003)
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(“Moreover, the channels of trade are not limitgalour analysis of likdnood of confusion must
assume that the goods will be maddeto all possible consumers.”).

Here, considering that the goods are identical and considering that the type of
goods in question, alcoholic bevges, is highly regutad, there can be no question that Heaven
Hill's HPNOTIQ brand alcoholic beveragand Diallo's HYPNOTIZER brand alcoholic
beverages would have to move tigb the same marketing channels.

F. LIKELY DEGREE OF PURCHASER CARE.

“The degree of care with which consumdikely purchase the parties’ goods or
services may affect the likelihood of confusiorDaddy’s Junky Musjcl09 F.3d at 285. Here,
Alcoholic beverages are usually consumed in atgbeniod of time and little care is likely to be
demonstrated by consumers. Add to this thetfeadt “a purchaser of awocost item ordinarily
exercises minimal care in selecting the item,” and @asy to see that there is likely to be a low
level of purchaser care when encouimigrthe HPNOTIQ or HYPNOTIZER mark®ream
Team Collectibles v. N.B.A. Properties, [r@58 F. Supp. 1401, 1417 (E.D. Mo. 1997). Here, it
is undisputed that Heaven Hill's HPNOTIQ sells &g little as $2.99 at off-premise outlets such
as liquor stores and as little as $4.00 in on-preragablishments such mightclubs. Ames Aff.

1 21. This obviously places it in the categoryaddbw cost item where there is likely to be less
purchaser care.

The likelihood of confusion du this lowered purchaseare is further increased
by Diallo's use of a mark that is strikinglyrsiar to Heaven Hill's well-known HPNOTIQ mark.
In nightclubs and restaurants @k orders are routinely placecally, patrons may hear people
order HPNOTIQ and HYPNOTIZER mhks without being able tdistinguish the phonetically
similar marks in such noisy environments. Altgively, they may even believe that one mark is

simply a shortened abbreviation for the othEmally, given the renownf HPNOTIQ as one of
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the Top 10 liqueurs in the United States and #wt that it is likely that some consumers of
HPNOTIQ have only been aurakkposed to the mark in restants and nightclubs, consumers
may also associate Diallo's HYPNOTIZER mavkh Heaven Hill's ma& when encountering
the mark visually.SeeRecot Inc. v. Bectorb4 U.S.P.Q.2d 1894, 1898 (“Famous marks are
accorded more protection precisely because they more likely to be remembered and
associated in the public mind than a weakerkmjar The low degree opurchaser care clearly
weighs in Heaven Hill’s favor.

G. INTENT OF APPLICANT.

Applicant, Diallo, cannot deny knowledgd Heaven Hill's HPNOTIQ mark at
the time he filed this recent applicationr fose of the mark HYPNOTIZER. Applicant
previously attempted to registére mark in both his home counwyFrance and the U.S., and in
both instances was unsuccessful due to oppasitprosecuted by Heaven Hill based on the
existence of a likelihood of confusion its NBTIQ mark when both marks were used, or
intended to be used, in conneativith alcoholic beverages. Therefore, Diallo’s continued
attempts to register the nkarwhile knowledgeable of the previous findings of confusing
similarity, is sufficient to suppos finding of intentional copyingDaddy’s Junky Music Stores
109 F.3d at 286. As numerous courts have looiec, when a junior user, such as Diallo,
attempts to enter the market and has the eutingerse of marks from which to choose for his
product, the junior user's choice should be looked on with suspkiom®nce Mfg. Co. v. J.C.
Dowd & Co, 178 F. 73 (2d Cir. 1910%ee alscStork Restaurant v. Sahali66 F.2d 348 (9th
Cir. 1948) ("This thought that a newcomer las 'infinity' of other names to choose from
without infringing upon a seni@ppropriation runs through tlkecisions like a leitmotif.")John
Walker & Sons, Ltd. v. Bethed05 F. Supp. 1302 (D.S.C. 1969) (‘théat point he (defendant)

had an infinity of names from which to choose.This is especially trugvhen the junior user
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chooses a mark that is "so near to his suceksisfl that the public may fail to distinguish
between them.'ld. Therefore, Diallo’s choice to plapff the strength of Heaven Hill's
HPNOTIQ mark when he conceived of the HYBNZER mark should clearly be looked at
with suspicion. Diallo has atantly attempted to trade oretgoodwill Heaven H has built in

its HPNOTIQ mark that is evidenced in part the remarkable sales growth experienced by
HPNOTIQ since 2003. Diallo should not be allalste ride on Heavenilis coattails and avalil
himself of the goodwill associad with the HPNOTIQ mark.

H. LIKELIHOOD OF EXPANSIO N OF PRODUCT LINES.

This factor is irrelevant in this caseDiallo’s registration for HYPNOTIZER is
for alcoholic beverages—simply another way déreng to a wide range of liqueurs. Heaven
Hill already owns two registrations for its NPTIQ mark in connection with liqueurs, an
identical range of products.

4. DOUBTS AS TO LIKELIHOOD OF CONFUSION MUST BE
RESOLVED IN FAVOR OF TH E SENIOR USER—HEAVEN HILL

The factors discussed above provide ntben sufficient support for a finding of
a likelihood of confusion betwedreaven Hill's use of HPNOTIQ for liqueur and Diallo’s use
of HYPNOTIZER for substantially the same goodBut even if there were any doubts, these
doubts must be resolved in favor of the senior user—Heaveniidétstate Brands Corp. and
Interstate Brands West Corp. v. McKee Foods ¢&d.U.S.P.Q.2d 1910, 1915 (T.T.A.B. 2000).
It is clear that “one who adopésmark similar to the mark of another for the same . . . good . . .
does so at his own peril and any dbas to the similarity of the marks must be resolved against

him.” 1d.
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SUMMARY
Heaven Hill's HPNOTIQ mark is a sing and distinctive mark that enjoys

widespread recognition in the matglace. Diallo has made reed attempts to trade on this
recognition and register the HYPNQZHR mark. He has repeatedlyosen to ignore courts and
administrative bodies that have found a likelihood of confusion between his HYPNOTIZER
mark and Heaven Hil's HPNOTIQ mark when batlarks are used in coection with alcoholic
beverages. Diallo’s application should kected pursuant to 15 U.S.C. 88 1052, 1063 and
Heaven Hill’'s motion for summgrjudgment should be granted.

Respectfullysubmitted,

/Matthew A. Williams /

David A. Calhoun

Matthew A. Williams

Michael A. Capiro

WYATT, TARRANT & COMBS, LLP

500 West Jefferson Street, Suite 2800

Louisville, Kentucky 40202-2898
(502) 589-5235

Counsel for Opposer, Heaven Hill
Distilleries, Inc.

CERTIFICATE OF SERVICE

The undersigned hereby certifieatla true and complete copytbe foregoing Opposer's Brief
has been served upon

Diallo Yassinn Patrice
2 Square Tribord
Courcouronnes 91080
France

via overnight courier (Federal Expressadking No. 7919 8366 8442Yhis 4th day of
November, 2008.
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/Matthew A. Williams/
One of Counsel for Opposer, Heaven Hill
Distilleries, Inc.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD

HEAVEN HILL DISTILLERIES, INC., )

)
Opposer, ) OppositionNo. 91183753

)

V. )
) SeriaNo. 77/266,196

DIALLO YASSINN PATRICE, ) Mark: HYPNOTIZER

) Intl Class: 033
)

Respondent.

AFFIDAVIT OF JUSTIN AMES

Comes now the Affiant, Justin Ameafter first having been duly sworn, and
hereby states as follows:
1. | am over 18 years of age, and | havespeal knowledge of the matters described

in this declaration and in the attached affidavits.

2. | am submitting this Affidavit in @gpport of the Memorandum in Support of

Opposer's Motion for Summary Judgment thdemg filed in the above captioned proceeding.

3. | am currently employed by Heaven Hill ddileries, Inc. ("Heaven Hill") as
Senior Brand Manager for HPN®@Q liqueur, Christian Brotherbrandy, and other alcoholic
beverages like cognac and rum. | have beemployed by Heaven Hill in this or a similar

capacity since joining Heaven Hill on June 30, 2003.

4, In this capacity, | haveersonal knowledge of thmarketing expenditures in
support of the HPNOTIQ brand; the sales figu@sHPNOTIQ liqueur; the relative position of

HPNOTIQ liqueur vis-a-vis other liceurs in the ligueur marketglke; the marketplace, including



sales outlets and channels d§tribution, for liqueurs and othalcoholic beverages; and the

trademark registrations held by Heaven Hill for its HPNOTIQ trademark.

5. Since acquiring HPNOTIQ liqueur iB003, Heaven Hill has grown the brand
from a volume of 85,000 nine-liter cases peyary with an approximate retail value of
$24,489,000 at the suggested retaitg@rof $24.99 to a volume &00,000 nine-liter cases in
2005 with an approximate retail value %i79,928,000—an increase of 605%. These volumes
are documented in the attachedl¢éafrom the 2006 edition of thAdams Liquor Handbook
attached hereto as Exhibitahd referred to hereinafter Aslams Based on my experience in
and knowledge of the alcoholic beverage industrg, pablication is widely viewed as the most
reliable and accurate source for volume informaéind is used by all of the major players in the

industry.

6. Not only has Heaven Hill's HPNOTIQ liqueur experienced tremendous growth,
Heaven Hill's sales of HPNOTIQ liqueur accountrmre than 19% of the overall growth of the
Cordial and Liqueur market segmenorr 17,654,000 nine-liter cases in 2001 to 20,725,000

nine-liter cases in 20055eeEx. 1.

7. HPNOTIQ liqueur was the seventh laesgbrand of cordial or liqueur brand in
the United States in eaaf 2003, 2004, and 2005, surpassing Hales of other well-known
brands such as Grand Marni@yintreau, Chambord, and MidorSeeEx. 1. In fact, Heaven

Hill's HPNOTIQ liqueur is the number one frtiased liqueur sold in the United States.

8. The success of Heaven Hill's HPNOTIQ ligudnas also been recognized by the
numerous industry awards Heaven Hill hasereed since acquiring the HPNOTIQ brand in

2003, including HPNOTIQ liqueur by named a "Hot Brand" b\MIPACT in 2004 and 2006,



receiving theAdams Growth BrandRising Star" award in 2003 and 2004, and being named one

of Drinks International's'Dl Dozen" in 2003.See Ex. 2.

9. Further demonstrating the fame of HeaHill's HPNOTIQ liqueur, unsolicited
articles about the popularity, success, and Wtgaof Heaven Hill's HPNOTIQ liqueur have
appeared in numerous publicationsluding such diverspublications as’he Dallas Morning
News Gotham PenthousgPeople Star, CosmopolitanInStyle,and Wine Enthusiast Cover
shots and excerpts from these @Eges and others appear i timarketing material attached
hereto as Exhibit 3. In the first ten monibis2004, references to or images of HPNOTIQ
liqueur appeared in more than 240 articleprinted publications or owebsites of newspapers
from Florida to Alaska, indiigy publications, CBS Marketveh, and magazines including
national publications such &ride’s Magazine. A complete set of these articles is attached

hereto as Exhibit 4.

10.  Several of the articles referred to abawdlect both Heaven Hill’s efforts to build
the strength of the HPNOTIQ brand of liquetlwough word-of-mouth advertising and its
success in doing so. For example, the artiattmched hereto as Exhibit 5, document Heaven
Hill's 2004 music marketing partnership with INgives, a digital music label, to establish a
connection between HPNOTIQ liqueur and theiogtedge musical culture. And the October
2004 article fromMarket Watch attached hereto as Exhibit 6tesi to Heaven Hill's success in
utilizing a grassroots advertising campaigrestablish the HPNOTI®rand liqueur—noting in

particular the use of club DJs to frequemtigntion HPNOTIQ in clubs as they spin music.

11.  Further demonstrating the fame of HeavHill's HPNOTIQ liqueur are the 27

songs which feature unsolicited oral referencedRPNOTIQ liqueur in tkir lyrics. Unsolicited



oral and visual references HPNOTIQ liqueur have also appedrin 13 music videos, although
in many of these videos the reference is aral the word HPNOTIQ never appears visually.

Exhibit 7 contains a paal list of these songs and music videos.

12. Such success and fame have not carheaply or easily. Since acquiring
HPNOTIQ liqueur in 2003, Heaven Hill hasesp over $15 million dollars on marketing
HPNOTIQ liqueur. This figure eludes, but is not limited t@xpenditures on traditional print
advertising; product placements in theatricalviee and television slws including Desperate
Housewives, Grey's Anatomy, and CSI Miamglebrity seeding; #h HPNOTIQ Ambassador

program; and "Shout Outs" in nightclubs.

13. Since May 2004, Heaven Hill has utilizean extensive,traditional print
advertising campaign to promote its HPNOTIQuieur. A complete listing of the advertising
schedules from May 2004 through April 2007 is ateathereto as Exhibit 8. As indicated in
these schedules, advertisements for HPNOTiqueur have appeared in 37 different
publications, includingsQ, InStyle, Rolling Stonend U.S. Weekly From May 2006 through
May 2007 alone, print advertising resulted inrethan 150 million impressions, which is the
number of times an advertisements is vieweddlfferent people. Hean Hill's advertising

schedule for May 2007 through April 2008 generated 225 million additional impressions. Ex. 9.

14. Both the Ambassador program and "Shddwuits" are grassroots marketing
activities that take place primarily in nightclulmssorder to create a word-of-mouth buzz about

HPNOTIQ liqueur.

15. The Ambassador program utilizes a number of independent contractors

("Ambassadors") located in citiésroughout the United State.hese Ambassadors engage in



on-premise marketing at nightclubs and othemunes where HPNOTIQ liqueur can be purchased
by the drink. This on-premise marketingclides activities suclas orally announcing

HPNOTIQ drink specials, handing out samptéHPNOTIQ to club patrons, and handing out
promotional materials including T-shirts, towelsnd hats. In cities that do not have an

Ambassador, independent promotesaduct similar activities.

16.  "Shout Outs" refer to oraharketing of the HPNOTIQ brand by a DJ in a club
that serves HPNOTIQ by the drink. A Heawudill sales person, Ambassador, or independent
promoter compensates the DJ to mention HPNOdrly while the DJ is spinning music in the
club. These “Should Outs” are meant to amage sales and oral name recognition of

HPNOTIQ liqueur.

17. Celebrity seeding is another form aharketing frequently utilized in the
marketing of HPNOTIQ liqueur. Celebrity seedirgders to marketing activities meant to get a
product in front of a celebrity. The idea is tocearage a celebrity toytrthe product, like it,
endorse it and recommend it to friends and rotedebrities. With regard to HPNOTIQ liqueur,
these activities have included buying a bottle HPINDIIqueur for a celebrity while dining at a
restaurant, sending a gift basketthe celebrity with a bo#l of HPNOTIQ liqueur, serving
samples of HPNOTIQ liqueur at celebrity etgnparticipating in cebrity gift lounges,
sponsoring a film festival or aawds ceremony like the SundancdkrH-estival or the Grammy’s,
and making it available to celebrities at festivatgl parties. Exampled festivals and parties
where HPNOTIQ ligueur has been made awd@anclude: the 33rd\nnual American Music
Awards; Jessica Simpson’s 25th Birthday Pathe Make-A-Wish Foundation Gala; and the
Motown Remixed Album Release Party. SeghiBit 11 for additional events at which

HPNOTIQ was made available celebrities and others.



18. HPNOTIQ ligueur is sold bthe bottle nationwide in nie than five thousand off-
premise outlets, i.e. locations where the beyereannot be consumed on the premises of the
establishment selling it. These off-premisdlets include grocery stores, convenience stores,
and liquor stores. In many of these outldtsities of HPNOTIQ liqueur and other alcoholic
beverages are kept behind the ceuntequiring the customer to made oral requedb the sales

clerk for a specific brand.

19. HPNOTIQ is also availabl nationwide by the drink imore than a thousand on-
premise outlets such as bars, nightclubs, astdueants, including the00 national accounts that
have multiple units in different locations suchTa&.l. Fridays, and Applebee's that are listed in

Exhibit 10.

20. In venues that sell HPNOTI{@ueur and other alcoholiseverages by the drink,
customers almost exclusively order the alcahdleverage of their choice by making an oral

request for the beveragedawvaiter or bartender.

21. HPNOTIQ liquor is available inff-premise retail outlets a variety of packages,
with some costing as little as $2.99. WhereNGH IQ is available by the drink in on-premise

establishments, the cost of a sagkink can be as little as $4.00.

22.  As a marketing professional, | beliettee oral similarity of the HYPNOTIZER
mark to Heaven Hill's registered HPNOTIQ nkaould lead to confusion. HPNOTIQ is a
coined term that, while intended to be pronoundgg-not-ik," is frequently pronounced in a

variety of ways, including bumot limited to "hip-no-teek.” HYPNOTIZER similarly begins



with the “hip” sound closely followed by the “no” sound. Both the first and second syllable of
each mark is, therefore, phonetically similar for a product that is routinely ordered orally in noisy
public settings. Furthermore, the Applicant is attempting to register his HYPNOTIZER miark for

the same good—liqueur—that Heaven Hill's HPNOTIQ mark is registered for,

23, Given the legal restrictions on the sale of alcoholic beverages, the liqueur that
Applicant intends to sell under the proposed HYPNQTIZER mark will necessarily move through
the same wholesale and retail sales and distribution channels as Heaven Hill's HPNOTIQ

liqueur.

24.  The HPNOTIQ mark does not describe the liqueur or other products sold under

the mark,

Further, Affiant sayeth naught.

ﬂﬁ/ (treer

Justi
COMMONWEALTH QF KENTUCKY )
) RS
COUNTY OF JEFFERS50ON ) \;‘“

The fo i@ gomg matmment was subseribed, sworn to and acknowledged before me this &\
day of , 2008, by Justin Ames,

My commission expires: kDN\ {D\b r&(ﬂq
T\ oo\ \(g\\v\gm

NOTARY PU@C hY)

20306495,1
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o

THE MARKETS FOR DISTILLED SPIRITS

Leading Brands of Cordials & Liqueurs, 2000-2005
(Thousands 9-Liter Cases)

CorDIALS & LIQUEURS

04/05
Brand Origin Supplier 2000 2001 2002 2003 2004 2005 %Chg
DeKuyper USA Beam Global Wine & Spirits 2,563 2,563 2,590 2,735 2,810 2,779 -11%
Southern Comfort USA Brown-Forman Beverages 1,252 1,269 1,304 1,322 1,389 1,448 4.2%
Hiram Walker Cordials USA Pernod Ricard USA 1,070 1,040 1,030 1,050 1,060 1,015 4.2%
E &) Cask & Cream USA E & j Gallo Winery 520 510 515 505 495 492 0.6%
Bols Cordials USA William Grant & Sons 420 430 440 460 460 465 1.1%
Arrow Cordials USA Luxco 400 390 390 390 395 375 -5.1%
Mr. Boston Cordials USA Constellation Brands 279 302 278 296 314 341 8.6%
Jacquin Cordials USA Charles Jacquin et Cie 310 305 305 305 320 310 -30%
teroux USA Beam Global Wine & Spirits 334 324 315 315 310 308 -0.6%
Allen’s Cordials USA MS Watker Inc 145 160 165 177 190 201 5.8%
Phillips Cordials USA Phillips Distilling 230 220 200 190 190 190 0.0%
DuBouchetr Cordial USA Heaven Hill Distilleries 170 175 170 165 170 170 0.0%
Mohawk Cordial USA Boisset America 155 155 156 158 160 162 1.3%
Amaretto di Amore USA Constellation Brands 86 86 108 124 138 148 7.2%
Starbucks USA Beam Global Wine & Spirits -- -- -- -- 2 135 ++
Montezuma Blue USA Constellation Brands 59 123 140 143 139 132 -4.8%
Gaetano Cordials USA Shaw-Ross Int'l Importers 100 1o 124 130 132 129 -2.3%
Montezuma Triple Sec USA Constellation Brands 100 96 H2 3 123 126 24%
Paramount Cordials USA Paramount 110 110 110 105 100 HS 15.0%
99 Schnapps USA Constellation Brands n/a 48 73 85 105 109 3.8%
Godiva USA Diageo 60 65 70 76 84 92 9.5%
Potter’s Cordials USA Frank-Lin Distillers 80 70 70 70 67 67 -0.3%
Ryan's Original Cream USA White Rock Distilleries 35 37 45 52 53 54 1.9%
Sabroso Coffee USA Constellation Brands 60 60 60 56 55 53 -3.6%
Total Leading Brands 8,538 8,648 8,770 9,022 9,26l 9.416 1.7%
Others 856 827 725 738 741 760 2.6%
Total Domestic Cordials 9,394 9,475 9,495 9,760 10,002 10,176 1.7%
Jagermeister Germany  Sidney Frank Importing 600 700 900 1,300 1,800 2,300 27.8%
Baileys ireland Diageo 974 1,031 1,084 1,277 1,276 1,283 0.5%
Kahlua Mexico Pernod Ricard USA 1,400 1,350 1,300 1,250 1,260 1,255 -0.4%
Hpnotiq France Heaven Hill Distilleries -- -- 85 610 630 600 -4.8%
Grand Marnier France Moet Hennessy USA 440 460 474 488 517 547 5.8%
Alize France Kobrand 600 600 600 580 530 485 -8.5%
Carolan’s Irish Cream ireland Skyy Spirits USA 276 305 315 325 345 350 1.4%
Di Saronno lealy Bacardi USA 280 285 285 285 305 320 4.9%
Cointreau France Remy Cointreau USA 162 183 202 225 248 260 48%
Romana Sambuca Black/Caffe italy Diageo 227 231 230 234 236 228 -3.4%
Rumple Minze Germany  Diageo 217 220 223 224 224 228 1.8%
Goldschlager Swizerland Diageo 229 224 226 219 218 218 0.0%
Yukon Jack Canada Diageo 250 230 225 217 212 210 -0.9%
Kamora Mexico Beam Global Wine & Spirits 220 216 210 200 185 I8l 2.2%
Chambord France Brown-Forman Beverages 140 145 145 150 155 164 5.8%
Tequila Rose Liqueur Mexico McCormick Distilling 220 200 177 163 155 164 5.8%
Midori Japan Skyy Spirits USA 133 148 151 150 152 155 2.0%
Frangelico Italy William Grant & Sons 140 145 145 145 145 148 2.1%
Dr. McGillicuddy’s Canada Sazerac 165 180 120 130 130 130 0.0%
Emmet’s Irefand Diageo 152 144 145 135 128 130 1.6%
St. Brendan's ireland Luxco 125 120 130 140 128 120 -6.3%
Tuaca Iraly Brown-Forman Beverages 52 64 75 91 101 1) 13.9%
Aguardiente Cristal Colombia  Shaw-Ross Int'l importers 97 98 100 100 100 95 -5.0%
Drambuie Scotand  Bacardi USA 95 95 95 90 90 87 -3.3%
B & B / Benedictine France Bacardi USA 95 95 95 90 88 83 -5.7%
Black Haus Germany  Diageo 110 13 L 92 87 79 -9.2%
Licor 43 Spain William Grant & Sons 40 40 42 48 50 50 0.0%
Remy Red France Remy Cointreau USA 125 125 1o 110 71 45 -36.6%
Total Leading Brands 7,564 7,747 8,000 9,068 9,566 10,030 4.9%
Others 488 432 534 490 496 519 4.6%
Total Imported Liqueurs 8,052 8,179 8,534 9,558 10,062 10,549 4.8%
Total Leading Brands 16,102 16,395 16,770 18,090 18,827 19,446 3.3%
Others 1,344 1,259 1,260 1,228 1,237 1,279 3.4%
Total Cordials & Liqueurs 17,446 17,654 18,030 19,318 20,064 3.3%

(++) Greater than 100%.

n/a Not Available.

20,725
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99 Restaurants

American Café

Anton's Airfood

Applebee's

Austin Grill

Bahama Breeze

BD's Mongolian BBQ

Benihana's

OOIND|OAWN =

Bennigan's

10

Bertucci's

11

Bonefish

12

Bravo!

13

Buca di Beppo

14

Bugaboo Gril!

15

California Pizza Kitchen

16

Cameron Mitchell

17

Capital Grille

18

Carraba's

19

Champp's

20

Chart House

21

Cheddar's

22

Cheesecake Factory

23

Chesapeake Foods

24

Chevy's

25

Chili's

26

China Grill

27

Copeland's

28

Damon's

29

Dave and Buster's

30

Doherty Group

31

Elephant Bar

32

ESPN Zone

33

Flat Top Grill

34

Fleming's

35

Fox and Hound

36

Garfield's

37

Gordon Biersch

38

Grindstone Charley's

39

Hacienda

40

Hard Rock Café

41

HMS Host

42

Houlihan's

43

House of Blues

44

Houston's

45

Howl at the Moon

46

Hyatt Corporation

47

interContinental Hotels

48

Interstate Hotels

49

Jillian's

50

Joe's Crab Shack

51

La Paz




52

Landry's Seafood

53

Legal Seafood

54

Levy Restaurants

55

Loews Hotels

56

Logan's Roadhouse

57

Lone Star Steakhouse

58

Longhorn Steakhouse

59

Macaroni Grill

60

Maggiano's Little ltaly

61

Main Street and Main

62

Marie Callendars

63

Marriott

64

Max and Erma's

65

McCormick and Schmick

66

Morton's

67

O'Charley's

68

Olive Garden

69

Omni Hotels

70

Outback

71

Pargo/Slades

72

PF Chang's

73

Phillips Seafood

74

Quality Dining

75

Rafferty's

76

Rainforest Café

77

Red Hot and Blue

78

Red Lobster

79

Red Robin

80

Ritz-Carlton Hotels

81

RJ Gator's

82

Roadhouse Grill

83

Rock Bottom

84

Roy's

85

Ruby Tuesday

86

Ruth's Chris

87

Shells

88

Spirit Cruises

89

Starwood Hotels

90

Steak and Ale

91

Texas Roadhouse

92

TGIFriday's

93

The Melting Pot

94

The Palm

95

Tia's Tex-Mex

96

Tony Romas

97

Tumbleweed

98

Uno Corporation

99

Wildfire

100

Yardhouse
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IT'S AT ALL
THE BEST PARTIES.




TS AT ALL
/") THE BEST PARTIES.

33rd Annual American Music Awards
InStyle Aspen CelebriTy_Downhi!l
Jessica Smpson’s 25th Bithday Party

esperate Housewives “Bdck o School”
Party Hosted by People Magazine

“Make a-Discovery” Oscar-Retfreat
Enterfainment Televisign’s Summer Splash -~

Reebok & ESPN Celebrate 20 Years of
fhe'Reebok Pump

14th Annual Music Video Production Awards

£ o ,J - : , Comedy Central’s "Drawn Together 2:

Hawdii” Premiere Party
Skafing with Celebrities Premiere Party af IVAR
4th Annual WeSparkle Variety Hour Affer Party

Silver Rose Awards & Auction benefiting
the Jenesse Center

2nd Annual Halloween Benefit for the 18th
Street Aris Center

Elle Décor & Grace Home Furnishings
"Go Glamour! Celebration”

Heritage Collection by Keds Fall Launch
United Talent Agency Foundation Event
E! Young Hollywood Party

Rize Premiere After Party

Lords of Dogtown Premiere After Party
26th Annual LACE Art Auction

The Laurence School Annual Fundraiser
Reebok/Sportie LA Event

Create: Fixate Art Exhibit

Night of 100 Stars

Buena Vista Upfronts Party

Make-A-Wish Foundation Wish Night Gala

Yari Film Group American Film Market
Cocktail Party

P e T .




o yNaE Gavig

ren fpirie Jnﬂc

e

T

Pre-MTV Movie Awards Style Lounge
LOST: Season 1 DVD Launch Party
STAR Grammy Style Lounge

Blender Magczine’s Rock and Roll Issue Party
Jamie-Lynn DiScala’s 24th Birthday Party
Dreamworks” Annuat Charity Golf Classic

Siver Spoon 2nd Annual Hollywood
Dog & Baby Buffet

Michael Black Modern Vintage Fashion Show
Anastasiar Pre-Oscar Refreat

*The Daddy Box” Fundraiser

Complex Fusicology Event

The Hollywood Reporter’s 34th Annual
Key Art Awards

Motown Remixed Aloum Pre-Release Party
Enfertainment Weekly’s "Must List” Edition Party
Berman/Tumner At Gallery Opening
Emerging Female Film-makers Fundraiser
Pasadena Museum of Art Exhibit Opening
Red Carpet Boutique Benefiting the

ESarn

Step Up Women's Network k ?
" ScopeHamptons Art Fair gr—
Karen Lynne Gallery, Beverly Hills
SEBA Opening

Puma Fashion Show/Interview
Magazine Event

Undiscovered premiere
Gotham Labor Day party
Diddy St. Tropez party

IT'S HPNOTIQ

hpnotig.com

R
Pius more events fo come, every week! ; Stay Focused. Drink Responsibly. HENOTIQ®.
Wingard Imports LTD., Bardstown. KY 17% Alc./Val.

© 2005 HP10206E T

Photography courfesy of Wirelmage
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What else can you say about a
brand that outsells Grand Marnier®
Cointreau® Chambord®

and Midori®?

What else can you say about the

brand responsible for 40% of the
case sales gain for the entire

Cordial and Liqueur category?*

What else can you say about
this award-winning brand?

* Based on 2006 Adams Report



The @W@fds; accolades
and sales are pouring in
so fast, it's HPNOTIQ.

2004 Nomed mgmﬁcon? ne\)v .producf
because of the brand’s outstanding
performance in its launch year.

Sy

2006: Named a "Hot Brand" again.
Recognized as an established brand with
at least 15% sates growth from 2004-2005.

 hgoms Growlh Brand L
. Rising Star Award identifies the fastest
- growing brands of the year. HPNOTIQ

- wins two years running.

mEoOZH

Drinks Intermalional
e The most read and respected

spirits frade publication in
Europe and Asia i
» Selected as one of the most e
dynamic, successful brands in the world
PresenTed bv LICIUOF Control Board of Ontario, £ _@z“j
the single largest purchaser of wine and spirits f

in the world. f , .

¢ Best new distilled spirits product launch I
e Attained first year’s target sales in only 3 months £
despife a very limited, late launch

eled: C
HPNOTIQ's advertising hos been a {N \E
consistent award winner recognized by: ’~
e Beverage Dynamics—Best Ad Campaign
e Creativity Annual-Two years in a row

¢ Infernational Communicator Award

e US Ad Review

e Regional and local awards including

ADDY Best of Show

E
4
£
[—

“HPNOTIQ® has
hit the spirits
industry like a

bolf og’r of the blue.” !TSS HPNOTI@(@ E

Advertising Age . 0
hpnotig.com

re———

s

HP10206A

St Faet ikad DNiink Rasnonsibily HPNOTIQ® Winaord Imnorts | TD. Bardstown. KY 17% Ale./Vol. @ 2006
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Turning now to Q, G&J's 45% abv top notch, five-
times-distilled gin. It's a brand which has come a long
way since its original launch in *98 in the US and
Canada. Much the same as with Grey Goose it was
created as [ront-runner in the super-premium US gin
category, where unlike vodka, there had been very
little development. G&J believed thal there was “a
definite opportunity”.

“Added to this the renewed inlerest in classic cock-
tails, especially Martinis, meant that we created a
product that would deliver on flavour both as a
Martini and as a long drink,” said the company’s Pip
Fitzherbert. While the early success was achieved in
North America, more recently Q has been doing
well in Japan, the Middle East. Mexico and
Caribbean cruise liners. Now Australia and New
Zealand are coming on stream.

“This success is allowing us Lo be selective as
to where the brand needs to be seen and which
markets it needs to be in.” Fitzherbert told
Drinks international. The UK is a case in point.
“Inilially the brand will only be available in
the UK through quality on-trade outlets
such as selected prestige style bars in the
West End of London and four- and five-
star hotels across the country, including
the renowned De Vere chain. However,
there are plans to extend distribution o
the off-trade, with an emphasis on
selected wholesalers and a distribution
deal with a key. premium retailer,”
said Fitzherbert. Wherever Q is it will
be positioned as an aspirational, top
quality brand targeted very much al
discerning ABC! gin connoisseurs.

In a drive to give the brand a clear
identity, along with a more contempo-
rary look, and to ram home the quali-
ty of the gin as well as its heritage, Q
had a makeover this year. This has
been “extremely well received”.

Al the same time the name was
shortened from Dareshury’s Quintessential Warrington Dry
Gin to “The Quintessential Warrington Dry Gin™.

“It appeared that consumers did not really know what to
call the brand - Daresburys, Daresbury's Q, or just Q. This is
having a significant effect in the market and we have now
established a brand call mentality - *Q) and T please’,” said
Fitzherberl.

Trade advertising has also been developed for Q under
the banner, “Adding ‘Q'-Dosh to Kudos”. The initial aim of
the advertising is to generate confidence in the brand while
at the same time underlining the profit potential. All of
which is more than enough reason for Q to make the DI
Dozen - by the way its taste alone would have guaranteed
its place.

Hpnotiq does the business :
As an‘intrigiting cross between vodka and Cognac it's diffi-
cult to know where to place Hpnotiq, but it's a brand, han-
dled by Heaven Hill Distillers and it takes its place in the DI
Dozen. Its heartland to date is the US and it has got-offto a
meteoric start - in justa year the brand is on course to join
the million-case league in what may well be record time.
“We’ve been in this business a long time, and ie're just sitting
here, arching our eyebrows about whal’s happened with this
brand,” said Heaven Hill Distillers’ Larry Kass.

brand review

0 hed on, the bra.nd is a mix of sup' “pre
ka,. Cognac, and 2 blend of fruit juices,
restilting in a 17% abv, naturally blue coloured efid
product It was acqmred fram New York-based
Global Perspecnves who had en_,oyed gredl success
i the New York metropohtan area; and had attract-
ed the interest of a nimber of majors. Accordmg to

Kass: “They wanted someone to come in and look

after their baby. It was all set up for us, all wé had

to do was-go and turn on thé tap in terms of
national distribution.”

Hpnotiq has a roughly 35/65 on/off-trade split,
in line with other US super-premiums such as
Grey Goose, and retails at around $24.99 for a

750ml bottle.

Consumer perception of the brand is more
of a flavoured vodka than a Cognac, though
to be aligned with either is no bad thing at

present in the US, as both sectors are enjoy-
ing boom times.

Initial success was in the ‘Urban’ market,
which in the US in recent years has tended
to mean African-American. However,

Hpnotig's success is now crossing all
boundaries, it has become a favourite of
figures such as Dale De Groff and Paul

Pacult. It has sponsored the Country

Music Awards as well as hip-hop events.

“We're as much in the Rdinbow Room

in-Manhattan as the Rumba Room in

the Bronx,” said Kass. “This is no fad,
it's got real staying power.” -~
Beyond the US, Heaven Hill has

eyeing various European markets, par-
ticularly Germiany, Trepotting - widé-
spread . awareriéss - and -eXciteinent
surrounding the branid before it even
arrives. The London and Wider UK on-trade are also on the
agenda, asis a wider rollout in Sotith America.

Baltika gets up and goes

In a year which has seen fairly limited movement among the
top world beer brands, Baitika has edged out Stella Artois to
become the beer representative in this year’s DI Dozen . A
couple of major achievements stand out. Firstly, Baltika has
now established ilself as Europe’s number two best selling

Drinks International January 2004

: ,,mtmdu;;ed_ﬂpmuq“to_‘hpankmd;_xsﬂ

Hpnotiq is the latest sensation
in the Heaven Hill Distilleries
camp. A vodka and Cognac mix
it has forged ahead Stateside
and export expectiations are
running high

HP17804
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Wine Global Spirit Trends 2006
Browse a huge selection now. Find exactly Data on 49 countries/12 categories. Brand,
what you want today. market and country analysis.

GROWTH BRANDS - Continued

RISING STARS

The Rising Star category includes relatively new brands (on the market four years or BGROWTHE
less) that can sometimes point toward several of the latest trends in the marketplace. )
For example, once again this year there are several vodkas (eight) and flavored
spirits among the 14 brands included in the category. And 12 of the 14 Rising Stars
appeared in this category last year.

Seagram's Vodka (Pernod Ricard USA) has had a notable initial success. The .
launching of a companion vodka to the renowned Seagram's Gin hit a healthy HNBRANDSH
460,000 cases in its first year on the market and followed that up in 2004 with a

38.9% increase, to 639,000 cases. Hpnotiq (Heaven Hill Distilleries) is another remarkable success story.
The liqueur —~ a blend of cognac, vodka and tropical fruit juices -- took off in 2003 with sales of 610,000
cases, and while growth has slowed, the brand still hit sales of 630,000 cases last year. Bacardi Party Drinks
(Bacardi USA) joined the pre-mixed cocktail market with a bang, hitting sales of 425,000 in 2003, and last
year gained a hefty 45.9% to 620,000 9-liter cases. A Rising Star the last two years, Three Olives Vodka
{White Rock Distilleries) doubled its sales in 2004 to 350,000 cases, with some of the gain attributable to
successful flavor line extensions. Tarantula Azul (McCormick Distilling), the ready-to-drink Margarita, had a
stellar year, nearly tripling its sales in 2004 to 261,000 cases. UV Vodka (Phillips Distilling), which features
several flavors, gained an impressive 78.3% in 2004 to 214,000 cases. The superpremium vodka Level
(Absolut Spirits Co.), a first time Rising Star, notched sales of 100,000 cases in 2004, its first full year on the
market. Yet another vodka, McCormick Flavored Vodka (McCormick Distilling), grew to 62,000 cases last
year, while Dewar's 12 (Bacardi USA), the higher-end version of Dewar's White Label Scotch, reached sales
of 61,000 cases. The superpremium French imported vodka Ciroc (Diageo) gained 37.5% in 2004 to 55,000
cases, while another vodka, Polar lce (McCormick Distilling), rose 43.2% in 2004 to 53,000 cases. Pearl
Vodka (David Sherman) grew by 30.0% to 562,000 cases, while Forty Creek Canadian Whisky (Shaw-Ross
International Importers) registered sales of 42,000 cases. Finally, Corazon Tequila (Sidney Frank Importing),
a new Rising Star, notched sales of 28,000 cases in 2004.

Brands less than five full years of age that have exhibited substantial growth over the past few years.

DISTILLED SPIRITS (thousands of 9-liter cases)

'03/'04
Brand Supplier 2001 || 2002 {| 2003 || 2004p %
Chg
Seagram's Vodka Pernod Ricard USA - - 460 (639 38.9%
Hpnotiq Heaven Hill Distileries |- ||85 [[610 [l630 || 3.3%
Bacardi Party Bacardi USA - |- Jlazs |l620 [ 45.9%
Three Olives White Rock Distilleries |27 ||85 [[175 {[3s0 |  ++
| Tarantula Azul McCormick Distilling " - 11 95 261 I ++
UV Vodka Phillips Distilling 15 lles |[120 |[214 | 78.3%
Level | Absolut Spirits - - - 100 -

[ { f

http://www.adamsbevgroup.com/cheers/2005/0503 chrs/0503gb3.asp 5/16/2007
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McCormick Vodka - Flavored | McCormick Distiling |8 |37 41 |62 | 51.2%
Dewar's 12 Yr Old Bacardi USA 31 [lss |50 |61 |[220%
Ciroc Diageo - |- a0 |[s5s [ 37.5%]|
‘ Polar Ice McCormick Distilling 10 21 37 53 43.2%
Pearl Vodka | David Sherman 11 |26 40 52 30.0%
‘ Forty Creek Shaw-Ross Int'l Importers ” - 2 40 42 ” 5.0%
Corazon ‘ Sidney Frank Importing ”-— 8 20 28 40.0% ,

(p) Preliminary ++Greater than 100%

Wine Rising Stars number 22 this year compared to 16 last year. Most of these wines retail for under $10,
while a handful may sell for between $12 and $15. Half of them are imported wines, beginning with the
Australian Yellow Tail (W.J. Deutsch & Sons), which in a few short years has overwhelmed the competition,
becoming the top-selling imported wine in the U.S. The brand gained more than 2 million cases again last
year for a total of 6.5 million, representing a 51.2% increase. Indeed, Yellow Tail's success has apparently
spawned a following of flavorful value-priced wines adorned with cute, colorful labels. Other Australian wines
include Black Swan (E&J Gallo), which gained 20.0% to 1.2 million cases; Little Penguin (Southcorp), which
scored 372,000 cases its first year on the market; Jindalee (Frederick Wildman), which reached 150,000
cases last year; McWilliams (E&J Gallo), which hit 140,000 cases in its third year on the market; and
Jackaroo (Click Wine Group), which notched 60,000 cases in 2004. Also from that part of the world, the New
Zealand wine Nobilo (Pacific Wine Partners) registered a 61.8% increase (123,000 cases). And from South
Africa, Fairview/Spice Route wines (Vineyard Brands) moved up to 73,000 cases.

Brands less than five full years of age that have exhibited substantial growth over the past few years.

WINES (thousands of 9-liter cases)

'03/'04
Brand Supplier 2001 || 2002 || 2003 (| 2004p %
Chg
| Yellow Tail [ W.J. Deutsch & Sons || 225 |[1,200][4,300][ 6,500 || 51.2% |
| Bella Sera E & J Gallo Winery || 550 |/1,300]( 1,400]| 1,650 || 17.9% |
| Black Swan E & J Gallo Winery | -~ | 25 ][1.000]| 1,200 | 20.0% |
BV Century Cellars ” Diageo Chateau & Estates " - | - - 390 -- |
Little Penguin | Southcorp Wines USA ” -- | - - 372 ‘ J
Black Box gg(r:]i;"ltc:al\ll;/itpoenPartners/ - - 4 216 ++
Papio Robert Mondavi Winery " - | - 32 194 ++
Stimson Estate Cellers || Ste. Michelle Wine Estates | - 39 100 172 |[72.0%
Frei Brothers E & J Gallo Winery | 40 110 || 115 || 150 | 30.4%
Jindalee Frederick Wildman — || - | 6o | 150 || ++
[Mcwilliams E & J Gallo Winery ~ |l 35 || 100 || 140 [ 40.0%
Red Bicyclette || E & J Gallo Winery L= == 140 | BN
Mild Horse ” Peak Wines International IL - || - 28 133 ++ I
IOne.6/One.9 || Brown-Forman Beverages | - - - | 130 ” -
|Red Diamond ” Ste. Michelle Wine Estates || -- -- “ 26 129 ”L
Nobilo pacific vine Partners/ 35 || 51 || 76 || 123 ||e1.8%
| Osborne Solaz " W.J. Deutsch & Sons “_7_ 20 26 ” 84 ++ |
| Fairview/Spice Route ” Vineyard Brands " 11 30 " 56 ” 73 |[ 30.4% |

http://www.adamsbevgroup.com/cheers/2005/0503 _chrs/0503gb3.asp 5/16/2007



Adams Market Research Alcohol Beverage Industry Page 3 of 3

MacMurry Ranch || E & J Gallo Winery - || 8 || 35 | 65 |[85.7%]
Jackaroo Click Wine Group BNEENEE
Aquinas Don Sebastiani & Sons - - 8 55 ++
Fusee Don Sebastiani & Sons -- 6 17 50 ++

(p) Preliminary  ++Greater than 100%

Nine California wines are designated as Rising Stars: BV Century Cellars (Diageo Chateau & Estates) sold
just under 400,000 cases in its first year on the market; the varietal bag-in-box wines Black Box (Pacific Wine
Partners) also had an impressive 2004, with sales of 216,000 cases; Papio (Robert Mondavi), with bongo-
thumping and horn-blowing monkeys on the label, hit 194,000 cases; Frei Brothers (E&J Gallo) reached
150,000 cases, while Wild Horse (Peak Wines) reached 133,000 cases; the low-carb wines One.6 and
One.9 (Brown-Forman) registered 130,000 cases in its introductory year, while MacMurray Ranch (E&J
Gallo) notched 65,000 cases. Two wines from Don Sebastiani & Sons, Aquinas and Fusee, also had
noteworthy sales in 2004.

Two Rising Stars are produced by Washington's Ste. Michelle Wine Estates: Stimson Estate Cellars, which
grew 72.0% to 172,000 cases, and Red Diamond, which totaled 129,000 cases.

Other Rising Stars include Bella Sera Italian Table Wine (E&J Gallo), which grew another 250,000 cases last
year.to 1.65 million; Red Bicyclette, a French import from Gallo, which sold 140,000 cases in its first year on
the market; and Osborne Solaz (W.J. Deutsch & Sons), which notched 84,000 cases.

Fast Track | Rising Stars | Established Growth Brands | Comeback Brands

http://www.adamsbevgroup.com/cheers/2005/0503_chrs/0503gb3.asp 5/16/2007
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!Warehouse Liquor Sho
ull service alcohol shop, wine tasting, Browse a huge selection now. Find exactly
ourmet coffee, & more what you want today.

AMERICA'S GROWTH BRANDS - continued
RISING STARS

The Rising Star category includes relatively new brands (on the market four years or less) that can
sometimes point toward several of the latest trends in the marketplace. For example, once again
this year there are several vodkas and flavored spirits included in this category. Interestingly, there
are 17 brands identified as distilled spirits Rising Stars this year versus only 8 brands last year,
suggesting that more new brand activity is being supported in the marketplace.

Hpnotig (Heaven Hill Distilleries) is one of the great success stories of recent years. The liqueur —
a blend of cognac, vodka and tropical fruit juices — has been the inspiration for several new
cocktails, and its 2003 sales of 610,000 cases attest to its explosion onto the market. Seagram's Vodka (Pernod Ricard
USA) has also made a mark. The re-launching of a companion vodka to the renowned Seagram's Gin hit a healthy 460,000
cases in its first year. Bacardi Party Drinks (Bacardi USA) joined the crowded pre-mixed cocktail market with a bang, hitting
sales of 425,000 cases last year. A Rising Star last year, Three Olives (White Rock Distilleries) more than doubled its sales
in 2003 to 175,000 cases. Montezuma Blue tequila (Barton Brands) continued its early growth to 145,000 cases, while UV
Flavored Vodka (Phillips Distilling) notched sales of 120,000 cases in 2003. Tarantula Azut (McCormick Distilling), the
ready-to-drink Margarita, exploded to 95,000 cases in its first full year on the market. Whaler's Rum (Heaven Hill Distilleries)
posted steady growth to 85,000 cases. Ketel One Citroen (Nolet Spirits USA), the flavored line extension to the Fast Track
Brand, Ketel One vodka, posted a respectable 81,000 cases in 2003, while Dewar's 12 (Bacardi USA), the higher-end
version of Dewar's White Label Scotch, reached sales of 50,000 cases. Kuya (Allied Domecq Spirits USA), dubbed a fusion
rum by the company, also notched 50,000 cases its first year on the market. Pearl Vodka (Pearl Spirits) grew by 45.2% to
45,000 cases, while McCormick Flavored Vodka (McCormick Distilling) grew to 41,000 cases. Forty Creek (Shaw-Ross
International Importers), one of the few new Canadian whiskies introduced to the market in the past few years, posted an
impressive 40,000 cases in 2003, as did Ciroc (Schieffelin & Somerset), yet another high-end vodka that debuted in the U.S.
last year. Speaking of vodkas, Polar Ice Vodka (McCormick Distilling) rose 76.2% in 2003 to 37,000 cases, and finally Turi
vodka (Bacardi USA), from Estonia, rolled out to the tune of 25,000 cases.

DISTILLED SPIRITS

Brands less than five full years of age that have exhibited
substantial growth over the past few years.

{thousands of 9-liter cases)

. '02/'03 %

Brand Supplier 2000( 2001|2002 Chg
2003p

Hpnotiq Heaven Hill Distilleries -- - 85 6104 ++
Seagram's Vodka Pernod Ricard USA - - -- 460 -~
Bacardi Party Bacardi USA -- -- -- 425 -
Three Olives White Rock Distilleries 25 27 85 175 ++
Montezuma Blue Barton Brands 59| 123} 140 145 3.6%
UV Flavored Vodka Phillips Distilling Co. -- -- 65 120((84.6%
Tarantula Azul McCormick Distilling -- -- 11 95{ ++
Whaler's Rum Heaven Hill Distilleries - 25 75 85((13.3%
Ketel One Citroen Nolet Spirits USA 43 50 59 81(37.3%

http://www.adamsbevgroup.com/cheers/2004/0404/0404strs.asp 5/16/2007
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Dewar's 12 Yr Old Bacardi USA -- 31 36 50 38.9%
Kuya Allied Domecq Spirits USA -- -- -- 50 --
Pearl Vodka Pearl Spirits - 11 31 451(45.2%
McCormick Flavored Vodka || McCormick Distilling - 8 37 41110.8%
Forty Creek Shaw-Ross Int'| Importers - -- 2 40 ++
Ciroc Schieffelin & Somerset -- -- -- 40 --
Polar Ice Vodka McCormick Distilling - 10 21 371(76.2%
Turi Bacardi USA -- - 11 25| ++

++ Greater than 100% (p) Preliminary

Wine Rising Stars number 16 this year compared to 13 last year. They represent a range of price points, and feature several
California wines and a variety of imports. An Australian import happens to lead the list: Yellowtail (W.J. Deutsch & Sons),
the wine with the kangaroo on the label, is another fantastic story, having exploded last year to become the top-seliing
imported wine in the U.S. The brand gained 2.8 million cases last year for a total of 4 million. Other Australian wines
included in the Rising Star category include Rothbury (Beringer Blass), which increased sales in 2003 by 33.3%, or 50,000
cases, to 200,000 cases; Stonehaven (Banfi Vintners), which posted sales of 141,000 cases; McWilliams (E&J Gallo), which
hit 100,000 cases in its second year on the market; and Koala Blue (Distillerie Stock USA), which posted sales of 60,000
cases in 2003. Also from that part of the world, the New Zealand wine Nobilo (Pacific Wine Partners) notched 76,000 cases
last year. From South Africa, Fairview/Spice Route wines (Vineyard Brands) registered 56,000 cases.

WINES
Brands less than five full years of age that have
exhibited substantial growth over the past few years.

(thousands of 9-liter cases)

'02/'03
Brand Supplier 2000|2001 || 2002 ([ 2003p

% Chg
Yellowtail W.J. Deutsch & Sons --{| 2251{1,200]| 4,000 ++
Bella Sera E&J Gallo Winery - 550/1,300)| 1,400 7.7%
Stone Cellars Beringer Blass Wine Estates --[ 400 1,100| 1,400]) 27.3%
Redwood Creek E&J Gallo Winery - 271,000 1,100| 10.0%
Black Swan E8J Gallo Winery -- -- 25| 1,000 ++
C\;—ilzlc;r;?;tders Canandaigua Wine - -~ -- 600 --
Smoking Loon Don Sebastiani & Sons 5 35 155 330 ++
Rothbury Beringer Blass Wine Estates 20 25 150 200| 33.3%
Stonehaven Banfi Vintners 100 110( 117 141) 20.5%
Five Rivers Brown-Forman Beverages - 58 107 139| 29.9%
Frei Brothers E&J Gallo Winery - 40 110 115 4.5%
Stimson Estate Cellers || Stimson Lane Vineyards -] - 39 100 ++
McWilliams E8&J Gallo Winery -- -- 35 100 ++
Nobilo Pecific WWine Partners/ ~|l 35| i 7e| so.5%
Koala Blue Distillerie Stock USA -- - 20 60 ++
Fairview/Spice Route | Vineyard Brands - 11 30 56| 86.7%

++ Greater than 100% (p) Preliminary

Bella Sera ltalian Table Wine (E&J Gallo) grew another 100,000 cases last year to 1.4 million. E&J Gallo numbered three
other brands, all from California, among the Rising Stars: Redwood Creek, at a solid 1.1 million cases last year; Black
Swan, which exploded to 1 million cases in its first full year out; and Frei Brothers, which numbered a more modest but

http://www.adamsbevgroup.com/cheers/2004/0404/0404strs.asp 5/16/2007
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respectable 115,000 cases. Other California wines that made the Rising Star list are Stone Cellars (Beringer Blass), which
grew an impressive 27.3% to 1.4 million cases; Arbor Mist Wine Blenders (Canandaigua Wine Co.), which garered sales of
600,000 cases in one year on the market; Smoking Loon (Don Sebastiani & Sons), which more than doubled its sales in
2003 to 330,000 cases; and Five Rivers (Brown-Forman), which reached a respectable 139,000 cases. Finally, Stimson
Estate Cellars (Stimson Lane Vineyards) from Washington State, notched sales of 100,000 cases last year.

Fast Track | Established Growth Brands
Rising Stars | Comeback Brands
M2Media360 © 2002 - 2006 « All right:
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Turning now to Q, G&J’s 45% abv top notch, five-
times-distilled gin. It's a brand which has come a long
way since its original launch in '98 in the US and
Canada. Much the same as with Grey Goose it was
created as [ront-runner in the super-premium US gin
category, where unlike vodka, there had been very
little development. G&J believed that there was “a
definite opportunity”™.

“Added to this the renewed interest in classic cock-
tails, especially Martinis, meant that we created a
product that would deliver on flavour both as a
Martini and as a long drink,” said the company’s Pip
Fitzherbert. While the early success was achieved in
North America, more recently Q has been doing
well in Japan, the Middle East, Mexico and
Caribbean cruise liners. Now Australia and New
Zealand are coming on stream.

“This success is allowing us to be selective as
1o where the brand needs to be seen and which
markets it needs to be in,” Fitzherbert told
Drinks International. The UK is a case in point.
“Initially the brand will only be available in
the UK through quality on-irade outlets
such as selected prestige style bars in the
West End of London and four- and five-
star holels across the country, including
the renowned De Vere chain. However,
there are plans to extend distribution to
the off-trade, with an emphasis on
selected wholesalers and a distribution
deal with a key, premium retailer,”
said Fizherbert. Wherever Q is it will
be positioned as an aspirational, top
quality brand targeted very much at
discerning ABCI gin connoisseurs.

In a drive to give the brand a clear
identity, along with a more contempo-
rary look, and to ram home the quali-
ty of the gin as well as its heritage, Q
had a makeover this year. This has
been “extremely well received”.

At the same time the name was
shortened from Daresbury's Quintessential Warrington Dry
Gin to “The Quintessential Warrington Dry Gin™.

“It appeared that consumers did not really know what to
call the brand - Daresburys, Daresbury's Q, or just Q. This s
having a significant effect in the market and we have now
established a brand call mentality - *Q and T please’,” said
Fitzherbert.

Trade advertising has also been developed for Q under
the banner, “Adding ‘Q’-Dosh to Kudos™. The initial aim of
the advertising is to generate confidence in the brand while
al the same time underlining the profit potential. All of
which is more than enough reason for Q to make the DI
Dozen - by the way ils taste alone would have guaranteed
its place.

Hpnotiq does the business
As an intriguing cross between vodka and Cognac it's diffi-
cult to know where lo place Hpnotig, but it’s a brand, han-
dled by Heaven Hill Distillers and it takes its place in the DI
Dozen. Its heartland to date is the US and it has got off lo a
meteoric starl - in just a year the brand is on course to join
the million-case league in what may well be record time.
“We've been in this business a long time, and we're just sitting
here, arching our eyebrows about what’s happened with this
brand,” said Heaven Hill Distillers’ Larry Kass.

A long established operation not renowned for
unnecessary hyperbole, Heaven Hill has described
Hpnotiq's progress since its national rollout as the
most successful spirits launch in US history.

As touched on, the brand is a mix of super-premi-
um vodka, Cognac, and a blend of fruit juices,
resulting in a 17% abv, naturally blue-coloured end
product. It was acquired [rom New York-based
Global Perspectives who had enjoyed great success
in the'New York metropolitan area, and had attract-

ed the interesl of a number of majors. According Lo

Kass: “They wanted someone to come in and look

after their baby. It was all set up for us, all we had

to do was go and turn on the tap in terms of
national distribution.”

Hpnotiq has a roughly 35/65 on/off-trade split,
in line with other US super-premiums such as

Grey Goose, and retails at around $24.99 fora

750m] botle.

Consumer perception of the brand is more
of a flavoured vodka than a Cognac, though
to be aligned with either is no bad thing at

present in the US, as both sectors are enjoy-
ing boom times.

Initial success was in the ‘Urban’ market,
which in the US in recent years has tended
to mean African-American. However,
Hpnotig’s success is now crossing all
boundaries, it has become a favourite of
figures such as Dale De Groff and Paul

Pacult. It has sponsored the Country

Music Awards as well as hip-hop events.

“We're as much in the Rainbow Room

in Manhatian as the Rumba Room in

the Bronx,” said Kass. “This is no fad,
it's got real staying power.”

Beyond the US, Heaven Hill has
introduced Hpnotig to Japan, and is
eyeing various European markets, par-
ticularly Germany, reporting wide-
spread awareness and excitement
surrounding the brand before it even

arrives. The London and wider UK on-trade are also on the
agenda, as is a wider rollout in South America.

Baltika gets up and goes

In a year which has seen fairly limited movement among the
top world beer brands, Baltika has edged out Stella Artois to
become the beer representative in this year’s DI Dozen . A
couple of major achievements stand out. Firstly, Baltika has
now established itself as Evrope’s number two best selling

Drinks [nternationat lanuary 2004

Hpnotiq Is the latest sensation
In the Heaven Hill Distilierles
camp. A voddy and Gognac mix
It has foryetl ahead Stateside
and export expectations are
running high
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~"Hpnotig; the 'blueitinted combination of

" cognac, vodka and fruit juice, is one of the

fastest growmg brands i in sprrrts hlstory

Hpnotrq quueur the new urban srpprng sensatron is aII thef'
rage at-Koi—one of LA’s hottest pan-asian restaurarits. In fact;

B _Kor can go through over 200 bottles of Hpnotiq in a weekend.

According to Jorge, Koi’'s beverage manager, he attributes

I 'some of the success the restaurant has had with Hpnotiq to one

* of their signature drinks; a sultry tastrng concoction made by

-~ ‘mixing sake with Hpnotrq and serving it in a martrnrglass with -
- . fresh raspberries. Also' a big part.of Hpnotig's success is’ the *
.. dedication the staff has had in developrng the brand to. make it
- unique to Koi. :

Imported from France Hpnotrq, a blue-trnted combrnatron of

; L";_ cognac, vodka and fruit juice got its start as a'status icon of hip-"
. hop culture. Emerging from the East Coast club scene, Hpnotig

has crossed over into mainstream Ameérican mghtlrfe and sales-

._are‘reported to be climbing off the charts,

Embracing. traditional Japanese- méprred cuisine with

_California accents, a décor that takes | its inspiration from far-off

Koi, one of LA's hottest restaurants, is
also Southern Calrfornras top- sellrng
Hpnoth account

' Tod serves up Kor S Hpnotrq signature
+ . cocktail: Hpnotiq mixed with sake and
. serving it in a martini glass with fresh

places such as India and Indonesia, and a design. philosophy

. that adheres to the rigorous tenants of feng shui, Koi blends win-
. ning. style with culinary substance to create a seamless “New .
Asian” experience, Opened in early May 2002, the. inspired cui- -

sine and soul-soothing space have garnered a loyal followmg off_;

HoIIywood s elite, curious travelers and foodies alike.

This place was made for Hpnotig. With various post-mod-

‘= érn motifs throughout, Koi is as.much an intimate gathering
. place as it is a bar made for enjoying beautiful signature drinks. -
'On weekends Koi attracts big crowds who are often seen strik-

'~ ing.the' pose holding their emerald- colored martinis made’ with’

- ~Hpnotiq. Koi is. Iocated at 730 N. La Crenega Boulevard in Los-
- .- Angeles:

“Imported by Heaven H|It Hpnoth [ drstrrbuted in Calrfornra .» .

by Young's Market Company. For more info on why Hpnotiq
- should be on your shelf or back bar (if it-isn’t already), contact

your. Young's Market sales .representative or visit

- www.hpnotig.com. And if you're in the neighborhood stop in and

see Jorge at Koi. It's definitely the SoCal Mecca for Hpnotrq and

~ the place rocks—the food s excellent too.

raspbemee -

OVE: Jorge, Koi's beverage manager
;- with Nadia Al-Amir, Wagstaﬁ Worldwrde.-
.. RIGHT: Koi :
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For those planning holiday par-
ties, a word of warning: In the past,
the standard formula for determin-
ing which types of alcohol to serve
was 60 percent liquor to 40 percent
wine and beer.

During the last 10 years, that formu-
la has been sliding more toward 50-50,
says liquor retailers.

But where before consumers might
have bought a few jugs of Relska for
those vodka and tonic drinkers. this
year they might be expecting some-
thing just a little smoother.

Single malt scotch, premium vodka,
tequila, cordials and liqueurs are all
popular this year.

Small batch bourbons also have a
following, but Greg Gentile, owner of
Antonio’s in Maitland, says, “They’ve
never had the following that the pre-
mium vodka and scotch have.”

Spirits of the season go upscale

Tequila is big, but those party-goers
in search of the drink may be disap-
pointed. Decreased production of the
cactus of choice — blue agave — has
been off for the last decade because of
insect problems combined with labor
unrest in the region.

“There are only three 100-percent
blue agave tequilas available any-
more,” says Martin Snellgrove, co-
owner of Wally's Mills Avenue
Liquors.

Tim Moreno, a regional manager for
National Distributing Co. Inc., says
many companies now offer the mini-
mum legal requirement of 51 percent
blue agave juice, blended with neutral
spirits and regular agave cactus.

That'’s not necessarily bad news for
retailers. Says Snellgrove, “Less good
tequila simply means the prices go up.”

— Bob Mervine

Spirits

Continued from page 3

“The younger generation is drinking
top shelf — Grey Goose and Belvedere
vodka — while our older customers
who drink Smirnoff still drink
Smirnoff,” he says.

The search for new drinks doesn’t
stop with premium brands. For some,
the more exotic, the better.

“There have been more rums intro-
duced in the past 24 months than at any
time in the past 30 years,” says Patrick
MacElroy, spokesman for Distilled
Spirits Council of the United States.

Vodkas alone put 30 new products on
the market. Grey Goose, Ketel One, Ab-
solut and Fris all offer exotic flavors,
Vincent Van Gogh vodka just intro-
duced a pineapple-flavored product for

. Hawaiian-themed martinis.

Glenmorangie single malt scotch —
the hard liquor equivalent of vintage
wine made from grapes grown in only
one vineyard — offers a $50 bottle of 12-
year-old scotch aged in either port or
sherry wine barrels.

At Antonio’s, a 13-year-old Maitland
“adult candy store” owned by Greg
Gentile, Pear William is among the of-
ferings: a fruit brandy in a hand-
blown glass bottle — with a pear in-
side. “They put the bottle on the fruit
on the tree and it grows inside the bot-
tle,” Gentile says.

And Wally’s sells a lot of&l%n_qtiq —
vodka and cognac and fruit julce. “It's 17
percent alcohol and it takes about three
bottles to get a buzz on, but people drink it
because that’s what their friends tell
them to drink,” v+ ; Snellgrove.

Given this kind of competition, pack-
aging counts. Forget the Stolichnaya.
Ultimat, a $70 Polish vodka blend,
comes in a funky bottle with a cobalt-
blue base and raised silver lettering.

With some brands of grappa, a fiery
liquor distilled from the remains of
pressed wine grapes, it’s all about the
bottle. “Customers pay $110 for 375 mil-
liliters of grappa and the bottle is worth
as much as the grappa,” Gentile says.

For the truly adventurous, the ulti-
mate in packaging appeal may be Skor-

ppio-brand grappa: Each bottle con-
tains its own edible stinging insect.

To be sure, all this abundance has a
downside for consumers. A favorite
brand of rum or Canadian whiskey
might now have a range of three or four

W
“There have been more

rums introduced in the past
24 months than at any time
in the past 30 years.”

Patrick MacElroy,
Distilled Spirits Council of the
United States

—_—

different quality levels, priced on a gradu-
ated scale. As a result, people “get over-
whelmed when they look at the selection
on the shelf, something that didn’t exist
five years ago,” says Moreno.

Confused or not, consumers are ex-

. pected to give liquor retailers and dis-

tributors a big boost in the next 60 days

+
“The younger generation

is drinking top shelf — Grey
Goose and Belvedere vodka
— while our older customers
who drink Smirnoff still
drink Smirnoff.”

Martin Sneilgrove,
Wally'’s Mills Avenue Liquors

—_—

or so: December and January make up
25 percent of yearly sales.

As for the next new taste, Moreno
says flavored rums are on the horizon.

“Bacardi started it last year,” says
the distributor.

“We look for it to catch on.”

Ryan Geddes of the Business Journal
of North Florida contributed to this
story.
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Steel-ing the show: One of the more poignant moments of the festival so far was when German director
Katja von Garnier debuted her Premiere-category film, "Iron Jawed Angles." Starring Hilary Swank,
Frances O'Connor, Julia Ormond, Anjelica Huston and Patrick Dempsey, "Angels" follows several

young suffragettes in the early 1900s as they campaign for a Constitutionalamendment guaranteeing
women the right to vote.

After the screening, the audience at the Eccles Theatre gave the film a standing ovation, followed by
another standing ovation as von Garnier led a question-and-answer session. Von Garnier said "Angels"
is her first English-language film and that she hoped to show the suffragettes were real people --
passionate and committed, but also lively and funny. Added screenwriter Sally Robinson, "I think you
can identify with these women and what they were doing, and the spirit of what they were doing ... "

Julia Ormond attended the screening and told the audience afterward that she was happy to be a part of
the film.

With intense, moving portrayals by Swank, O'Connor and Ormond, "Angels" may eventually do more to
recruit young women to vote than all of the half-hearted Rock the Vote campaigns put together.

-- Elyssa Andrus

Packed in a Blender: Throughout the festival, local watering hole Harry O's has become one of Park
City's hottest concert venues, thanks to Blender magazine. The magazine is hosting a series of small,
intimate concerts, through tonight. Scheduled performers included Murphy Lee (hosted by Nelly), Liz

Phair, Pete Yorn and Macy Gray. Tonight's performer is billed simply as a "special guest" by the
magazine.

On Friday night, for example, Phair played to a shoulder-to-shoulder crowd, who danced (or tried to,
given the packed quarters) under a sparkling disco ball as young women in bright blue wigs offered
samples of Hpnotiq liqueur to attendees. That night, my feet were trampled so often that I'm going to
have to throw away my black boots, which have turned an odd brown color anyway because of Park
City's slush. But, hey, ruining your clothes is half the fun of a concert, isn't it?

For a complete rundown of the music scene during the festival, check out Wednesday's Life & Style
section.

-- Elyssa Andrus

Pace 1
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The martini — perhaps the greatest cocktai comeback

or older Americans, the
F martini will forever be

linked with the golden
age of Hollywood and the cool
sophistication of Frank Sinatra
and the “Rat Pack.” However,
thanks to the introduction of fla-
vored spirits, this classic cocktail
has been embraced by a whole
new generation of consumers,
‘both at home and at trendy bars,
- clubs and restaurants through-
out the nation.

Few younger fans of the liba-
ton probably realize that by the
1970s, the waditional gin martni
had become nearly obsolete.
While James Bond was still
requesting his martini “shaken
not stirred” in the movies, few
people under the age of 50 were
drinking them anymore.

In a recent article in “Beverage
Retailer,” industry writer Robert
Plotkin recalled that when he
was working as a bartender in
1973, martinis were only served
straight up with two olives and

N
i\

tl

almost never on the rgcks. Once
the 1980s rolled around, Gimlets
and Kamakazes became the
popular choice of bar patrons.
“No;one was
drinking the -
martini,” he
statfd.
Buy, just”

. when the mar-
tini seemed .
poised thego -
the way of the
dinosaurs; an
innovative
Russian import
camnie to its res-

cue. In 1986, six new flavored

_Stolichnaya vodkas arrived in

America, which paved the cre-
ative path for the martini’s
rebirth. ! .
Although the actual renais-
sance of the martini didn't begin
until a few years later-in the early
1990s, Plotkin said the launch of
the new Stoli vodkas in peach,
raspberry, strawberry, vanilla,
cinnamon and coffee; and the
almost simultaneous release of
flavored vodkas by Absolut,
amounted to one of the most
famous product releases in his-

GHRIS
 GASBARRO

- tory. “All of a sudden, every chic -

“nightclub had a martini bar and
a martini menu,” said Plotkin.
All martinis are made of a base
spirit, a modifier and a garnish.

~

In what can probably be called
the greatest cocktail comeback
in history, the base spirit has
gone from gin to flavored vodkas
and rums and silver tequilas,
while the modifier can range
from the traditional vermouth to
products like Chambord and fla-
vored liqueurs. The garnish, too,
has changed from that of strictly
olives or pearl onions to twists of
lemon or lime, sprigs of mint, or
even Hersheys kisses and cinna-
mon red candy hearts.

While flavor is key for today’s
cocktail consumers, the rebirth
of the martini is no less the
result of the quantum leap in the
ultra-premium spirits category.
Because of these “megatrends,”
bartenders were encouraged to
really go wild in the creation of
new and unusual martinis. Light
rum or silver tequilas are now
being used as a base spirit in

“addition to gin and vodka, s0 .
. there is a broad acceptance of

different spirits under the
umbrella term of “martini.”

So, from the cranberry juice-
and-Triple-Sec-infused “Cosmo”
to concoctions that use spirits
like the richly flavored Godiva

. Chocolate Liqueur or the aqua-

hued Hpnotiq, the martini possi-
bilitiés seern endless. Perhaps,
it's time for even Agent 007 to
loosen up a little.



Above left: Shooting some stick with Hpnotiq
at Straight Shooters in Omaha.

Above: Hpnotiq night at The Coast in in
Omabha.

Below: The Captain, the Morganettes and the
Boss — Mark — at The Icehouse in Omaha.

Above center: Hpnotiq party at DJ’s Dugout in
Omaha.

Below: Captain Morgan bringing people
together at The Shark Club in Omaha.

Above:
Macalena
with her
Seagram
display at
Hyvee, 76th
and Cass.

Right: Mike
with Christian
Brothers
Brandy at N
Street in
Lincoin.

Center right:
Aubrey with
Baileys at
Albertsons
Military.

Far right:
Forest Glen
wines with
Jimmy at
Cornhusker.
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ARK CITY, Utah — Thousands of
film buffs and hundreds of celebri-
ties — led by That Couple, Demi
Moore and Ashton Kutcher, along with
the incorrigible Paris Hilton — have
descended like ravenous locusts on this

fancy little resort.

Plenty of low-budget indie
movies are being shown and
snapped up by major distribu-
tors — because that. ostensibly,
is what Rohert Redford's
20-year-oid Sundance Film
Feslival is all absui - That, and
skiing in gorgeous
weather on perfect,
powdery snow.

Bul s & veteran
Sundance attendee
told Lowdown yes-
terday:

"Forger about the
snow. Sundance is
all about the lree
swag!”

Translation: Grab-
by celebs loading up
on luxury freebies
from the festival’s
official and unoffi-
cial corporate spon-
sors — everything
from chauffeured
Mercedes-Benz G
Wagons ("Ooohb,
silver! That’s my
favorite color!" Paris squealed)
toh’
elec it the Motorola

boutiqu- 10 rich body creams

8 3 ) %
; KEVIN MAZUR WIREIMAGE.COM after her Blender
MACY'S PARADE Gray mance, and Christi-

joined Park City pack. na Applegate step-

at the Kiehl's emporium.

There is also no shortage of
entertaining behavior by the
barbarians at the ski lift: Demi
apparently snatching every bit
of swag thal caiches lier eye;
Paric, Kizale R .
perched on a night-
club balcony ‘o
dump confetti, ice
cubes and ciga-
rette ash on the
commoners below;
a beefy bodyguard
type breaking the
nose of New York
marketing man
Rob Stricker; Macy
Gray and posse
‘passifig a pungent- [
smelling, apparent-
Iy hand-rolled
cigarette at the
Buddha Lounge

Sessions perfor-

ping in to serve as
an impromptu
ladies’-room attendant at the
Motorola Lodge party.
Here is Lowdown’s exclusive
report.

QEfRas ENVEL {I.}, CHRIS WEEKS WIREIMAGE. LUM
GIVE & TAKE: Ashton Kutcher and
Demi Maoore kept Park City shop-
keepers busy filling their “requests.’

For Dewmi, Ashton: The freebie effect

town for Saturdzy's premiere of Kutch-
er's movie “The Butterfly Effect,” their
detailed “requests” had been transmitted to
the corporate hospitality center on Main St,,
the Village at thejLift. :
Before long, I'p told, the frantic Village

%a}'s before hemi and Ashton even hit

‘concierge was ruphing around town to outfit

the couple in freq skis, ski boots, apres-ski
toots, goggles, jackets, pants, long underwear
and gloves. They-were the only celebs who
made such challenging requests.

Saturday afterrjoon, Ashton went snow-
boarding while Demi got a at the

bra and a thorg; Lee jeans; Silhouette sun-
glasses; and "a whole bunch of cashmere
sweaters from Jones N for the three daugh-
ters she shares with ex-hubby Bruce Willis,

" “Fanis crowded around the boutique clutching

cameras and pens and paper waiting for her to
emerge. That night at the no-press premiere
party, Demi downed can after can of Red Bull.
On Sunday she strolled to the Motofola
Lodge, raking in goodies from the Kiehl's
room, even cadging a special bath gel on the
display-only table. She received some bronz-
ing at Mystic Tan. She spotted a copy of Star

Fred Segal Beauly Spa. Next door, the Fred
Segal boutique barred all other celebs so that
Demi could enjoy| splendid isolation as she
stocked up on LeMystere lingerie, including a

1e — apparently not her favorite read-
ing matter — and snatched it up {maybe so no
one else could read it).

“Who could blame her?” asked her publicist,
Stephen Huvane.

hen she landed Thursday

Wm‘ght at the Salt Lake
. City siroort, That Hilton
7t was met by a clitch of auto-

graph seekers. The next day at
the Village at the Lift, she was
surrounded by a group of pre-
teen girls.

“We love you, Paris!" they
squealed innocently.

On the other hand, some older
women were overheard mutter-
ing behind her back, “You're a
slut, Hilton!” And several young
men shouted, “We love you,
Paris!” in a libidinous, hopeful
tone.

1t Paris heard all this commo-
tion, she didn't let on, and kept
her head held high.

Paris and her latest beau,
erstwhile boy-band hunk Nick
Carter — a beefy, pleasant-faced
fellow with a dyed-blond mop —
seersied-stuck together like. -~

V Vi always have Paris

bubblegum. At any rate, she
seemed very attached to him.

“I'm waiting for my, boyfriend."
she kept afificuticing at public -
events. Or: "Where’s my boy-
friend? Where’s my boyfriend?”
Or, more desperately: “Where
the f— is my boyfriend?”

Paris and Nick gol into a tiff
at Sunday's Motorola bash.
Lowdown spotted her exchang-
irig some apparently severe
words with him. He was staring
unhappily away. But 10 minutes
later, she was clutching him and
they were making out.

The micro-mini-wearing Paris
also made the scene with her
“Simple Life” pal, Nicole Richie.
“Every time that Paris and Nicole
leave or enter a building they
have to have a camera crew,”
one party organizer confided.
"They are obsessed with the

. camera. They won't go.anywhere
: without it FR
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y belts one otit fo

|.-®Jan Harrold is .
+leaving The Club at

- his rétirement; Orz -

" landolosés one of
s more colorful

. noon.

. of an:Orlando mini renaissance. On

Tuesday, the café is set to begin a
hard-core jazz night for pedple who
compilejazz CDs like othier people
Collect baseball cards. The jazz
“nights-should run-every other Tues-

* day; call'407-898-5688 for details.

- #Next.door to Logan’s, a new
- coffeehouse and art gallery is set to

open by the end of the month.
Called The'Manor Gallery;this

- house o’ culture is expected to in-

" clude work from down-on-their-

" luck animation artists from Disney.

"Due to recent layoffs-and turmoil, a
ot [of Disney artists] have been do-
ing more work,” says owner Kathy
Schoeppner. But, she said, don't
expect a lot of ani-
mation.

Firestone and, with

During

ty
d spats with The Parlia-

— Orlando’_s other. .

Jing'rdom'space is free (and smart).

The shows are at 1 and 6 that after-

rtinis. Tonlght the dnnk
an upscale moon-

Lake Mary area; put on
he networklng group So' »Socual.

Oslardo( F£)
Semlin e\

;’&m 9, poo]



by Chiquita Simms whos gonna be thete, Wha ‘pimps from'the 70's. Youtemem-  sonalities like Pim

ber? Hitggie Bear and The Mac? once bragged o

My."dad- has ‘those movies on Pimpin H** Degree,

DV en. They Were jive-talk- been featured in m:

510 °clown suifs seen in  taries on' the subj

Xy, Brown' and  videos and recordings to aa

that we do agree O poke fun at an mduery that is

once’ in . pimpin‘our best and bnghlcs( tal-

stop. offfor . ? ents. House of Blies played host
) Vhel - to the Ist Annual Pimp Juice -

The Ultimate® Players * Paity

& HallowEVE 2003. It was a ce]e-

brauon of professlonal ‘su

such
itics, or parenting

the mfamous Pl.mpm Kén ‘and
mcluded a HOT and STEAMY

Lada N&c.sweelé\y (/Ueu)odeams,lﬂ\

Dec. b, Q063

p
Carter, and Kemmit Ruffins just
o name a few. Being Pimpin
Ken must be nice as he was seen
around town making an appear-
ance in Juvemles new video and




chairels to get crédentialsito
cover this ma_]or ‘event,” I’was
‘almost unable to brmg yonu

“review-of the-show due to hater-*

ation! -You ‘know .on staff .of

every event there is always one -

-Disease” and- perfomms ‘ashis

meet Philip Béiley+and” “Verdie,
the “more - anunated and hyper

o

: Ghlqunﬂa?ahd‘come_i:lr;iri’B'r(:ce Bruce:

person whowants to be in charge
and desires to stop even the ChiQ
Diva- from: achieving - hers mis-
sion. My first mind-told me to
bash the :event in the .Parly Pix
review to teach them a lesson,
but the ChiQ DIVA has class-and
‘has'decided to take the"high-road

: meet Adele, and s]
ar,— Ea:thqu ake
more . super pool 2

have never met Michael J ackson,
after meeting Verdie; 1 felt ‘as

though 1 had. Maybe it was his |:
hair, - make-up:'and outfit. The |

grand finale of an already awe-
some-night of entertainment was

the. highly- anticipated dramatics’

of Ron:*Mr. ‘Biggs™ “Isle d
the Is]ey Brothers. This*éven

“with-all his-talent and good:10oks
“was;“once ‘addicted’; to” Herdid,
‘maintainéd a lifestyle ‘6f" and |
around-violent ‘crifiié'and ‘served ':
‘major prison time and he ain't
‘evén ‘30 yet! But during it all,

Shim always "expressed both his
pain and ambition in his lyrics.

-Even -in-the midst of all the

drama, - when everyone = was

:counting him’ out and after being

held- hostage by No Limit, Slim
never stopped.commanding atten-

‘tion to’ his talent: 1 guess that's

why they call him Soulja. He's
the next BIG thing to emerge
from New Orleans streets.

His new cd, Years Laler, now

remains at the top of the charts
and a club favorite. After spend-
ing all day at the video. shoot, 1
can-assure you to expect nothing
less from . his -second single,
“Love Me or Love Me Not,” that
is already getting major airplay.
“Love-Me or Love Me Not™ has
real lyrics on a sexy Latino influ-
enced track. For this single, pro-
ducer on the project Danjel
Castillo concogts a unique sound

Rest in Peace:

Sol
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0 champagne is jUSt a hlnt of the-
er., the h|p Hop commumty ‘can

-couple of years and it's time retail-

ers began to take note.
Once upon a time retailers dold hlp -hop
artists CDs. Now they are sellirig thase |
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munity in the world,” says Russell
Simmons, often called the “godfather of
hip-hop.” He founded a multi-million-
dollar record company, Def Jam Records,
and jump-started the careers of some of
the recording industry’s biggest artists.
Simmons recently introduced DefCon3
—what he calls “energy soda”—and
Dallas-based convenience store giant
7-Eleven signed up as a distribution part-
ner launching the product at all 5,000 of
its US chain stores.

“The hip-hop community is important
for the same reason that any consumer
dynamic that is growing is important,”
explains Debbie Wildrick, 7-Eleven’s cate-
gory manager for non-carbonated bever-
ages. “Another growing sector is the
Hispanic consumer base. It is becoming
one of the biggest growth segments. Any
time there is some segment of society that
is showing more growth and a move
toward the consumer mainstream it is
important to us.

“This consumer has been coming into
our stores,”  continues  Wildrick.
“Convenience probably has a heavier base
of this consumer than other outlets.
Retailers have got to continue to try to

stock what people are looking for.”

For 7-Eleven, DefCon3 is a unique prod-
uct that offers added value by appealing,
in name, taste and package perspective,
to the hip-hop consumer.

“Russell Simmons is what really attracted
us to DefCon3,” admits Wildrick.
"DefCon3 came to me it came with
Russell Simmons. He has a strong voice in
the hip-hop community and has become
mainstream.”

Simmons is sure that DefCon3 will be
accepted by the public. “If the we [hip-
hop community] decide that Tommy
Hilfiger is hot, he gets hot,” says Simmons.
“If we decide to walk away from Tommy,
he gets ice cold.”

“There hasn’t been any beverage that
has really developed an organic, true,
emotional relationship with the hip-hop
community,” says Jennifer Louie, market-
ing vice president at Russell Simmons
Beverage Co. To separate his product
from the competition, Simmons uses a
best-of-both-woerlds approach. He devel-

understand what the taste profites are and |

oped the concept of the “smart” energy
soda, a combination of energy drink
and soda.

Like many of Simmons’ commercial
endeavors, DefCon3 aims to give back to
those who purchase it.

“ made a commitment the first $5 mil-
lion we earn will be put back into the com-
munity,” says the hip-hop impresario,
“and then 30 percent of our profits from
then on forever. It makes it important and
relevant that we have a product that helps
support the community,”

~ IMUIN-

If there is one group that understands
the power of hip-hop to sell, it is the artists
themselves. And these savvy marketers
have turned their considerable entrepre-
neurial skills to the beverage aisle. Along
with Simmons, rapper/actor lce-T has
introduced Liquid Ice, rapper Nelly has
introduced Pimpjuice, and Jay-Z and his
business partner/producer Dame Dash
have purchased the distribution rights to
Armadale Vodka.

Ice-T faunched Liquid Ice with his part-
ner, Multimedia Inc., in August. Featuring
two flavors—Electric Blue and Frosted
Chrome—Liguid Ice is available in 8.3-
ounce cans. “l believe | can make any-
thing better than anyone,” says Ice-T.

Ice-T's follow-up to the release of Liquid
Ice is Royal Ice malt fiquor.

Meanwhile Nelly's PimpJuice has run
into some controversy, thanks to its less-
than-wholesome name, which comes
from one of the rapper’s songs. According

<« L.L. COOL J PAID HOMAGE TQ HIP~-HOP PIOINEERS RUN-DOMC IN & DR FEPFER COMMERTIAL.

including Project Islamic Hope, the
National Alliance for Positive Action and
the National Black Anti-Defamation
League, have united to keep Pimpluice off
store shelves in Los Angeles.

Basically, “Pimp juice is anything that
attracts the opposite sex,” says Nelly, a St.
Louis native. "It could be money, fame, or
straight intellect.”

While energy drinks are often mixed
with vodka, Jay-Z and fellow Roc-A-Fella
Record Co. execs Dash and Kareem
"Bigas” Burke, have purchased a vodka
company, Armadale.

According to a recent report on
BET.com, Roc-A-Fella, better known for
its music label and fashion line, decided
to venture into the beverage business
because, “in songs, they often men-
tioned other brands, but were not get-
ting compensation.”

“You always hear about us talking
about the [vodka] in the song so, like
with the clothing and the music industry,
we were like, “Why are we still making
money for everyone else?” We just
acquired the company and said, ‘Let’s do
it ourselves,” said Burke.

Jay-Z has done more than just rap about
the brands he loves—he has gotten paid
by them. Heineken acknowiedged the
power of hip-hop when it tured to
Brooklyn-born rapper to star in a com-
mercial last year.

“Hip-hop is pop culture today,” explains
Scott Hunter Smith, marketing manager for
White Plains, NY-based Heineken USA. “it's

www beverageaisle com

to MTV News, many urban groups,
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a matter of relevance. Seventy percent of
hip-hop music is bought by white
Americans. It's the Beatles music of today, so
to speak. it what's hot, what's relevant. This is
what kids are listening to—it’s a lifestyle more
than just music. Hip-hop is the dress, the
clothes, the fashion and so forth.”

Of course, it’s one thing for rappers to
extol the virtues of their favorite brands in
their music, but another thing entirely for
established brands to enlist the help of
artists to pitch their brands. Hip-hop is a
cultural phenomenon that came from
the streets—and we're not talking Wall
Street here.

“It is true that some of the producers and
performers come from struggle and pover-
ty,” says Simmons. “They are purveyors of
the coolest part of American culture, as
were those that performed blues, jazz and
rock ‘n’ rofl.”

Often, artists must struggle just to show
that they haven't forgotten where
they’ve come from. They must maintain
their “street credibility.” But street credi-
bility can be a double-edged sword.

“You have to be
careful of which artist you associate yourself
with, because gaining street credibility can
hurt you,” cautions Hunter Smith. “But it is
important for the artist, because he doesn’t
want to be seen as selling out. Jay-Z is
probably one of the most credible artists
and businessmen in hip hop culture today.
He will only endorse certain products that
he feels are right; he won't do a commer-
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cial unless he felt it's fright.”

One example of, pushing the
street envelope is the well-publi-
cized split between Pepsi and Def
Jam Records recording artist
Ludacris. Pepsi took flack from par-
ent groups that were offended by
some of Ludacris’ beics. As aresult,
Pepsi met with a number of mem-
bers of the hip-hop community,
and according to Pepsi spokesper-
son Nicole Bradley, agreed toward
a common goal.

Together with members of the
hip-hop community Pepsi formed
the Pepsi-Cola/Hip-Hop Summit
Partnership. “The goal of the organ-
ization is to create a community-
based marketing and philanthropy
initiative for the benefit of urban
youth. We hope to encourage, educate
and motivate young people to express
themselves through visual and performing
arts, including hip-hop,” says Bradley.

Heineken involved |ay-Z in the making
of The Takeover commercial early on. “He
told us that if the commercial is not right,
the deal is off,” explains Hunter Smith.
“It's about creating the right image wit
the right brand because it says some-
thing about him as well. It has to be cred-
ible. Consumers can smell a rat when it's
a rat. Consumers see truth when it's
truth. Jay-Z and Heineken
make sense.”

Heineken isnt the
- only major beverage compa-
ny to look to hip-hop artists
to help move a few extra
cases. Pepsi signed Beyonce
Knowles to appear in televi-
sion spots, Coca-Cola looked
to Missy Elliot when it intro-
duced Vanilla Coke, and
Coors Light has a commer-
ciaf featurmg Dr. Dre.

Also, this summer, the Silver Bullet cele-
brated its silver anniversary with a tribute
to hip-hop. Coors Light hit the shelves
with one-of-a-kind collectors’ cans and
title sponsorship of Nelly's summer tour.

“Many of today’s artists have been
influenced by the hip-hop movement,
which has never been more popular than

< JAY-2'S TAKEGVER OF ARMADALE VODKA TURNED HEADS,
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it is now,” notes Tom Dixon, assistant
brand manager for Coors Light. “Coors
Light not only wants to recognize hip-
hop's widespread popularity, but also
aims to celebrate the freedom of expres-
sion that it stands for—and has stood
for—during the past 25 years.”

Dr Pepper has looked to musical artists
from different genres to tell their story of
uniqueness in a cola-driven world. The
whole point of Dr Pepper’s ad campaign,
which began 2002, is uniqueness. The
tagline is “Be You" and the spots talk about
originality and being an individual.

“We believe that hip-hop has entered the
mainstream of music,” says John Clark,
chief  advertising officer with Dr
Pepper/Seven Up. “Itis much more broad-
ly based, and it has a particular skew
towards the younger demographic and
that is prime soft drink territory. However,
as a subset of that, it is highly populated
with African-Americans, who represent an
important and growing segment of con-
sumer products in general.”

According to Clark, Dr Pepper tries to
find artists that are originals, i.e., those
who have accomplished something a lit-
tie different, to set them apart from oth-
ers in their genre. For the hip-hop com-
munity, DPSU enlisted two major names
in RUN-DMC and LL Cool J.

“In that commercial, we look at RUN-

Continued on Page 28
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Continued from Page 24

DMC as one of the pioneers of hip-hop
music,” explains Clark. “They are really
the focal point of celebration. We
brought in LL Cool ], as a more contem-
porary artist to pay tribute to RUN-DMC
as originals in their field of music.

“The structure of our commercial is more
than a rap artist singing a jingle. We hope
that each of the commercial executions we
put together will have broad appeal. That
is, we hope it will appeal to the entire
demographic.”

Smaller beverage companies are also
looking to hip-hop artists for support.
james Robinson, co-CEO of Pacoima, CA-
based Hip Hop Beverage Corp., maker of
Pit Bull energy drink, is close to signing rap-
per DMX as a spokesman.

“Hip-hop is all about the truth and the
social conscious of the generation, and
DMX is the pit bull of hip-hop,” says
Robinson.

Marketers have become adept at capital-
izing on the exposure their products get via
usage by high-visibility members of the
hip-hop community. Some have imple-
mented marketing executions to strength-
en the connection with their consumers.
Allied Domecq successfully refurbished the
staid image of Courvoisier with a campaign
that included ads in urban magazines like
Essence and Vibe.

According to 5. Madison Bedard, brand
manager for Courvoisier, “Courvoisier is
successful, in large part, because we have
been embraced by hip-hop culture. About
four years ago, we developed a strategy
based on the proposition that hip-hop

influences—and is influenced by—fashion
trends. So what we did was position
Courvoisier as a fashion accessory.”

Allied Domecq also got hooked up with
a free “phat” marketing coup after rapper
Busta Rhymes released his song Pass the
Courvoisier in tribute to the cognac. Allied
Domecq insists that Rhymes isn't on the
payroll, but admits the song has certainly
helped Courvoisier gain momentum
throughout hip-hop nation.

“Busta Rhymes embraced us because we
established that credibility through our
strategy,” says Bedard. “That the product is
a relevant part of his lifestyle—it is not dif-
ferent from the way other artists have
embraced other brands. It's about whether
it’s credible, and whether it’s relevant. And
whether it's done in a way that doesn't
patronize the community.”

Other new brands that are courting
urban consumers include Raw Dawg ener-
gy drink, which contains horny goat weed,
as well as liquors such as ENVY, a sophisti-
cated liqueur that combines cognac and
vodka with passionfruit and guava. And
just try watching BET without hearing a
shout out to Hpnotig Liqueur, another
blend of French vodka cognac and tropi-
cal fruit juices.

OK, so hip-hop is here to stay and it is
spreading like wildfire, but how can retail-
ers be ready when hip-hop nation gets
thirsty and goes shopping?

“The whole hip-hop craze is so new to
most of us in retail,” says 7-Eleven's
Wildrick, “and we can learn more from the
consumer who is using these products. As
a retailer, 1 would like to do some focus
groups to better understand this group of
consurners specifically, because we don't
know them as well as we should. We know
that the consumer demographic is young,
so hip-hop is going to cross over different
taste profiles, and that younger demo-
graphic likes new, innovative, and sweeter
beverages.”

“Retailers must understand that hip-hop
is not black, not Hispanic; often it is white,”
explains  Heineken’s Hunter Smith.

3
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“Embrace the culture. First, marketers must
create the right merchandising and POS so
that retailers can make them inclusive,
rather than as a separate section. Then,
retailers must display those products which
will appeal to the hip-hop community in a
way that consumers will know that this is a
store that speaks to them.”

Hip Hop Beverage Corp.’s Robinson sug-
gests that retailers wake up and smell the
coffee. “They must attract new youngers
consumer into their stores,” he explains.
“Kmart’s whole new apparel line was devel-
oped to attract the urban hip-hop con-
sumer, because they understand that they
need that new consumer.

“Retailers must understand what prod-
ucts will attract the hip hop audience to
their stores, because the hip hop audience

1 will spend money.”

“Hip-hop consumers are going to
respond to a person who they’ve actual-
ly seen drinking that product,” offers

“Wildrick. “One of the things that attract-

ed me to DefCon3 was their ability to
get the product into the hands of those
urban tastemakers so that consumers
would see them using it.”

Simmons compares today’s hip-hop
artists to Shakespeare.

"|ust as it was with Shakespeare and the
poets and playwrights before him, today’s
artists are the voice of the people,” says
Simmons. “He spoke to the people, and the
people spoke through him. Young people
don’t want to be part of the mainstream.
An alternative voice often rises from strug-
gle and that voice is hip-hop.

“Retailers have to listen to the communi-
ty. New generations have new voices and
retailers have to listen to those voices.” &2

BEVERAGE AISLE November/December 2003

www beverageaisie.com



. INFORMATION SERVICES Orld ide eb CLIPS

42 South Center / Mesa, AZ 85210 / 800-528-8226

SOURCE: Olympian (WA)
DATE: 01-01-2004 ACCOUNT: ]1.106
HEADLINE: Fab drinks rock your party right

Source Website: http://www.theolympian.com/home/news/20031231/iving/3511.shtml

Viking Lounge bartender Danielle Leuenger mixes the Zebra Killer, one of many cool drinks available
to start off your New Year's Eve party.

Steve Bloom/The Olympian

The Zebra Killer features two rums, along with pineapple and cranberry.
MOLLY GILMORE-BALDWIN FOR THE OLYMPIAN
ZEBRA KILLER

Ice

1 ounce Captain Morgan spiced rum

1 ounce Parrot Bay coconut-flavored rum

Pineapple juice

Cranberry juice

1 tablespoon 151-proof rum

Orange or lemon slices and cherries for garnish

Fill a tall glass with ice and pour in spiced rum and coconut- flavored rum. Then fill almost all the way
with equal parts pineapple juice and cranberry juice.

Gently pour on 151-proof rum so it floats atop the drink. Gamish with a lemon or orange slice and
cherries for a festive touch.

Source: Dick Megiveron, co-owner, Viking Lounge
MOJITO

2 teaspoons sugar

Page 1
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" Mint
Soda water
1 lime
2-3 ounces light rum

Ice

Place sugar, a large pinch (small handful) of mint and a splash of soda water in a pint glass. Use a spoon
to crush mint and dissolve sugar until mixture smells of spearmint gum. Squeeze both halves of lime

into glass, leaving one hull in mixture. Add rum, stir and fill with ice. Top with soda water and garnish
with mint sprig.

Source: hotwired.wired. com/cocktail

When pondering beverages for New Year's Eve, most people think champagne. And if you're hosting a
party tonight, you'll need some for the midnight toast.

But as South Sound bartenders attest, most people aren't drinking champagne all night long.
"At all the bars that I've worked at, we've offered a champagne toast at midnight but haven't really
served champagne all night," said Jennifer Hukee, 33, a bartender and manager at The Brotherhood

Lounge in downtown Olympia. "It's not the best drink to be drinking all night long.”

Indeed, overconsumption of champagne is known to induce particularly bad hangovers because bubbles
in the drink increase the body's absorption of alcohol.

So which libations are you going to pour? Beer, wine and the punch you learned how to make in college
are all very well, but it's even better to serve your friends the kinds of beverages they might sip when
they go out on the town.

The classics

And that's not all that hard to do. Many of the most popular beverages right now are classics, anyway.

"T've probably had more cosmopolitan orders in the last couple of weeks -- and martinis," said Hukee, of
Olympia. "Gin and tonic also seems to be popular around the holiday season.”

At The Mark in downtown Olympia, the clean cosmopolitan is very popular, said bartender Nathan
Seymour, 22, of Olympia. "It has fewer ingredients, and it's made with cranberry vodka," he said. "It's
really stripped-down and simple."

Another simple drink from The Mark is the vodka citrus -- there are just two ingredients. Personalize it
with a creative or humorous garnish, suggested owner and chef Lisa Owen.

Page 2



m INFORMATION SERVICES Oﬂd ide eb CLIPS

42 South Center / Mesa, AZ 85210 / 800-528-8226

~ But the mojito reigns supreme. "That's probably one of our biggest sellers, even in the winter," Owen
" said. "It's a summer-type drink with crushed mint and fresh lime.”

Tonight, she plans to revive the classic champagne cocktail. "You just put a sugar cube in a martini glass
and pour champagne over it," she said. "I just saw it in 'An Affair to Remember.'

"We're going to do it for New Year's and maybe keep it on the menu because 1t's just so cute."

Into the blue

Looking for something totally untraditional? More than one bar is serving blue beverages -- a trend
that's making its way to South Sound.

At the Viking Lounge, Hpnotiq is a new offering. This pale-blue liqueur is made from vodka, cognac
and tropical fruit juices.

"They really sell a lot of it in some fancy clubs in Seattle," said Dick Megiveron, 57, co-owner of the
Viking Lounge in Lacey. "They're a few years ahead of Lacey."

Owen also serves something blue at The Mark. "Our Vegas has a liqueur that's blue in it, and that's
really exciting to people,” she said.

A fun idea for a party would be creating your own colorful concoction, she suggested.
Wild things

Of course, those nontraditional drinks need colorful names, too. Take the Zebra Killer, a potent
concoction made with three kinds of rum.

"They drink a lot of those around here," said Megiveron of Olympia.

For a party, he suggested garnishing with orange or lemon slices and cherries but added that regular
imbibers don't bother.

"Most of the people that drink 'em on a regular basis skip the fruit part," he said. "How much of that fruit
can you eat?"

Hot stuff

If cold concoctions sound too chilling for a winter's night, don't worry. Unlike cocktail dresses, party
drinks can easily be both warm and festive.

Brotherhood's coffee nudge, made with Kahlua liqueur and brandy, is popular in cold weather.
Hot in a different way is the spicy Goldschlager, a cinnamon schnapps with flakes of 24-karat gold.

"t's full of these gold flakes," Megiveron said. "You turn the bottle upside down and they float around
like in one of those snow-scene things."

Page 3
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COSMOPOLITAN

2 ounces vodka

1/2 ounce Cointreau orange liqueur
1/2 ounce freshly squeezed lime juice
Simple syrup*

Cranberry juice

Ice

Lime wedge

Combine vodka, orange liqueur and lime juice with a splash of simple syrup and a splash of cranberry
juice. Shake with ice and then strain the mixture into a martini glass.

Garnish with lime wedge.

*To make simple syrup, combine equal parts sugar and warm water and stir to dissolve sugar crystals.
Source: Jennifer Hukee, bartender/manager, The Brotherhood Lounge

VODKA CITRUS

1 ounce premium vodka

3 ounces freshly squeezed citrus juice

Ice

Shake vodka and juice with ice until mixture is cold and then strain into a chilled martini glass.
Source: Lisa Owen, owner/chef, The Mark

CHAMPAGNE COCKTAIL

Sugar cube

Champagne

Place sugar cube into a martini glass, then fill with champagne.

Variations: Skip sugar and add a careful splash of fresh juice or raspberry liqueur to the champagne.

Page 4
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Source: Lisa Owen

COFFEE NUDGE

1 ounce brandy

1 ounce Kahlua coffee liqueur
1/2 ounce creme de cacao
Freshly brewed coffee
Whipped cream (optional)

Pour brandy, coffee liqueur and creme de cacao into an Irish coffee glass or mug and fill with coffee.
Top with whipped cream.

Source: Jennifer Hukee

INCREDIBLE HULK

2 ounces Hpnotig liqgueur*

2 ounces cognac

Ice

Layer liqueur and cognac over ice. Stir to combine, turning the mixture green.
*Hpnotiq is a pale blue mixture of vedka, cognac and tropical fruit juices.
Source: Dick Megiveron

(¢)2003 The Olympian Return to Living section

Highlights: rum, Gin, vodka, brandy, VODKA, Hpnotiq liqueur
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Citrus Bliss
 The Beau Rivage second annual

/' signature drink contest yielded this

winner from bartender Alisha Slay.
1 oz. Grey Goose L’Orange
1 oz. Cointreau
Juice of half of a lime,

freshly squeezed
1 oz. fresh squeezed Orange Juice
Splash of Champagne
Orange spiral
In a shaker, combine all ingredi-
ents with ice except the cham-
pagne. Shake 30-60 seconds. Strain
into a chilled Martini glass
and add splash champagne.
Garnish with orange spiral.

Sienna

Julie Reiner, barstar and
co-owner of NYC’s Flatiron
Lounge, offers the following
recipes as part of ber
“ltalian Flight.”

2 oz. Absolut Mandrin

1 oz. peach purée

1/2 oz. simple syrup
Splash prosecco

" or champagne

Shake first three ingredients
over ice and strain into a
Martini glass. Top with
sparkling wine and garnish
with orange slice.

Limonata

2 oz. Absolut Citron

1/2 oz. Limoncé Lemoncello

1 oz. fresh lemon juice

3/4 oz. simple syrup

Shake all ingredients over ice and
strain into a Martini glass.
Garnish with a lemon peel.

StarBanger

From Stavros Hatzikostas, The
Parthenon, Branford, CT.

1/2 oz. Absolut

1/2 oz. Stoli Razberi

1/4 oz. Goldshlager

1/4 oz. cranberry juice

splash grenadine

Shake all over ice and serve as shot.

Queen Nefertiti

We don’t know who submitted
this recipe from the Luxor Horel
in Las Vegas; perbaps it was the
Queen berself.

1 1/2 oz. Absolut Kurant

1 oz. Tuaca

3 oz. fresh sour mix

1/4 oz. grenadine

Pour all over ice in a shaker cup,
shake and strain into a 12 oz.
double Old Fashioned glass over
ice. Garnish with lemon wedge
and cherry.

Mulberry Pop

One from our friend Bill Davis,
Aqgua Bar at the Gibraltar,
Lancaster, PA.

3/4 oz. Absolut Mandrin

1/2 oz. Vox Raspberry

1/4 oz. amaretto

splash Maraschine cherry juice
splash 7-Up :
splash sour mix. »

Build drink in a tall glass filled
with ice. Stir and serve garnished
with cherries and lime round.

Oregon Chai Goldfinger
Assistant gm Shannon Jones
created the following, which bas
become a best-selling hot drink at
the W Hotel, Seattle.

2 oz. Stoli Vanil

splash Goldschlager

splash cream

5 oz. Oregon Chai liquid concentrate
Steam together, top with whipped
cream and dust with gold crystals,

Mionetto Passion

Dale DeGroff whipped up a few
cocktails for Mionetto prosecco;
bere’s one.

1/2 oz. Hpnotiq

1/2 oz. vodka

1 oz. fresh orange juice

Mionetto IL Prosecco

Chill the first three ingredients
with ice and strain into a chilled
Martini glass. Top with cold
Mionetto IL Prosecco. Garnish
with a flaming orange peel.

(To flame, bold peel three inches
above glass with rind facing imio the
drink. In the other hand, hold a lit
maich between peel and drink.
Sharply squeeze peel, spraying orange
otl through lit match onto surface of
drink. Drop peel into drink.)

Basilica
Ocean Spray White Cranberry Juice
Drink is making a splash at bars. Here
are two recipes from the company.
1 1/2 oz. vodka
1/2 oz. Chartreuse
1/2 oz. lime juice
4 oz.-Ocean Spray

White Cranberry
Shake all ingredients over ice.
Strain into chilled cocktail glass,
garnish with basil sprig.

Mary Anne and Ginger
2-0z. spiced rum
4 oz. Ocean Spray
White Cranberry
4 oz. ginger beer
Combine in order in a tall ice-filled
glass; garnish with candied ginger.

Cheers welcomes original drink
ideas. Please send the recipe to:
Cheers, Drinks Department,
17 High St. 2nd Floor
Norwalk, CT 06851

62 CHEERS - www.cheersonline.com « January/February 2004
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Tech News [04-01-2004] More news
HPNOTIQ Liqueur & INgrooves Join Forces To Serve-Up
The Best In Digital Music And Lifestyle

March 2004 (Newstream) -- Heaven
Hill Distilleries, producers of
HPNOTIQ Liqueur, on March 31
announced an innovative music
marketing partnership with
INgrooves, a premier digital music
label with a vast catalogue of Dance
& Electronic content. The
partnership aims to establish the
HPNOTIQ brand with the trend-
setting digital music culture.

Under the arrangement, the hottest
brand in the distilled spirits industry
and most innovative digital music
provider will deliver digitai music
from featured INgrooves artists to

'@
[ N N

Mi2N - Music Industry News Network
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.
HPNOTIQ consumers via a customized music downloading
interface on www.HPNOTIQ.com and at national and co-sponsored
major Dance & Electronic music events.

"INgrooves artists and musicians are masters of inspiring emotion
through music," said David Salmon, HPNOTIQ brand director of
sales. "The HPNOTIQ/INgrooves partnership captures the five
senses -- sight, sound, taste, touch and smell -- and is a great
match for the brand's fun and approachable lifestyle."

"The HPNOTIQ and INgrooves partnership provides our collective
audience with an interactive experience by fully integrating digital
music and lifestyle," said Robb McDaniels, chairman & CEO of
INgrooves. "We look forward to delivering the best in music and
entertainment during 2004."

The HPNOTIQ/INgrooves partnership premiered at the Winter
Music Conference in Miami from March 6-10. Consumers will be
offered the opportunity to receive a complimentary
HPNOTIQ/INgrooves music download in major nightclub venues
throughout the nation during 2004.
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SOURCE: CBS Marketwatch (NY)
DATE: 03-31-2004 ACCOUNT: ].106
HEADLINE: Kicked-Off Partnership

Source Website: http://cbs.marketwatch.com/mews/newsfinder/newsArticles.asp?euid=%
7BD81FAB8BY2DFBF6%2D4A2E%21D829C%2DB647F540BA92%
7D &site]D=mktw&scid=2&doctype=2007&property=&value=&categories=&

BARDSTOWN, Ky., Mar 31, 2004 (BUSINESS WIRE) -- Heaven Hill Distilleries, producers of
HPNOTIQ Liqueur, today announced an innovative music marketing partnership with INgrooves, a
premier digital music label with a vast catalogue of Dance & Electronic content. The partnership aims to
establish the HPNOTIQ brand with the trend-setting digital music culture.

Under the arrangement, the hottest brand in the distilled spirits industry and most innovative digital
music provider will deliver digital music from featured INgrooves artists to HPNOTIQ consumers via a
‘customized music downloading interface on www.HPNOTIQ.com and at national and co-sponsored
‘major Dance & Electronic music events.

"INgrooves artists and musicians are masters of inspiring emotion through music," said David Salmon,
HPNOTIQ Brand Director of Sales. "The HPNOTIQ/INgrooves partnership captures the five senses -
sight, sound, taste, touch and smell - and is a great match for the brand's fun and approachable lifestyle."

"The HPNOTIQ and INgrooves partnership provides our collective audience with an interactive
experience by fully integrating digital music and lifestyle." said Robb McDaniels, Chairman & CEO of
INgrooves. "We look forward to delivering the best in music and entertainment during 2004."

The HPNOTI(Q/INgrooves partnership premiered at the Winter Music Conference in Miami from March
6-10. Consumers will be offered the opportunity to receive a complimentary HPNOTIQ/INgrooves
music download in major nightclub venues throughout the nation during 2004.

About Heaven Hill

Heaven Hill Distilleries, Inc., founded in 1935 and based out of Bardstown, Kentucky is the nation's
largest, independent, family-owned producer and marketer of distilled spirits. The company has the
second largest holding of Kentucky whiskey in the world aging in its facilities. Among Heaven Hill's
diversified portfolio are HPNOTIQ Liqueur, Whalers Rum, Christian Brothers Brandy, and Evan
Williams Kentucky Straight Bourbon Whiskey. For more information about Heaven Hill products and
HPNOTIQ Ligueur, visit www .heaven-hill.com and www hpnotiq.com

About INgrooves
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Privately held INgrooves is a leading digital music content owner and marketer. Central to INgrooves'
successful operations is the marketing and promotion of its artists through its INtegrated Digital Music
(TM) marketing campaigns, TV and film licensing, streaming radio programming and other high
impression media. For more information about INgrooves, visit www.ingrooves.com

MULTimeDIA AVAILABLE: http://www.businesswire.com/cgi-bin/mmg.cgi?eid=4605042
HPNOTIQ Mark Gundersen, 202-270-3540 mgundersen@hpnotiq.com Customize your Business Wire
news & multimedia to match your needs. Get breaking news from companies and organizations
worldwide. Logon for FREE today at www.BusinessWire.com.

Copyright (C) 2004 Business Wire. All rights reserved.

(C) 1997-2004 MarketWatch.com, Inc. All rights reserved.

Highlights: HPNOTIQ Liqueur, Heaven HillDistilleries, Heaven Hill, Heaven Hill Distilleries,
whiskey, HPNOTIQLiqueur, Whalers, Rum, Christian Brothers, Brandy, Evan Williams, Kentucky
Straight Bourbon Whiskey, Heaven Hill, heaven-hill
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SOURCE: CNNMoney (NY,NY)
DATE: 04-20-2004 ACCOUNT: J.106
HEADLINE: HPNOTIQ Liqueur & INgrooves Join Forces to Serve-Up
the Best in Digital Music and Lifestyle; Winter Music
Conference in Miami Kicked-Off Partnership

Source Website: http://cnniw.yellowbrix.com/pages/cnmiw/Story.nsp?
story 1d=50023006&ID=cnniw&scategory=Entertainment%3AMusic&

Heaven Hill Distilleries, producers of HPNOTIQ Ligueur, today announced an innovative music
marketing partnership with INgrooves, a premier digital music label with a vast catalogue of Dance &
Electronic content. The partnership aims to establish the HPNOTIQ brand with the trend-setting digital
music culture. § Under the arrangement, the hottest brand in the distilled spirits industry and most
mnovative digital music provider will deliver digital music from featured INgrooves artists to
HPNOTIQ consumers via a customized music downloading interface on www. HPNOTIQ.com and at
national and co-sponsored major Dance & Electronic music events. § "INgrooves artists and musicians
are masters of inspiring emotion through music," said David Salmon, HPNOTIQ Brand Director of
: Sales. "The HPNOTIQ/INgrooves partnership captures the five senses - sight, sound, taste, touch and
~smell - and 1s a great match for the brand's fun and approachable lifestyle." § "The HPNOTIQ and
INgrooves partnership provides our collective audience with an interactive experience by fully
integrating digital music and lifestyle." said Robb McDaniels, Chairman & CEO of INgrooves. "We
look forward to delivering the best in music and entertainment during 2004." § The
HPNOTIQ/INgrooves partnership premiered at the Winter Music Conference in Miami from March 6-
10. Consumers will be offered the opportunity to receive a complimentary HPNOTIQ/INgrooves music
download 1n major nightclub venues throughout the nation during 2004.

About Heaven Hill

Heaven Hill Distilleries, Inc., founded in 1935 and based out of Bardstown, Kentucky 1s the nation's
largest, independent, family-owned producer and marketer of distilled spirits. The company has the
second largest holding of Kentucky whiskey in the world aging in its facilities. Among Heaven Hill's
diversified portfolio are HPNOTIQ Liqueur, Whalers Rum, Christian Brothers Brandy, and Evan
Williams Kentucky Straight Bourbon Whiskey. For more information about Heaven Hill products and
HPNOTIQ Ligueur, visit www.fieaven-hill.com and www.hpnotiq.com

About INgrooves

Privately held INgrooves is a leading digital music content owner and marketer. Central to INgrooves'
successful operations is the marketing and promotion of its artists through its INtegrated Digital Music
(TM) marketing campaigns, TV and film licensing, streaming radio programming and other high

" impression media. For more information about INgrooves, visit www.ingrooves.com

(C) 2004, YellowBrix, Inc.
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apirits marketers are turning to less ﬂl!ll\lﬂllﬁ[lllﬂl techniques
{0 gain customer awareness - by Michelle Paalillo

8t a typical happy hour gathering, you are pleasantly surprised that a

pecialty Martini made with a vodka brand youve never heard of is on the
house. Or perhaps you enter a bar on a Friday night and find a number of
models wearing the logo of a new flavored rum and handing out samples of the
spirit. Or while chlecking out the newest club in your city’s hottest area, you notice
a couple has ordered a bottle of a spirit that you do not recognize. Caught
looking, you are invited to sample the new quaff. Or you just can’t understand
how that bus wrapped in the logo of your new favorite spirit is everywhere. ®
While everyone has seen it and some consumers are starting to expect it, this form
of marketing is still considered guerrilla. That’s right guerrilla, as in guerrilla

warfare, only friendlier—Guerrilla Marketing.



According to Jay Conrad Levinson, who coined the
term in his first book of the same name in 1984, “guerril-
la marketing is going after conventional goals, such as
profits, using unconventional, usually low-cost, means.”

And while this type of marketing is nothing new for
small companies, it seems that in our current down
economy, even the largest businesses are noting the
effectiveness of this stealth-marketing plan. “When I
wrote the book, the term hadnt been used before,
although the techniques were there,” says Levinson, whose
first book has turned into a 17-book series, available in 41
“I was teaching at the University of California
at Berkeley and wrote the book for my students. It was a

languages.

model written for small businesses—now Fortune 100
companies are using it.”

And the spirits industry is no different. Big and small
companies alike have found success in marketing their
brands through new and unusual tactics.

“You want to be a part of something where you can
show that your brand is unique,”
national brand director of marketing for Alizé at Kobrand

says Adam Gam,

Corp., of some of the guerrilla tactics the company has
used. “A good thing is to appear when someone is least
expecting you to appear. We want consumers [0 say,
“Wow, Alizé is here, I wasn't expecting that.” We always
look for unique opportunities for the brand.”

And one such opportunity came with the launch of
Alizé Bleu. The company partnered with GenArt, an
organization dedicated to furthering the careers of emerg-
ing artists, to sponsor a night to salute these artists held in
the Puck Building in New York City. The entire night was
centered around the “blue” theme and GenArt even had
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the featured artists expressing what blue meant to them.
In addition, the company held the official after party for
the BET (Black Entertainment Television) Awards with
the Zomba Label Group (a United Kingdom-based
record label group) in Los Angeles. “We were able to get
the drink in the hands of the tastemakers—[musician]
Usher and [boxer] Evander Holyfield, to name a few,”
notes Gam.

Getring a brand in the hands of celebrities is a huge
coup for spirits marketers—many even include their new
products in gift bags at award shows to encourage sam-
pling. Bur spirits marketers know, that is just the tip of the
guerrilla marketing iceberg.

CONSISTENCY IS CRUCIAL

“So many brands fee} they should change their market-
ing around every few months or so,” says author Levinson.
“Being consistent is crucial. You are just starting to get
your market and get your audience—don’t change the
image on them.”

He notes SKYY Vodka as a good example of consistency.
{Levinson consulted for the company when the brand first
launched.) “It was a guerrilla marketing brand,” he notes.
“The color and the name were unique ar the time—they
started out doing everything differently.”

And Skyy continues to build on that image. “When the
product was originally launched in 1992, the important
message was that it had the fewest impurities,” says Sue
Hearn, public relations events manager at Skyy Spirits
LLC. “This is still one of the messages we are pushing.”

The company recently created the SKYY View: Lounge
at the Sundance Film Festival. According to Hearn, it was
‘ a stylish venue created at the
festival for people to connect
with the filmmakers, explore
different topics in panel
discussions, show original
content and, of course, throw
parties. “We hosted a lot of
different activities,” she
explains. “Each night we fea-
tured a different flavor of
the vodka in the lounge. On
our end, we wanted to create
cockeail moments and photo
opportunities. But if we
weren’t connecting and bene-
fiting the filmmakers, it
would not have been a posi-

IAPORTED

tive marketing campaign.”
On the other hand,
Levinson says, Absolut is
probably the most guerrilla
brand of all spirits out there.
“Absolut has done a terrific

agove: Absolut Vodka ads have become posters that are hung like works of art in consumers' homes  job in creating art for their

and offices—a perfect guerrilla marketing ploy.
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ads thar is so good that peo-




ple display posters of the ads in their homes and offices for
all their friends to see,” he says. “And they are consistent.”

Absolut Spirits Co. Inc. has recently taken on some new

guerrilla ractics with the launch of its new superpremium
Level Vodka. The company sponsored various events and
award programs. “We were the exclusive vodka at the
Oscar’s party at SoHo House [in Manhattan], among
others,” says Lorne Fisher, the company’s director of
public relations and events. “The idea was ro get the brand
in front of people without them being exposed to any
kind of promotion. Seeing it at an exclusive party would
drive and build the image of the brand.”

In addition, Fisher notes that the company uses
guerrilla-like marketing for other brands, including
Plymouth Gin. For example, the company runs promo-
tions daring bar customers to sample the gin in their
drinks of chojce.

Meanwhile, at Heaven Hill Distilleries Inc., Kate Latts,
director of marketing strategy, notes, “Hpnotiq was built
on a grassroots model.” The company used a trial strategy
on key influential people, getring the product into gift
bags and parties where “people we wanted to drink the
brand would be,” she says. “[These A-list celebrities] then
became champions of the brand and spokespeople for
the brand.”

But the marketing campaign didn’t stop there. The com-

LerT: Diageo North America's Cuervo Nation campaign included Major
League Baseball player Aaron Boone and a $1 million bid to put a
Cuervo Nation sign next to the Hollywood sign in Los Angeles. ABove:

Allied Domecq Spirits North America’s non-traditional marketing has
Fonzworth Bentley touring as Courvoisier's “Arbiter of Good Taste.”

pany continued to market the brand in venues “where the
target audience would be inspired by the product and
become early adopters of the product,” Latts explains.
Heaven Hill sponsored Hpnotiq nights at bars.and clubs
that aimed to create a “Hpnotiq experience,” featuring
Hpnotiq girls handing out samples of the mini: Signature
Martinis with glowsticks. A key to these nights was to get
the DJ behind the brand and mentioning it throughout
the night, she explains. “It wasnt about giving away lots of
free stuff—it was abourt getting the product out there.”
The company also found success in getting its product
placed in music videos, movies and television shews.

PATIENCE IS A MARKETING VIRTUE

As author Levinson (who is also chairman of Guerrilla
Marketing International, a San Rafael, California-based
consulting ﬁrm_ he founded) explains, the key to guerrilla
marketing success is patience. He cites his work on the
“Marlboro Man” campaign as the perfect example of a
company’s commitment to and patience with a brand.
“We came up with the idea of the Marlboro Man, cow-
boys and Marlboro country and began a marketing
campaign,” he remembers. “A year and $18 million larer,
nothing changed. The brand’s popularity had nort risen.
However, the chairman at the time had patience and
another year later, the marketing had paid off.”

“Guerrilla marketing is going after conventional goals, Such as
profits, using unconventional, usually low-cost means.”

Jay Gonrad Levinson, Guerrilia Marketing International, San Rafael, Galifornia
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Small marketers agree. At Sovereign Brands LLC,
Heather Schneider, marketing manager, says the company
has taken a slow approach to building its 3 Vodka brand.
“The techniques that we use are very different because
we are so small and very few people have heard of us,”
she explains. “We are competing with the Absoluts of
the world.”

The company takes its relationships with accounts to
the next level, Schneider says. “We can sell the vodka to
any venue and it will sit on the shelf,” she notes. “But
once we sell the product, we stand behind the product.”
One way Sovereign Brands has gotien consumer attention
is by keeping up with the fashion trends for their give-
aways. “We try to stay on top of fashion styles and hand
out things that people aren’t just going to use for that
night,” Schneider explains. For example, the company
developed “trucker hats” featuring the company logo,
when actor Aston Kutcher spawned the trend.

One of the more stealth ractics the company has used
was giving coupons for free drinks at local bars through-
out Chicago. “We hired models to canvas the city, giving
out coupons for a free 3 Vodka drink at three clubs owned
by a large account,” Schneider says. The coupons drove
business to the account and encouraged trial, she adds.

WE INTERRUPT THIS EVENING FOR...

Some of the most effective guerrilla marketing tech-
niques definitely catch consumers by surprise. Recently,
Brown-Forman ran a “Refresh with Burlesque” promotion
for Finlandia Vodka in bars and clubs in major cities
around the country. The campaign featured three
commercials, each three minutes in length, which “inter-

rupted” the partying at the venues. The three acts each

aBove: Heaven Hill Distilleries Inc. creates a “Hpnotiq experience” at bars and
clubs with samples of signature Martinis, served with blue glow sticks.

focused on a specific drink and then samples were given
out. “Models stayed around to mingle and explain what
had just happened,” explains Shimain Rivera, metro New
York Finlandia brand ambassador. “The people were sur-
prised. They said they had never seen sampling like this
before. The giveaways kept with the burlesque theme,
including feather boas.”

On the West Coast, Finlandia ran a similar promotion.
“We look for the right account and demographic, trying
to meet as many people as possible,” says Valerie Kelly,
Finlandia’s West Coast on-premise market manager. In
addition, the company has an English-style double-decker
bus that is wrapped in Finlandia logos. “It is something
that we have driving up and down Sunset Boulevard,”
explains Kelly. “We also do promotions in 1:.”

Alizé’s Gam notes that the company also has a wrapped
bus in about 10 to 15 major markets. However, he says,
“We do not sample out of the vehicles.”

At Allied Domecq Spirits North America, many of
the brands have been known to use guerrilla marketing
techniques. Most recently, the companys Fonzworth
Bentley campaign for Courvoirsier has the official “Arbiter
of Good Taste” making local market appearances as par of
the “Most Exclusive Courvoirsier VSOP Gentleman’s
Tour” that began in May. Also, the company’s Kahlia
Shaker Program features a cockrail shaker that is distrib-
uted at national restaurant chains and during happy hour
at regional on-premise accounts. The program aims to
increase the trial of Kahliia Black and White Russians,
while offering simple recipes for convenient, at-home
consumption, according to the company.

“Non-traditional marketing—Ilike the Courvoirsier
campaign with Fonzworth Bentley or the Midori ‘It Gisl
Tour—is becoming more common at Allied
Domecq, because it creates a competitive
advantage by reaching consumers of our
premium brands in unexpected way,” says
David Karraker, vice president of communica-
tions.at Allied Domecq.

NOT ONE FOR ALL

Not all brands are made for guerrilla market-
ing techniques and not all spirits marketers are
game for such covert operations.

At Jim Beam Brands Co., marketing outside
of traditional advertisements and merchandis-
ing includes “experiential marketing,” says
Aaron Brost, senior public relations manager.
“In other words, programs that educate,
encourage trial and stimulate brand aware-
ness.” He does note that these are all in part-
nership with on- and off-premise retailers and
are not unexpected by the company’s trade
partners or consumers. “Stealth or guerrilla
techniques do not allow us to educate con-
sumers on the quality of our portfolio and, for
many of our brands, are not part of our overall
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“Generally most states would prohibit any type
jgram that bHGOUrdges the consumption o

pr

Vincent ’Bﬁﬂﬂ, Nixan Peabody LLP New York

marketing plan,” Brost explains.

However, the spirits executive does note that there are
some opportunities where guerrilla techniques can be
effective. For example, on August 15%, marking the start
of the 2004 football season, the company launched the
“Jim Beam Game Day Blitz,” which features on-premise
Blitz Girls and a Game Day Blitz Motor Coach. This
program combines on-premise event marketing with an
off-premise sweepstakes ro drive consumer call, increase
brand relevance and provide a fun forum for .product
education, Brost says. The national promotion runs
through November 15.

At Diageo North America, guerrilla ractics are only used
when it fits with the desired brand image. For example,
the company has recently run two guerrilla campaigns for
Caprain  Morgan—Caprain for Governor (during the
recall elecrion in California last year) and Captain for

President (fearured at both the Democratic and Republic
National Conventions). The promotions were started in a
grassroots way, with what appeared o be write-in vores for
the Caprain.

For Jose Cuervo Tequila, Diageo put in a $1 million bid o
the City of Los Angeles to put up a Cuervo Nation sign next
to the Hollywood sign. While the request was denied, “Tr was
something that enabled us to get coverage for the brand,” says
Zsoka McDonald, director of media relations ar Diagec North
America. “We were willing to pay the $1 million, though.”

The company does not use such techniques on the
Baileys brand. “I think this marketing has to go with
the personality of the brand,” explains McDonald.
“Captain and Cuervo are outgoing, fun-loving brands.
Baileys is more mellow. The brand persona is not the

kind of go out and party persona, it is a sitting down
with friends to have a quiet, good time.”

ABOVE, MIDDLE AND RIGHT: For this year’s Sundance Film Festival, Skyy
Spirits LLC created the SKYY View Lounge to provide networking
opportunities, host parties and, of course, link the brand with celebrities |§
and filmmakers; pictured are the SKYY View Lounge DJ (center) and
actresses Jennifer Tilly (above) and Christina Applegate (right).
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ABOVE AND IMMEDIATE RIGHT: Brown-
Forman’s “Refresh with Burlesque”
promotion for Finlandia Vodka featured
three-minute commercials for cocktails
made with the spirit. FAR rRIGHT: Kobrand
Corp. got Alizé in the hands of
tastemakers by sponsoring the official
after party at the BET Awards in Los
Angeles; pictured are Usher (bottom)
and Denise Richards and Fergie from
the band the Black Eyed Peas (top).

SEEMINGLY SATURATED

With so many companies—big and small—jumping on
the guerrilla marketing bandwagon, does this leave the
market too saturated and consumers numb to its effects?
Most spirits marketers give a resounding “No.”

“The reality is that if done rastefully, it is 2 natural
extension of the brand,” says Absplut’s Fisher. “If you are
a smart brand, you can be successful. Advertising is nor as
effective as it once was, and thar is where this type of mar-
keting comes in to play.”

Heaven Hill’s Latts notes that there is potential for
saturation with sponsorships. But adds, “If a promorion is
done in the right way and you have a unique product,
people are going to remember.”

And Finlandia’s Kelly concurs that guerriila marketing
done correctly works. “The market is saturared,” she says.
“But it is saturated because it is working.”

Allied Domecq’s Karraker notes, “Overall, having the right
marketing mix is key. By understanding the consumers you
can reach them ar various touch points during their days—
on the way to work, at the gym, after work, at night at a bar.
This is where non-traditional and creative thinking becomes
our best asset.”

TREADING CAREFULLY
While guerrilla marketing techniques are gerting more
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~and more mainstream and consumers are truly-beginning

1o expect them, in the spirits world, marketers have two
be careful not to overstep the legal limitations on the
beverage. In fact, each state has its own legal hurdles
that marketers must overcome to run certain promotions
and marketing campaigns.

“Generally most states would prohibit any type of
marketing program that encourages the consumption of
alcohol as part of it,” says Vincent O’Brien, senior counsel
who specializes in beverage alcohol law at the New York-
based law firm Nixon Peabody LLP “If it is designed to
promote consumption of a certain product over someone
else’s, that is okay. These campaigns are not about increasing
consumption, they are about shifting market share.”

O’Brien notes that while each state does have distiner,
albeit often archaic laws, there are usually ways to curb a pro-
motion slightly to fit within the legal realm. In fact, he says
that oftentimes the laws and policies of the srates are so out-
dated, they do not even account for the technologically
advanced marketing and advertising campaigns many com-
panies are running. And it is often a matter interpretation of
the existing regulations.

In all, O’Brien does not think spirits markerers should shy
away from guerrilla techniques. “Just because something is
unconventional doesnt mean it is illegal,” he notes. “There is

always room for creativity and a new way to do things.” %
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SONGS AND VIDEOS CONTAINING REFERENCES TO HPNOTIQ LIQUEUR

Artist Song HQ Placement Chart

Usher Bad Girl Song Over 4 million sold

Lloyd Banks I’'m so fly Video 50 Cent protégé/platinum
artist

Fat Joe Lean Back Video #1 video on
B.E.T./MTV/Billboard
charts

Juvenile Slow Motion Song #3 on Billboard charts

R.Kelly feat. Big Snake Song/Video #1 Peak Position on

Tigger Billboard Charts in ‘04

R. Kelly Happy People Video Peak #7 Billboard charts

R.Kelly Ignition Video Over 4 million sold

R Kelly Thoing Thoing Video

Chingy feat. Jermaine | Right Thurr Video/Song Over 3 million sold

Dupree

Missy Elliott feat. Rumors Video Platinum CD

Ludacris

Missy Elliott Pass the Dutch Song Platinum Artist

Fabolus feat. P. Diddy | Trade It All Video Millions sold on
Barbershop Sdtrk.

Fabolus Its My Party Video/Song Over 2 Million copies
sold

Joe Budden Pump It Up Song Platinum Artist

Nick Cannon Gigolo Song/Video Gold Artist

Lil Kim Came For You Song Platinum Artist

Marcus Houston In The Club Song Video B.E.T.

Twista feat. R. Kelly | So Sexy Video Peak #11 on Billboard
Charts

Elephant Man Pond Da River Video Top Reggae Artist
‘03/°04

Beenie Man feat. Jook Y’all Song Top Reggae Artist

Twista ‘03/°04

David Banner Like a Pimp Song Top Southern Artist

Memphis Bleek feat. | Hipnotic Song Jay-Z Protégé/Gold

Jay-Z Artist

Big Tymers feat. Gangsta Girl Song Platinum Artist

R .Kelly

Ice Cube feat. Gangsta Nation Song Platinum Artist

Westside Connection

Romie feat. B2K After Party Song New Artist

Mobb Deep Twisted (Remix) Song Platinum Artist
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

HEAVEN HILL DISTILLERIES, INC., )
)
Opposer, ) Opposition No. 91183753
)
V. )
) Serial No. 77/266,196
DIALLO YASSINN PATRICE, ) Mark: HYPNOTIZER
) Intl Class: 033
Respondent. )

AFFIDAVIT OF MATTHEW WILLIAMS

Comes now the Affiant, Matthew Williams, after first having been duly sworn,
and hereby states as follows:

1. I am over 18 years of age, and I have personal knowledge of the matters described
in this declaration and in the attached affidavits.

2. I am submitting this Affidavit in support of the Memorandum in Support of
Opposer's Motion for Summary Judgment that is being filed in the above-captioned proceeding.

3. I am an attorney with Wyatt, Tarrant & Combs, LLP in Louisville, Kentucky.

4. On February 18, 2005, Diallo applied for a French trademark registration to use
the HYPNOTIZER mark in connection with “beers; mineral waters; alcoholic beverages; wines;
and spirits.” This application resulted in French registration number 053342166 for the mark
HYPNOTIZER in international class 033.

5. Heaven Hill owns French trademark registration 023143392 for HPNOTIQ in
connection with “liqueurs” in international class 033.

6. On July 10, 2005, the International Bureau granted an international registration,
873089, to Diallo based on the aforementioned French registration under the provisions of the

Madrid Protocol. Under the Madrid Protocol, Diallo sought to have protection of his



HYPNOTIZER mark extended to the U.S. under Section 66(a) of the Trademark Act
(Application Serial No. 79/019547).

7. Heaven Hill opposed the registration of Diallo’s HYPNOTIZER mark in France
and the French NIPO found Diallo’s mark to be confusingly similar to Heaven Hill’s HPNOTIQ
mark. The French NIPO cancelled Diallo’s registration for use of the mark with any type of
alcoholic beverage, including beer.

8. Diallo appealed this decision to the Court of Appeals of Paris which upheld the
French NIPQO’s decision and cancelled Diallo’s French registration insofar as it extended to
alcoholic beverages, including beer. A true an accurate copy of the decision of the Court of
Appeals of Paris is attached hereto as Exhibit 1 and a true and accurate translation of said
decision is attached hereto as Exhibit 2.

9. Since Diallo's international registration under the Madrid Protocol, once the
decision of the Court of Appeals of Paris became final, the International Bureau cancelled
Diallo's registration to the extent that it provided protection for the use of HYPNOTIZER in
connection with alcoholic beverages, including beer.

10.  Following the cancellation of the underlying international registration and Diallo's
failure to transform Application Serial No. 79/019547 into a U.S. national application in a timely
manner, the USPTO cancelled Application Serial No. 79/019547, which was also being opposed

by Heaven Hill in Opposition No. 91173767.




Further, Affiant sayeth naught.

W VTl ——

Matﬁ(e(rv Williams

COMMONWEALTH OF KENTUCKY )
) :SS
COUNTY OF JEFFERSON )

The foregoing instrument was subscribed, sworn to and acknowledged before me this _t‘f__%
day of _lovemloer, 2008, by Matthew Williams.

My commission expires: Q Ul u A0 . 300 Q’

Mﬂfﬂﬂﬁ( qu/%\

NOTARY PUBLIC

20306587.3




Williams Affidavit

Exhibit 1



Grosses délivrées REPUBLIQUE FRANCAISE
aux parties l¢ : AU NOM DU PEUPLE FRANCAIS

COUR D’APPEL DE PARIS
4éme Chambre - Section A
ARRET DU 10 MAI 2006
| (@’ 5 pages)
Numéro d‘inséription au répertoire général : 05/24489

Décision déférée 4 la Cour : Décision du 25 Novembre 2005 -Institut National de la
Propriété Industriclle de PARIS - RG n’ 05/1410cbn ’ :

DEMANDEUR AU RECOURS

~ Monsieur Yassinn Patrice DIALLO

demeurant 2 square Tribord
91080 COURCOURONNES

assisté de Me Dieu-Donné ASSOGBA, avocat au barreau de Benin, toque : E 522

Monsieur le Directeur de I'INPI
26 BIS rue de Saint Petersbourg
75008 PARIS - ‘

représenté par Madame GUILLOT-MINGANT

AUTRE PARTIE :

HEAVEN HILL DISTILLERIES inc

ayant son siége 1064 Loretto Road

PO BOX 729 - 4004 BARDSTOWN - KENTUCKY
ETATS UNIS D'AMERIQUE DU NORD

sepréseitée par 1 SCP DUBOSCQ - PELLERIN, avouésia la Cour i
“assistée de Me DE BELENET, avocat au barreau de PARIS, toque : T03, plaidant pour la
SCP GIDE-LOYRETTE-NOUEL | . ,

COMPOSITION DELA COUR:

L’affaire a &té débattue le 04 A_\m'l 2006, en audience publique, devant 1a Cour

composée de : -
. Monsieur Alain CARRE-PIERRAT, Président

Madame Marie-Gabrielle MAGUEUR, Conseiller ]

Madame Dominique ROSENTHAL-ROLLAND, Conseiller

qui en ont délibéré C '

Com
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GREFFIER, lors des débats : Mme Jacqueline VIGNAL

MINISTERE PUBLIC 2 qui le dossier a été préalablement soumis et représenté a
I’audience par Madame GIZARDIN substitut du Procureur Général, qui a présenté des
observations orales _ .

ARRET : CONTRADICTOIRE

- prononcé publiquement par Monsieur Alain'CARRE—PIERRAT, Président
: - signé par Monsieur Alain CARRE-PIERRAT, président et par Mme Jacqueline
YIGNAL, greffier présent lors du prononcé. :

LA COUR

Vu la décision du-directeur de "Institut National de la Propriété Industrielle du 25
novembre 2005 qui, statuant sur I’opposition n’ 05-1410 formeée le 25 mai 2005 parla
société HEAVEN HILL DISTILLERIES, titulaire de la marque verbale “HPNOTIQ”
déposée le 24 janvier 2002 et enregistrée souslen’ 023 143 392 pour désigner les produits
suivants : “liqueurs”, & 'encontre de la demande d’enregistrement n° 05 3 342 166,
déposée le 18 février 2005 par Yassinn DIALLO , portant sur la dénomination
«HYPNOTIZER”, pour désigner les produits suivants :. “bicres ; eaux minérales ;
boissons alcooliques ; vins ; spiritueux”, I’a reconnue justifiée et, en conséquence a rejeté
la demande d’enregistrement ; _

Vu le recours formé 4 I’encontre de cette décision le 26 décembre 2003, et les mémoires -
du 23 janvier 2006 ainsi que celui du 13 mars 2006 par lesquels Yassinn DIALLO
demande & la Cour de déclarer illégale la présence du directeur de ’Institut National de la
Propriété Industrielle dans le cadre de la présente instance, Penregistrernent du signe-
“HYPNOTIZER” pour les produits cités ci-dessus et la condamnation de la société
HEAVEN HILL DISTILLERIES au versemnent des sommes de 1200 euros et de 2.500
euros sur le fondement de Particle 700 du nouvean Code de Procédure Civile ;
Vu les observations du 15 mars 2006 par lesquelles le directeur de I’Institut National de

* la Propriété Industrielle conclut an rejet du recours ; .

Vu les observations du 15 mars 2006 par lesquelles la société HEAVEN HILL
DISTILLERIES demande, d’une part, la confirmation de 1a décision attaquée ayant retept
le risque de confusion entre les deux signes et ayant considéré que les produits “liqueurs,
biéres, boissons alcooliques, vins et spiritueux” étaient soit identiques, soit similaires, et

" d’autre part, ’annulation partielle de 1a décision précitée ayant refusé d’admetire la
similacité des “lgueurs’et  eaux minérales” ainsi que la condamnation de Yassinn
DIALLO au versement de la somme de 12.000 euros sur le fondement de I'article 700 du
nouveau Code de Procédure Civile ; ~

Le Ministére Public ayant été entendu en ses observations orales ;

Cour &’ Appel de Pasis : ARRET DU 10 MAI 2006
4éme Chambre, section A RG n"2005/24489 - 2éme page .
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SUR QUOI,

o A titre préliminaire

Considérant' que contrairement & ¢e que soutient le réquerant, Ja présence du directeur de
I Institut National de la Propriété Industrielle dans le cadre de 1a présente procédure n’est

pas “illégale” ; -

Qu'en effet la participation du directeur de I’Institut National de la Propriété Industrielle
atix débats suivis devant une cour d’appel saisie d’un recowrs contre une décision qu’il a
rendue résulte delarticle L.4] 1-4 du Code la Propriéte Industrielle ; que Yassinn DIALLO
n"est donc pas recevable 2 invoquer I’article 6 de la Convention Européenne des Droits de
I'Homme ; : :

0 ‘Surla comparajson des produits
Considérant qué 14 marque antérieure invoquée “HPNOTIQ” désigne des “Liquewrs™ ;

Quelademande d;enrcg'sh'ement litigieuse “HYPNOTIZER” porte surles “Bicres ; eaux
minérales ; boissons aleooliques ; vins ; spiritueux" ; ‘

Considérant que les “eaicx minérales”, n’étant pas des boissons alcooliques, ne présentent
pas de lien étroit de similarité avec les “ligueurs” ;

Majs considérant que les “boissons alcooligues ; spiritueux’ incluent nécessairement les
“ligueurs” de la marque antérieure, ces derniéres appartenant & la catégorie générale
constituée par les “ boissons alcooligues ; spirituewx”; que les “biéres et vins ”, boissons
alcooliques, etles “ligueurs™, sont fréquermment distribués par lesmémes réseaux et placés
4 peu de distance les uns des autres sur les rayons des magasins ; que I’ensemble de ces
produits s’adressent & un public consommateur de boissons alcoolisées ; '

que ces produits présentent un lien étroit et obligatoire, de telie maniére que le
consormateur sera enclin 4 leur attribuer une origine économigue coOmmime ;

Qu’il s’ensuit que les produits de la demande d’enregistrement- a V’exception des “equx
minérales”-sont identiques oy, a tout le moins, similaires & ceux de la marque antérieure ;

o Sur la comparaison des signes

Considérant que la marque antérieure invoquee porte sur la dénomination “HPNOTIQ”;

Que la demande d’enregistrement Jitigieuse porte sur le signe verbal “HYPNOTIZER™;

/.'l\ F
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Considérant que le signe critiqué ne constituant pas la reproduction a 1'identique de la
marque premiére qui ui est opposée, il convient de rechercher s’il existe entre les deux
dénominations un risque de confusion, lequel doit s"apprécier globalement, en tenant
compte de tous les facteurs pertinents du cas d’espéce ; que cette appréciation globale doit,
en ce qui concerne la similitade visuelle, phonétique ou conceptuelle des marques en

.

cause, étre fondée sur I'impression &’ ensemble produite par celles-ci en tenant compte de
Jeurs &léments distinctifs et dominants ;

Considérant que visuellement et phonétiquement, les dénominations en cause ont €n
commun six Jettres placées dans le méme ordre (HP,N,O, T}, la lettre H étant située en
attaque et suivie dela séquence centrale PNOTI, ce qui leur confére une physionomie et

une sonorité proches ;

Qu’intellectuellement, les deux dépominations évoquent la méme référence au domaine

de ’hypnose ;

Qu’il s’ensuit que I'adjonction delaleitre Y etla substitution en final du groupe de lettres
ZER 2 la lettre Q au sein du signe contesté ne sont pas déterminantes dans I’impression
densemble conférée par les deux signes , la forte évocation intellectuelle restant

identique ;

Qu’en effet, le consommateur, désormais familiarisé aux raccourcis du langage écrit dans

.

Jusage des moyens de télécommuni cations électroniques, percevra la marque HPNOTIQ

. fortement distinctive au
HYPNQTIQUE;

regard des produits visés - comme renvoyant au ferme-

Considérant qu’il ressort de I'ensemble de ces constatations qu’il existe un risque de
- confusion entre les signes en cause, €u égard 3 I’impression d’ensemble trés proche
qu’elles suscitent et 2 la proximité des produits qu'elles désignent ;-

Que par conséquent, le recours doit étre rejeté ;

Considéraat, selon Particle 421-20 du Code de Propriété Intellectulle, que "Iz delal du
recours formé devant la cour d ‘appel contre les décisions du directeur de 1'Institut

National de la Propriéié Industrielle est d’un mois”, que Je recours incident de la société
HEAVEN HILL DISTILLERIES tendant 4]’ annulation partielle dela décision du directeur

de PInstitut National de la Propriété Industrielle, faute d’avoir é&é formulé dans le délai

imparti, est irrecevable ; -

Considérant qu’il n’y a pas lieu de faire application de I'article 700 du nouveau Code de

. Procédure Civile ;

PAR CES MOTIFS

Rejette le recours formé par Yassinn DIALLO,
‘Déclare le recours incident de la société HEAVEN HILL DISTILLERIES irrecevable,

[ Az
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Dit n’y avoir lieu & application de Particle 700 du

Dit que la présente décision sera notifiée par les soins du greffier, p
avec demande d'avis de réception aux parties et au directeur de I’

Propriété Industrielle.

LE GREFFIER

n g

nouveau Code de Procédure Civile,

ar lettre recommandée
Institut National de la

Cour d'Appel de Paris
4éme Chambre, section A
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Williams Affidavit

Exhibit 2



Engrossment issued
to the parties on:

FRENCH REPUBLIC
IN THE NAME OF THE FRENCH PEOPLE

COURT OF APPEAL OF PARIS
4™ Appellate Division — Section A
JUDGEMENT OF MAY 10%, 2006
(No. » S pages)
Registration Number in the Corporate Directory: 05/24489

Decision referred at the Court: Decision of November 25", 2005 — National Industrial Property
Office of PARIS — G.R. No. 5/1410cbn

APPEAL BY PLAINTIFF

Mr. Yassinn Patrice DIALLO

2 square Tribors

91080 COURCOURONNES

assisted by Dieu-Donné ASSOGBA Esq., attorney registered at the Bar of Benin, toque: E 522
Mr. Director of the National Industrial Property Office (INPI)

26 BIS rue de Saint Petersbourg

75008 PARIS

represented by Mrs GUILLOT-MINGANT

OTHER PARTY

HEAVEN HILL DISTILLERIES, Inc

With Corporate Headquarters in 1064 Loretto Road

PO BOX 729 — 4004 BARDSTOWN - KENTUCKY

UNITED STATES OF AMERICA

represented by the professional civil company DUBOSCQ — PELLERIN, attorney-at-law
assisted by DE BELENET Esq., attorney registered at the Bar of PARIS, toque: T03, pleading for
SCP GIDE-LOYRETTE-NOUEL

COMPOSITION OF THE COURT:

The case was debated on April 4™, 2006, in a public hearing, in front of the Court, composed
of:
Mr. Alain CARRE-PIERRAT, President
Mrs. Marie-Gabrielle MAGUEUR, Advocate
Mrs. Dominique OSENTHAL-ROLLAND, Advocate
who considered the verdict



COURT REGISTRAR, during the hearings: Mrs Jacqueline VIGNAL

PUBLIC PROSECUTOR’S OFFICE, to whom the record has been previously submitted and
represented during the hearing by Mrs. GIZARDIN, Attorney General substitute, who presented
oral arguments

JUDGEMENT: AFTER TRIAL

- read publicly by Mr. Alain CARRE PIERRAT, President
- signed by Mr. Alain CARRE-PIERRAT, President and by Mrs. Jacqueline
VIGNAL, Court Registrar, present during the pronouncement.

THE COURT

In the matter of the decision of the Director of the National Industrial Property Office dated
November 25, 2005 that, disposing the objection No. 05-1410 lodged on May 25, 2005 by the
Company HEAVEN HILL DISTILLERIES, trademark owner of “HPNOTIQ”, registered on
January 24™, 2002 and registered trademark under No. 02 3 143 392 to refer to the following
Products: “liqueurs”, opposing the application for registration No. 05 3 342 166, registered on
February 18, 2005 by Yassinn DIALLO, denominated “HYPNOTIZER”, to refer to the following
products: “beers; mineral waters; alcoholic beverages, wines; spirits”, recognized the objection as
justified and, consequently rejected the application for registration;

In the matter of the appeal made opposing this decision on December 26™, 2005, and the
pleadings of January 23, 2006 and moreover the pleading of March 13™ 2006 by which Yassinn
DIALLO applies to the Court to declare unlawful the presence of the Director of the National
Industrial Property Office in this case, the registration of the sign “HYPNOTIZER” for the products
mentioned above and the obligation of the Company HEAVEN HILL DISTILLERIES to paythe
amounts of 1,200 euros and 2,500 euros in accordance with article 700 of the new Code of Civil
Procedures;

In the maters of the observations of March 15™, 2006 by which the Director of the National
Industrial Property Office concludes the dismissal of the Appeal;

In the matters of the observations of March 15™, 2006 by which the company HEAVEN HILL
DISTILLERIES claims, on one hand, the confirmation of the contested decision, and having
admitted the risk of confusion between the two signs and having considered that the products
“liqgueurs, beers, alcoholic beverages, wines, spirits” were either identical, either similar and, on the
other hand, the partial annulment of the aforesaid decision, having refused to admit the similarity
between “liqueurs” and “mineral waters” as well as Yassinn DIALLO’s obligation to pay12,000
euros in accordance with article 700 of the new Code of Civil Procedures;

The Public Prosecutor’s Office having been heard in its oral arguments;

Court of Appeal of Paris JUDGEMENT OF MAY 10, 2006
4™ Appellate Division — Section A G.R. No. 2005/24489 — 2™ page

WHEREAS,



Preliminarily

Considering that contrary to what the claimant is pleading, the presence of the Director of the
National Industrial Property Office in the present proceedings is not “illegal”’;

That in fact the participation of the Director of the National Industrial Property Office to the
hearings before the Court of Appeal filed by a petition against a decision he has determined is in
accordance with article L.411-4 of the Industrial Property Code; that Yassinn DIALLO is therefore
not entitled to proceed with the claim to appeal to article 6 of the European Convention on Human
Rights;

About Comparison of the products

Considering that the previous invocated trademark “HPNOTIQ” indicates “Liqueurs”;

That the application for dispute registration “HYPNOTIZER” involves “Beers; mineral waters;
alcoholic beverages; wines; spirits”;

Considering that “mineral waters” are not alcoholic beverages, and are not similar in any way with
“ligueurs”;

But considering that “alcoholic beverages”; spirits” include necessarily the “ligueurs” from the
previous trademark, those liqueurs belonging to the general category constituted by the “alcoholic
beverages, spirits”; that the “beers and wines”, alcoholic beverages, and the “ligueurs” are often
distributed by the same commercial systems and are placed near to each other on the shelves in the
stores; that jointly, these products apply to a public consumer of alcoholic beverages;

That these products show a binding and close relationship, in order to be attributed a common
origin by the consumer;

That, consequently, the products of the application of registering, exclusive of the “mineral waters”,
are identical or, at least, similar to the ones of the previous trademark;

About Comparison of the signs

Considering that the previous trademark referred to bears the item name of “HPNOTIQ”;

That the application for dispute registration bears the verbal sign “HYPNOTIZER”;

Court of Appeal of Paris JUDGEMENT OF MAY 10", 20064"
Appellate Division — Section A G.R. No. 2005/24489 — 3rd page



Considering that the criticized sign does not contrite the identical reproduction of the first trademark
that is in opposition to the criticized sign, it is necessary to research if there is a risk of confusion
between these two item names, which must be globally considered, taking into account all the
relevant factors of the particular case; that this total consideration must be, as long as visual,
phonetic or conceptual similarity of the item brands go, founded on the general impression created
by these taking into account their dominant and distinctive elements;

Considering that visually and phonetically, the implicated corporate names have in common six
letters placed in the same order (H, P, N, O, T, I), the letter H being situated in the leading position,
followed by the central sequence PNOTI, conferring them a close sonority and aspect;

That intellectually, the two corporate names call to mind the same reference to the field of hypnosis;

That, accordingly, the addition of the letter Y, and the substitution at the end of the group of letters
ZED to the letter Q in the middle of the contested sign, are not a deciding factor in the total
impression given by these two signs, the strong intellectual evocation remains identical;

In fact, the consumer, from now on familiar with the shortcuts of the written language used in
electronic telecommunications, will perceive the trademark HPNOTIQ- strongly characteristic
when compared to the target products — as referring to the term HYPNOTIQUE;

Considering that it emerges from the entirety of these observations that there is a risk of confusion
between the involved signs, as they give rise to a very close overall impression and concern
products that are extremely similar;

That, consequently, the claim must be rejected,;

Considering, according to the article 421-20 of the Code of Intellectual Property, that “the delay of
the action brought in front of the Court of Appeal against the decisions of the director of the
National Industrial Property Office go back one month”; that the incident of the HEAVEN HILL
DISTILLERIES corporation tending to the partial annulment of the Director of the National

Industrial Property Office’s decision, being lodged after the expiration of the period prescribed, is
inadmissible;

Considering that applying to article 700 of the new Code of Civil Procedure is not necessary;

ON THESE GROUNDS
The appeal formulated by Yassinn DIALLO is rejected,

It is declared that the claim made by HEAVEN HILL DISTILLERIES Corporation is inadmissible,

Court of Appeal of Paris JUDGEMENT OF MAY 10", 20064"
Appellate Division — Section A G.R. No. 2005/24489 — 4th page

It is asserted that it doesn’t apply to article 700 of the new Code of Civil Procedure,



It is asserted that the present decision will be notified to the Registrar by registered letter with
advice of delivery to the parties and to de Director of the National Industrial Property Office.

THE REGISTRAR THE PRESIDENT
3{'ynatune eésij.mzture
Court of Appeal of Paris JUDGEMENT OF MAY 10", 20064™
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Int. Cl.: 33
Prior U.S. Cls.: 47 and 49
Reg. No. 2,642,855

United States Patent and Trademark Office  Registered Oct. 29, 2002

TRADEMARK
PRINCIPAL REGISTER

HPNOTIQ

GLOBAL PERSPECTIVES, INC. (NEW YORK FIRST USE 9-0-2001; IN COMMERCE 9-0-2001.
CORPORATION)
108-50 62ND DRIVE

FOREST HILLS, QUEENS, NY 11375 SER. NO. 76-372,289, FILED 2-20-2002.

FOR: LIQUEUR, IN CLASS 33 (U.S. CLS. 47 AND
49). YSA DEJESUS, EXAMINING ATTORNEY




Exhibit D



Imt. CL: 33
Prior U.S. Cls.: 47 and 49

- Reg. No. 2,822,475
United States Patent and Trademark Office Registered Mar. 16, 2004
TRADEMARK
PRINCIPAL REGISTER

HEAVEN HILL DISTILLERIES, INC. (KEN-
TUCKY CORPORATION)

1064 LORETTO ROAD

P.O. BOX 729

BARDSTOWN, KY 40004 , BY ASSIGNMENT GLO-
BAL PERSPECTIVES, INC. (NEW YORK COR-
PORATION) FOREST HILLS, NY 11375

FOR: LIQUEUR, IN CLASS 33 (U.S. CLS. 47 AND
49).

FIRST USE 9-0-2001; IN COMMERCE 9-0-2001.
OWNER OF U.S. REG. NO. 2,642,855,

THE DRAWING IS LINED FOR THE COLOR
BLUE.

THE DOTTED LINES IN THE DRAWING INDI-
CATE THE PLACEMENT OF THE MARK ON THE
CONTAINER FOR THE GOODS.

SEC. 2(F).
SER. NO. 76-463,356, FILED 10-31-2002.

ZACHARY BELLO, EXAMINING ATTORNEY
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Int. Cl.: 25
Prior U.S. Cls.: 22 and 39
Reg. No. 2,834,130

United States Patent and Trademark Office  Registered Apr. 20, 2004

TRADEMARK
PRINCIPAL REGISTER

HPNOTIQ

HEAVEN HILL DISTILLERIES, INC. (KEN- FIRST USE 2-7-2003; IN COMMERCE 2-7-2003.
TUCKY CORPORATION)

1064 LORETTO ROAD
P.O. BOX 729 -OWNER OF U.S. REG. NO. 2,642,855.

BARDSTOWN, KY 40004
s SER. NO. 76-519,684, FILED 5-19-2003.
FOR: CLOTHING, NAMELY, SHIRTS, IN CLASS
25 (U.S. CLS. 22 AND 39). CAROLINE WOOD, EXAMINING ATTORNEY
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Int. Cls.: 4 and 21
Prior U.S. Cls.: 1, 2, 6, 13, 15, 23, 29, 30, 33, 40 and 50

) Reg. No. 2,834,133
United States Patent and Trademark Office  Registered Apr. 20, 2004
TRADEMARK
PRINCIPAL REGISTER
HPNOTIQ
HEAVEN HILL DISTILLERIES, INC. (KEN- FOR: BEVERAGE GLASSWARE , IN CLASS 21

TUCKY CORPORATION)
1064 LORETTO ROAD, P.O. BOX 729
BARDSTOWN, KY 40004 FIRST USE 3-23-2003; IN COMMERCE 3-23-2003,

(U.S. CLS. 2, 13, 23, 29, 30, 33, 40 AND 50).

FOR: CANDLES, IN CLASS 4 (U.S. CLS. 1, 6 AND OWNER OF U.S. REG. NO. 2,642,85.
15). SER. NO. 76-519,929, FILED 5-23-2003.
FIRST USE 5-2-2003; IN COMMERCE 5-2-2003. CAROLINE WOOD, EXAMINING ATTORNEY
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WYATT, TARRANT & COMBS, LLP

500 West Jefferson Street, Suite 2800
Louisville, Kentucky 40202-2898

502.589.5235

Fax: 502.589.0309

September 24, 2007

Letter of Protest

ATTN: Trademark Administrator
United States Patent & Trademark Office
600 Dulany Street MDE-4B89
Alexandria, VA 22314-5793

Re:

Letter of Protest

Application Serial No.: 77/266,196
Filing Date: August 28, 2007

Mark: HYPNOTIZER
Int'l Class: 33

Dear Sir or Madam:

Matthew A. Williams

502.562.7378

mwilliams@wyattfirm.com

This Letter of Protest is submitted against the application of Yassini
Patrice Diallo ("Diallo) to register HYPNOTIZER for use in International Class 33
with various alcoholic beverages, Serial No. 77/266,196, on behalf of Heaven Hill
Distilleries, Inc. ("Heaven Hill"). A copy of the TARR printout for Diallo's application
is enclosed as Exhibit A.

Heaven Hill is the owner of the U.S. Trademark Registrations listed
below for the mark HPNOTIQ (copies of the registration certificates are enclosed

as Exhibit B).

Mark Registration No. | Goods First use of mark

in commerce

HPNOTIQ 2642855 Liqueur, in IC 033 | September, 2001

HPNOTIQ 2822475 Liqueur, in IC 033 | September, 2001

HQOPN

(& bottle design)

HPNOTIQ 2834133 Candles, in IC 004 | May 2, 2003
Beverage March 23, 2003
glassware, in IC
021

HPNOTIQ 2834130 Clothing, namely | February 7, 2003
shirts, in 1C 025

LOUISVILLE . KY

LEXINGTON. KY

BOWLING GREEN KY NEW ALBANY.IN

NASHVILLE. TN

WWW. WYATTFIRM.COM

MEMPHIS.TN

FORT COLLINS.CO

JACKSON.MS
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Heaven Hill believes that its registrations provide prima facie
evidence supporting a refusal of registration on the basis of a likelihood of
confusion because two of its registrations are for alcoholic beverages in
International Class 33 and because of the similarity of the marks. See TMEP §
1715. Therefore, Heaven Hill's Letter of Protest should be granted.

As further background, Heaven Hill notes that this is Diallo's second
attempt to register HYPNOTIZER in international class 33 for the same goods. His
first attempt, Application Serial No. 79/019,547, was a 66A application that was
cancelled after his underlying French registration was cancelled for all alcoholic
beverages. The TARR and TESS printouts for this application are attached hereto
as Exhibit C.

This cancellation occurred as a result of an opposition prosecuted by
Heaven Hill in France. The decision of the Court of Appeals of Paris, and an
English translation thereof, upholding the finding of the French Industrial Property
Office that HYPNOTIZER, when used in connection with alcoholic beverages and
beer, created a likelihood of confusion with Heaven Hill's HPNOTIQ mark is
attached as Exhibit D. Before this cancellation occurred, Heaven Hill had actively
opposed Application Serial No. 79/019,547 in Opposition No. 91173767.

While the conclusions of the French Industrial Property Office and
the French Court's are not dispositive, they certainly support Heaven Hill's position
that its registrations for HPNOTIQ in connection with liqueur present prima facie
evidence supporting a refusal to register Diallo's HYPNOTIZER mark on the basis
of a likelihood of confusion.

Moreover, the prosecution history in Serial No. 79/019,547
demonstrates that the Examining Attorney may not independently identify Heaven
Hill's registrations despite the similarity of the marks and the goods. This is
illustrated by the summary of the XSearch performed during the examination of
Serial No. 79/019,547, which is attached as Exhibit E. A review of this summary
reveals that the search did not identify any marks having a "h" followed directly by
a "p" as it occurs in Heaven Hills HPNOTIQ mark. Rather, as illustrated by the
inquiries in lines 01 and 02, the search methodology only identified marks having
an "i," "y," or "e" between an "h" and a "p." Similarly, the inquiry in line 03 did not
identify Heaven Hill's HPNOTIQ registrations because it identifies only marks

having a 't" followed by an i, "e," or "y" followed by a "c," "s," or "z." The remaining
inquiries, lines 04-07, are simply combinations of 01-03 or inquiries 01, 02, or 03



WVYATT

WYATT, TARRANT & COMBS, LLP

Letter of Protest
September 24, 2007
Page 3

with an additional limitation. Thus, the search failed to identify Heaven Hill's
HPNOTIQ registrations.

Rather than forcing it to wait until Diallo's new application is
published for opposition and forcing it to again endure the burden of prosecuting
an opposition, Heaven Hill respectfully requests that its Letter of Profest be
granted. This will ensure that the Examining Attorney has the opportunity to
consider the likelihood of confusion that Diallo's applied for mark creates with
Heaven Hill's pre-existing registrations.

If we can provide you with any additional information to assist you in
deciding to grant this Letter of Protest, please do not hesitate in calling me at 502-

562-7378.
Very truly yours, -
WYATT, TARRANT & COMBS, LLP
Matthew A. Williams

MAW/dkI

Enclosures

cc:  Mr. Max L. Shapira
William H. Hollander, Esq.
(both w/out encls.)

20289090.1
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