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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

AS HOLDINGS, INC.,

Plaintiff;
Opposition
~-vs-— No. 91182064
H&C MILCOR, INC. f/k/a

AQUATICO OF TEXAS, INC.,

Defendant.

— et et et Nt e et et e S

The testimonial deposition of SEAN STEIMLE,
called by the defendant for examination, pursuant to
notice and pursuant to the provisions of the Civil
Practice Act of the State of Illinois and the Rules
of the Supreme Court thereof perﬁaining to the
taking of depositions for the purpose of evidence,
taken before DEBORAH TYRRELL, a Certified Shorthand
Reporter and a Notary Public within and for the County
of DuPage and State of Illinois, at 815 Kimberly Drive,
Carol Stream, Illinois, on the 12th day of |

November, 2009, at the hour of 11:30 a.m.

METRO REPORTING SERVICE, LTD. |
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APPEARANCES :

VAN DYKE, GARDNER, LINN & BURKHART, LLP.
(2851 Charlevoix Drive S.E.
P.O. Box 888695
Grand Rapids, Michigan 49588-8695
Telephone: (616) 975-5503)
BY: MR. TERENCE J. LINN

appeared telephonically on
behalf of the plaintiff;

LAW OFFICE OF DILLIS V. ALLEN
(105 South Roselle Road

Suite 101

Schaumburg, Illinois 60193

Telephone: (847) 895-9100)
BY: MR. DILLIS V. ALLEN

appeared on behalf of the defendant.

(630) 690-0050
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I-N-D-E-X
WITNESS: SEAN STEIMLE PAGE:
Direct Examination by Mr. Allen 4
Cross Examination by Mr. Linn 15

EXHIBITS:

Defendant's Exhibit 16
Photos of Mold Insert

Defendant's Exhibit 17
Photos of BFDP Logo on Firestone
Boot in Exhibit 4

Defendant's Exhibit 18
Portals Plus Invoices to
Firestone
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Administration and a M.B.A., Masters in Business,

Page 4

(Witness sworn.)
SEAN STEIMLE
a witness herein, having been first duly sworn, was
examined and testified as follows:
DIRECT EXAMINATION
BY MR. ALLEN
O Would you state your full name and office

address?

A Sean Steimle. 815 Kimberly Drive, Carol
Stream, Illinois, 60188.

Q Can you summarize your educational
activities post high school?

A I. have a Bachelors in Science and Business

from Cleveland State.

0 And you previously testified in this case?
A That is correct.
Q And could you tell us what your position is

as an employée of Hart and Cooley and generally what
your duties are?

A Vice-President of Operations is my title of
Commercial Products Group. And generally I am the
General Manager. I have responsibility for Portals

Plus and a few other divisions.

T e R

METRO REPORTING SERVICE, LTD.
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Page 5

Q0 Okay. Now, give us a little bit more
specific description of what you do with respect to
the Portals Plus Products.

A I manage the sales force and the operations

for Portals Plus and I have responsibility for the

financials.
Q Operations includes manufacturing?
A That is correct. Manufacturing, assembly,

supply chain.

Q Okay. Mr. Linn was nice enough after some
persuasion to give me these exhibits. And I am going
to show you a pipe boot, that is identified as
Exhibit 4. I am going to ask you if you recognize
that pipe boot?

A Yes, I do recognize that pipe boot.

0 What is 1it?

A It is a private label Firestone pipe boot

that our company manufactures.

0 You manufactured that specific boot for
Firestone?
A That is correct.

Q Alright. Now you provided us today with a

mold insert and I am going to hand it to you and you

tell me what that is.

(630) 690-0050
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A It is our insert for our --

MR. LINN: Before you do that, I would like
to interpose an objection as to this not having been
previously identified or produced and we would object
and ultimately we will move to strike. You can
proceed, though.

MR. ALLEN: Thank you.

THE WITNESS: Can you repeat the guestion
again, please?

BY MR. ALLEN:

Q Can you identify that insert?

A Yes. This is an insert for our.private
label brandied for Firestone.

0 What does it say on it in terms of alpha or
numeric information?

A BFDP EPDM. B as in boy, F as in Frank, D
as inrdog, and P as in Paul.

0 Let me ask you. Was that insert used to
make the letter, BFDP EPDM, on Exhibit 4 Firestone
pipe boot?

A Yes, that is corredt.

MR. ALLEN: Now, I am not going to attempt
to -- Terry, I am not -- they might want to use this

insert so what I did is I took some pictures.

METRO REPORTING SERVICE, LTD.
(630) 690-0050
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MR. LINN: I'd object to the pictures as
well. Cén you just give me a continuing objection to
any and all new material that you are producing that
were not specifically listed on your pre-trial or
previously produced? That way I don't have to keep
interrupting you with that objection.

MR. ALLEN: You absolutely have that,
Terry.

MR. LINN: Thank you, very much.

BY MR. ALLEN:

Q I am handing you two photographs that I
took of the insert yesterday. They are eight-by-ten
prints. I ask you if that accurately reflects the
insert that I previously showed you?

A That is correct. That is a picture of our
insert --

Q Alright.

A -— for Firestone pipe boots.

MR. ALLEN: I ask that the reporter mark
those as Defendant's Group 16.

(Exhibit marked as requested.)

BY MR. ALLEN:
Q I also yesterday photographed with a micro

lens the BFDP logo on Exhibit 4 Firestone. I am

(630) 690-0050
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going to hand you these photographs. There is two of
them. I ask if you can give me a conclusion as to
whether they are actual photographs of the logo that
appears on Exhibit 4°7?

A Yes, they are the pictures of the boot that
is in Exhibit 4. You can see the label from the
legal Exhibit 4 on the pictures and the replica of
the boot insert.

MR. ALLEN: Alright. I will give these to
the reporter and ask her to mark these Defendant's
Group Exhibit 17.

(Exhibit marked as requested.)

MR. ALLEN: There is already an exhibit
that shows a close up of that same thing but it is
not a very good one so I took them over again.

MR. LINN: Okay. I am not aware of any
photos of any kind of insert being made.

MR. ALLEN: T will identify it for you.
Here it is. It's Exhibit 6.

MR. LINN: I am looking.at Exhibit 6 and it
is as photograph of a pipe boot.

MR. ALLEN: Right, that is what Exhibit 17
is.

MR. LINN: Alright. I understood it to be

Page 8
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a photograph of an insert.

MR. ALLEN: No. It is a photograph of the
result of the insert on the pipe boot.

MR. LINN: Okay.

MR. ALLEN: Do you see what I am saying?

MR. LINN: I am looking at the photograph
and I understand what you are saying.

MR. ALLEN: Okay. Fine.

MR. LINN: Thank you.

MR. ALLEN: My pictures on 17 are better.
I don't know who took Exhibit 6. It wasn't me I
don't think. Maybe it was. Okay.
BY MR. ALLEN:

Q Now, Mr. Steimle, I am going to show you a
plurality of exhibits or invoices rather that are
dated '06, '05. They appear to be just '06 and '05.
These invoices portend to be invoices from Portals
Plus to Firestone for pipe boots. I am going to hand
these to Mr. Steimle and ask him if he can identify
those invoices?

A Yes. They are Portals Plus invoices, part
of Hart and Cooley, to Firestone. And we. still have
invoices to Firestone to present through 20009.

Q So you're still presently selling to --

Page 9 §
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A That is correct.

Q -— Firestone. This same product we're
looking at Exhibit 47

A The same product in Exhibit 4 I would have
an invoice in the last three weeks that would
represent that to Firestone.

0 And these invoices here do they relate at
least in part to the Exhibit 4 pipe boot, which is
characterized in the literature and in the testimony
as the medium pipe boot?

A That is correct.

MR. LINN: Objection as to form; leading.

MR. ALLEN: Okay. |

THE WITNESS: Should I respond to that?

MR. ALLEN: No. We will hand these to the
reporter and ask that she mark that as Defendant's
Group Exhibit 18.

(Exhibit marked as requested.)

MR. LINN: I just want to make sure I have
a continuing objection to any new exhibits that are
not expressly listed on the pre-trial order or
pre-trial —-

MR. ALLEN: Disclosures.

MR. LINN: It's called -- yes.

Page 10
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MR. ALLEN: Disclosures.

MR. LINN: Yes. Pre-trial disclosures.
Just confirm I have a continuing objection to any --

MR. ALLEN: We agree with that.

MR. LINN: Okay. Very good.

(Whereupon, a discussion was held

off the record.)

MR. LINN: Madam Reporter, are you getting
all this down?

THE COURT REPORTER: No. I was marking the
exhibits.

MR. LINN: Can you get this down? There's
interrogation of the witness going on and I can
barely hear it.

MR. ALLEN: I can tell you what we were
talking about. We were not trying to fool you. If I
wanted to. talk off the record, I would take him out
of the room or something so you could --

MR. LINN: I just wanted to make sure you
were asking him questions.

MR. ALLEN: No, I am not.

MR. LINN: You were going back and forth
and it appears the court reporter was not able to get

it down because she was marking an exhibit.

B O

METRO REPORTING SERVICE, LTD.
(630) 690-0050
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Page 12

MR. ALLEN: That is okay. I will tell you
what the conversation was about. Sean told me that
he thought there were invoices in the 30 B 6
deposition relating to Firestone. That was the
extent of the conversation. Since those are already
in evidence, it's not relevant. We will just move
on. Terry, are you still there?

MR. LINN: I am here. You know, I am just
listening and objecting. I will cross examine when
it's my turn.

BY MR. ALLEN:

0 Okay. Let's go into this briefly. Mr.
Steimle, I am going to show you Page -- I will give
you the Bates Number. ALP 00433, dated June 23,
2006. Which is a brochure, part of a brochure,
generated by Portals Plus, and contained in
Defendant's Exhibit Number 12 already in evidence.
And I am going to ask you if you see the drawing at
the top of the page.

- Terry, do you want to look for that?

MR. LINN: Yes. I am just trying to get
it. You said Defendant's Exhibit 127

MR. ALLEN: Yes. I will wait until you get

it.

METRO REPORTING SERVICE, LTD.
' (630) 690-0050
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MR. LINN: Hold on one moment and I will
have it. You said Page Number 4337

MR. ALLEN: Yes. Bates Number 433.

MR. LINN: Alright. I have it. Thank you.
BY MR. ALLEN:

Q Okay. Now is this a document that was
generated by Portals Plus? :

A Yes, it is.

Q And the drawing depicted at the top of the
page with dimensions on it on top of the words
"Specification", do you see that?

A Yes.

o) Now, Firestone in an effort to secure a
quotation for pipe boots from the plaintiff, AS
Holdings in this case, sent AS Holdings a
specification. I am going to ask you whether this
specific drawing out of the Portals Plus document
appears in the Firestone specification?

MR. LINN: Objection to the fofm. Leading
and assumes facts not in evidence. |

BY MR. ALLEN:

Answer.
A Yes. That is correct.
@) Okay. Thank you. In some of the

(630) 690-0050
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Page 14

advertising literature of Portals Plus pipe boots,
they say that the -- do you know what the
semi-toroidal --

THE COURT REPORTER: Semi --

MR. ALLEN: S-e-m-i dash t-o-r-o-i-d-a-1l.
BY MR. ALLEN:

0 Attributes to that ring or rib, that it is

a cutting guide? In fact, it says right on this
first page here, Page 1 of Exhibit 12, that it 1s a
cutting guide. I am going to ask you whether in your
experience with pipe boots that that semi-toroidal
rib is an effective cutting guide?

MR. LINN: Objection as to form. Go ahead.

THE WITNESS: No. It is a decorative
marketing piece. It is a soft rubber. I believe it
is 60 Shore A and the —- if you are using a knife to
cut the pipe boot, you can walk yourself right
through the semi-toroidal bead indicated in our
cutting line, which would not be a guide. It is a
marketing function and decorative.
BY MR. ALLEN:

Q And when you position the clamp on the pipe’

boot, does the semi-toroidal ring act as a stop to

keep the clamp from slipping off the pipe boot?

METRO REPORTING SERVICE, LTD.
(630) 690-0050

R AR ST

72
3%
]
:

e T R T P S T




e

10

11

12

13-

14
15
16
17
18
19
20
21
22
23

24

MR. LINN: Objection as to form. Go ahead.

THE WITNESS: No, it doesn't. Actually,
where you put the clamp could vary on the pipe boot.
You actually want to cut it below the rib line so
that you can stretch the material up and clamp the
pipe boot against the pipe. So the clamp actually
does not sit against the semi-toroidal bead around
the pipe boot.

BY MR. ALLEN:

Q So what is the function of this rib, if
any?

A It is decorative. It is marketing. It

gives it a unique look.

Q Is that look unique to Portals Plus?
A That is correct.
Q In combination with other shapes?

MR. LINN: Objection as to form.
THE WITNESS: That 1s correct.
MR. ALLEN: That is all I have.
CROSS EXAMINATION
BY MR. LINN:
o) Alright. Just a couple of questions, Mr.
Steimle. A guestion for you. Duriné the course of

this gquestioning by Mr. Allen, did he show you any

Page 15 %
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Page 16?

notes or anything, other than the exhibits that were

identified?

A No.

0 When --

A I am sitting about three feet away from
him.

0 When this Firestone boot is made is it

correct that the Portals Plus name does not appear

anywhere on the boot?

A No, that's not correct.
Q Where does the Portals Plus name appear?
A Are you -- I guess let -- I'm sorry. Let

me ask you the question. Of what boot are you
speaking of? Are you speaking of Exhibit 47

Q Let's back up.

A Are you speaking of Exhibit 4°7?

Q Yes.

A Okay. There is no Portals Plus name on
Exhibit 4. However, we do make boots that have
Portals Plus embossed on them.

Q When this boot that Portals Plus sells to
private -- to Firestone is that referred to as a
private labeling arrangement?

A Yes.

METRO REPORTING SERVICE, LTD.
(630) 690-0050



10
11
12
13
14
15
1o
17
18
19
20
21
22
23

24

Page 17

0 And Firestone in its marketing literature
and sales literature refers to it as the Firestone
boot, correct?

A That is correct.

Q And in the Firestone literature and
materials that Firestone uses to sell this private
label boot, it doesn't refer to Portals Plus as the
manufacturer. Is that correct?

A I am not sure, Terry. I don't have all
their literature.

Q Have you seen literature that Firestone
uses for its sale of the private label boot in which
Portals Plus is identified as the manufacturer?

A I have not.

0 In terms of your testimony with regard to
the functional attributes of this semi-toroidal ring
as compared to the written literature that Portals
Plus uses to market its pipe boots, which of those
two i1s the customer to rely upon as having the
correct interpretation of that ring?

A Customers, you know, rely on their own
field experience and the enviroﬁment that is on the
roof.

Q The marketing literature that Portals Plus

METRO REPORTING SERVICE, LTD.
(630) 690-0050
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Page 18

uses to sell its pipe boots is designed to
communicate information to customers about its pipe
boots, correct?

A Partially, vyes.

Q And Portals Plus when it sells its
maﬁerials using literature, such as catalogues and
website materials, it intends those items to be

accurate, correct?

A You know, I think the part you are missing,
though, the pipe boot is sealing a penetration on the
roof, which would be a pipe that is coming up or any
other item. And the tolerances on those pipes that
come up are fairly inaccurate. So when you do cut
the pipe boot, you have to cut it in various places
on the different sections of the pipe boot. So you
can't just rely on the marketing information to be
exact.

MR. LINN: Okay. Madam Reporter, could you
read my question back to being Mr. Steimle? And see
if you can listen to that question and see if you can
aﬁswer my guestion.

(Read back as requested.)

BY MR. ‘LINN:

Q Can you answer that question, Mr. Steimle?

METRO REPORTING SERVICE, LTD.
(630) 690-0050
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gquestions.

Accurate but not specific.

MR. LINN: Very good. No further

(AND DEPONENT FURTHER SAITH NOT.)

Page 19;
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Page 20

STATE OF ILLINOIS )
) SS:
COUNTY OF DU PAGE )

I, DEBBIE TYRRELL, CSR, a notary public
within and for the County of DuPage and State of
Illinois, do hereby certify that SEAN STEIMLE
was by me first duly sworn to testify to the truth,
the whole truth and nothing but the truth, and that

the above deposition was recorded stenographically by

me, in the presence of said witness, and afterwards

reduced to typewriting under my personal direction.

e T R

I further certify that the said foregoing

S

s B T T RS

transcript of the said deposition is a true, correct
and complete transcript of the testimony so given by %
said witness at the time and place specified as
aforesaid.

I further certify that the taking of this
deposition was in pursuance of notice and agreement;
and that there were present at the taking of this

deposition the appearances as heretofore noted.

e T T T P ey

T further certify that I am not a relative

ST

or employee or attorney or counsel of any of the

D O I

parties hereto, nor a relative or employee of such
attorney or counsel; nor do I have any interest

directly or indirectly in the outcome or events

METRO REPORTING SERVICE, LTD.
(630) 690-0050
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of this action.

Page 21 f

In witness whereof, I have hereunto set my

hand and affixed my notarial seal this 20th day of

November, 2009.

CERTIFIED SHORTHAND REPORTER
LICENSE NO. 084-001078
NOTARY PUBLIC

DU PAGE COUNTY, ILLINOIS

METRO REPORTING SERVICE, LTD.

(630)

690-0050
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APGUBRTON OB 95206

TOTALDUE | .

DUE DATE SHIP NO.

EXTENSION

~TAME ﬂl;f
L #HEG ~*i"d"sr§$ “H}x.

SALES TAX MISC CHARGE
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PORTALS PLUS, INC.
639 N. THOMAS DRIVE
BENSENVILLE, IL 60106 .

(630) 766-5240 * FAX.(630) 595-7868 -

REMIT TO: P.O. BOX 6500°
. CHICAGO, IL 60680-6500

BLCTH . sa*{mﬂz,ﬁ
L'H"i’s WE BUILDING PRODUC
HETH ‘H\u

N 46240

~ SLS1 SLs2 | DUE DATE DISC DUE DATE

UNIT OF
MEASURF
< i

TAXABLE NONTAXABLE

INVOICE

000602 *
HFTRESTONE BULLDING pvapwu
11457 BASTLAND AVENUE |
PRavid: ROVE, DEPT, 8U0-85%5-
THINGETRER 80 295%6 :

TOTAL DUE

ORDER NO

SALES TAX

53
OJ




ORDER NO. SHIP DATE

.

S dd




