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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD

)
E. & J. GALLO WINERY, ) Opposition No. 91181380
)  Opposition No. 91181381
Opposer, )  Opposition No. 91181383
)  Opposition No. 91181384
V. )  Opposition No. 91181385
)  Opposition No. 91181386
MIMULANI AG )  Opposition No. 91181388
)  (Consolidated)
Applicant.
)

OPPOSER’S RESPONSE TO MOTION TO WITHDRAW

Counsel for Applicant Mimularm\G (“Applicant”) filed a motionto withdraw on February 3
2010. According to the certificate of service atetthereto, Applicant’s ntion was “sent” to counse
for Opposer E. & J. Gallo Winery@pposer”) that dayThe Board granted the rion to withdraw on

February 5, 2010. Opposérrough its counsereceived the service copy of the motion today.

The motion to withdraw statesOpposer has knowingly and freedgsented to termination of

the undersigned counsel’s and his firm’s employment in this matter.” That is not true. In fact,

Applicant’s counsel never even informed Oppogar its counsel) of its intention to move t
withdraw. Opposer (and its counsel) only beeaaware of the motion after it was filed.

The Board’s order granting the motion to witlargives Applicant the option of appointin
new counsel, or filing a |per stating that Applicanchooses to representélf. Applicant is a
foreign company located in Switzerland. In ligtitthe Board’s recent orde regarding discovery
(e.g., the Board’'s February 3 aer reopening the discovery period for 60 days), Oppc
respectfully contends that Appéint should be required to appoir@w counsel in the United State
to facilitate the completion of discovery.

Given the timing of Applicant’s counselt®otion to withdraw — the motion was filed o

February 3, the very day the Board held a tedephconference on Opposen®tion to reopen the

discovery period and announced its intention @ngOpposer’'s motion — the motion to withdraw
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appears to be an attempt to complicate Opposditsts to complete diswery within the 60-day
reopened discovery period. Indeedhile the motion states thatpflicant’'s counsel intended to
withdraw as early as August 2009#licant’s counsel did not meat the possibility of withdrawal
during the February 3 telephone cergince. On the contrary, Apfant’s counsel implied that he
would work with Opposer’s counsel to resolve theipa’ discovery disputeand to coordinate the
taking of depositions.

In conclusion, Opposeaespectfully requests that the ladrawal of Applcant’'s counsel be

conditioned on Applicant appointingweounsel in the United States.

Dated: Februarg, 2010 Respectfullgubmitted,
HARVEY SISKIND LLP

/sl
By: Seth I. Appel

Four Embarcadero Center,™Bloor
San Francisco, CA 94111
Telephone: (415) 354-0100
Facsimile: (415) 391-7124

Attorneys for Opposer
E. & J. Gallo Winery
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CERTIFICATE OF TRANSMISSION
| hereby certify that true and wect copies of the attach€PPOSER’S RESPONSE TO
MOTION TO WITHDRAW is being electronically transmitteéd the Trademark Trial and Appea
Board on February 8, 2010.

Is]
Seth I. Appel
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| hereby certify that true and wect copies of the attach€PPOSER’S RESPONSE TO

MOTION TO WITHDRAW

addressed to Mark Lebow, Young & Thomps@09 Madison Street, Suite 500, Alexandria, \

22314, on February 8, 2010.

CERTIFICATE OF MAILING

is being served on Applicant via first-class mail, postage prep

Is]
Seth I. Appel
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