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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

________________________________________________________ X
DR PEPPER/SEVEN UP, INC.,

Opposer/Petitioner, . ConsolidatedProceedings

OppositionNo. 91180742
- against - : Cancellation No. 92048446

KRUSH GLOBAL LIMITED, :

Applicant/Registrant. :
________________________________________________________ X

OPPOSER/PETITIONER’S REPLY MEMORANDUM OF LAW
IN FURTHER SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT

INTRODUCTION

The memorandum of Krush Global Limited{ush Global”) in opposition to the Motion
for Summary Judgment filed by Dr Pepper/SeMgn Inc. (“Dr Pepper)is filled with
conjecture, hearsay and opinion. aVit lacks is evidence sufficient to show that there are
material issues of disputed fact.

This opposition proceeding is straightforward, and the facts, notwithstanding Krush
Global’s attempts, are simple and undisputéde Board is presented, on the one hand, with
uncontroverted evidence of Pepper’s priority in various CRUSH marks used in connection
with beverages, and, on the atland, with Krush Global’s attempt to register or maintain a
registration for the mark CRUSSH for use in cection with restaurant services that feature
beverages. In essence, the Board is presentedwo nearly identical marks used in connection
with clearly related goods and sees, provided to the same s$aof consumers through related
trade channels. Krush Global offers no admissbldence to dispute thesleterminative facts.

Faced with this, Krush Global attempts to am® the Board by pretending that the facts

are other than what they are. For examigtesh Global pretends that Dr Pepper does not own
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rights in the mark CRUSH but owns only thertif®RANGE CRUSH and only in a particular
logo format. Krush Global also pretends thatapplication and registratn at issue are limited
to a certain type of restaurasdrving a certairype of customer. The Board should not be
misled by Krush Global’s wishful but@orrect rendition othe facts.

Knowing that it cannot overcome the factsmatter its efforts, Krush Global pins its
hopes on rewriting the law, seeking to imposeDr Pepper a standard for likelihood of
confusion that Krush Global claims is applicablequely to cases coarning food or beverages
and restaurant services. Of course, this herggd standard is locat@owhere in the governing
law and is simply a figment of Krush Globmimagination. The ldélihood of confusion
standard to be applied in this case is the sstaveard applied in eveother Board proceeding.

When Krush Global’s conjecture and imaginegal standards are properly discarded,
and when the appropriate likelihood of confusiaators are analyzed ametighed, it is evident
from the undisputed facts that Krush Global's CF8BSmarks are likely tcause confusion with

Dr Pepper’s prior used, federally registd, and century-0ICRUSH marks.

ARGUMENT

DR PEPPER HAS SATISFIED THE SUMMARY JUDGMENT STANDARD

Section 56(c) of the Fedef@lles of Civil Procedure provides that summary judgment
should be granted if there is no genuine issue asytanaterial fact such that the moving party is
entitled to judgment as a matter of law. Trandrd is not whetherehe may be some alleged
factual disputesi.g., such as whether in the U.K. orargga is called ange squash); the
requirement is that there be genuineissue oimaterialfact. Anderson v. Liberty Lobby, Inc.
477 U.S. 242, 247 (1986).

As to what facts armaterial that is determined by tiseibstantive law governing the
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underlying claims. “Only disputesver facts that might affetthe outcome of the suit under the
governing law will properly precludeerentry of summary judgmentld. In this case, the
only materialfacts are those necessary to deterrataading and priority and to analyze the
likelihood of confusiorfactors set forth ihn re E. I. du Pont de Nemours & C477 U.S.P.Q.
563, 567 (C.C.P.A. 1973)Seee.g, Venture Out Props. LLC v. Wynn Resorts Holdings,,LLC
81 U.S.P.Q.2d 1887, 1891-94 (T.T.A.B. 2007).

As to whether a factual disputegenuine that depends on whether a reasonable fact-
finder could resolve the dispute in favafrthe non-moving party on the eviderafeaecord.
Bausch & Lomb Inc. v. Karl Storz GmbH & Co. K& U.S.P.Q.2d 1526, 1530 (T.T.A.B. 2008)
(citing Opryland USA Inc. v. Great Am. Music Show |28 U.S.P.Q.2d 1471, 1472 (Fed. Cir.
1992);0lde Tyme Foods, Inc. v. Roundy’s, Ji2 U.S.P.Q.2d 1542, 1544 (Fed. Cir. 1992)).
The initial burden is on the moving party Dr Pepigeshow no genuine issue of material fact.
But then the burden shifts to the non-movingy&rush Global to submit admissible evidence
sufficient to rebut Dr Pepperfactual showings and demoratts a genuine dispute warranting
trial. SeeVenture Out Prop.81 U.S.P.Q.2d at 1896ee alsarBMP § 528.01. To fulfill its
burden of showing a genuine dispute, Krush Glolast do more than make arguments. It must
proffer real and admissible evidemmeuntering that submitted by Dr Pepper.

Here, Krush Global has not shouldered its burden of submitting admissible evidence
sufficient to create genuinedispute as to any of theaterialfacts. The evidence Krush Global
offers is primarily hearsay statements of itsigipal, and even those hearsay statements do not
address any of the material facts. WhendrGlobal's opposition brief is stripped of its
rhetoric and hearsay, the remaining facts indedplytshow Dr Pepper’s entitlement to summary

judgment in these consolidated proceedings.
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Il. KRUSH GLOBAL HAS FAILED TO COME FORWARD WITH SUFFICIENT
EVIDENCE TO RAISE A DISPUTED ISSUE OF MATERIAL FACT

A. The Uncontroverted Evidence Establishe Dr Pepper’'s Standing and Priority

Dr Pepper established through its moving hitiett it has standing to challenge Krush
Global's CRUSSH marks, and that it has ptjoof use in its own CRUSH marks through
century-long use and deds-long registration.Sge Opposer/ Petitioner’s Motion for Summary
Judgment(“Mov. Br.”) at 10, 11-12.) Krush Global hast attempted to Dr Pepper’s standing or
priority, and both are therefore dsliahed for purposes of this motion.

B. The Uncontroverted Evidence Establishes Likelihood of Confusion

Krush Global's analysis of élikelihood of confusion factors is an artful dance that
argues facts that are not relevantl not admissible, that ignoreg tactual facts, and that relies
on imaginary or irrelevant law. Whatever ekseish Global's opposition brief might be, it is not
sufficient to overcome Dr Pepper’s showing tha gntitled to judgment as a matter of law.

1. Krush Global’s Proposed Likelihoarf Confusion Test is Fiction

From beginning to end, Krush Global's argemhon likelihood of confsion is flawed.
The first mistake Krush Global makes is to & ¢fuat the likelihood ofonfusion analysis in
cases such as this — that is, those inngjfood or beverage prodson the one hand and
restaurant services on the othas different from and morenerous than the likelihood of
confusion test applied in ewy other Board proceedingS€eOpp. Br. at 7-8.) In such cases,
Krush Global argues, not only must the marks at issuddnéical but also the opposer’'s mark
must befamous (Id. at 7.)

There is no question that Krush Globahi®ng. The cases Krush Global cites for the
absurd proposition that a differelikelihood of confusion stadard is applicable hereJacob’s

v. International Multifoods Corp212 U.S.P.Q. 641 (C.C.P.A. 198R)pyd’'s Food Products
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Inc. v Eli's Inc, 25 U.S.P.Q.2d 2027 (Fed. Cir. 1993), &mde Coors Brewing Cp68
U.S.P.Q.2d 1059 (Fed. Cir. 2003) — say nothing efsibrt. These cases simply stand for the
very unremarkable proposition that likelihoodcohfusion is not autontia just because the
marks at issue may share some similaritiesaaadised in connection with food products on one
side and restaurant services on the otkeg. Lloyd’s Food Prods.25 U.S.P.Q.2d at 2030 (“The
board is correct that there is per serule about confusion where similar marks are used in
connection with restaurant sex@s and food products.”) (citintacobs 212 U.S.P.Q. at 642);
see also In re Coor$8 U.S.P.Q.2d at 1063 (“[T]he fatiat restaurants serve food and
beverages is not enough to renfiberd and beverages related tsterirant services for purposes
of determining the likelihood of confusion. ..The Board therefore properly looked to other
evidence to determine whether baad restaurant services aedated for purposes of assessing
the likelihood of confusion.”). In bder words, , the whole spectrum of thePontlikelihood of
confusion factors is relevant @ases involving food and restauraetvices, just as in all cases.

2. Krush Global Has Not Shown a Dispute on Any
Issue of Material Fact de Likelihood of Confusion

Not only does Krush Global’s likelihood of cargion discussion proceed from a flawed
legal perspective, it also proceeds from a flafeetual basis. Although Krush Global in both its
opposition brief and in the declaration of its presitdsets forth a number of statements disguised
as facts, nothing Krush Global offers creatgemuine issue of matatifact sufficient to

overcome Dr Pepper’s weight of evidence on likelihood of confusion.

! Even if Krush Global were somehow correct that a unique likelihood of confusion standapiitibégy Dr

Pepper would still be at a loss to explain how Krush Glohale to the conclusion that such a standard requires the
marks to be identical and the prior mark to be famous. Such a rule of law can be fooneahthe three cases

cited by Krush Global (or any other case).

{F0390848.2 } 5



a. Similarity of the Marks

The similarity of the marks is one of the most importhnPontfactors,Ava Enters., Inc.
v. Audio Boss USA, Inc/7 U.S.P.Q.2d 1783, 1784 (T.T.A.B. 2006), and the near identity of the
marks at issue here canmausibly be disputedThis case involves, on the one hand, Dr
Pepper's CRUSH marks — which include not aky word mark CRUSH, but also stylized
versions of the CRUSH mark with and withalésign elements, as well as the word mark

ORANGE CRUSH - and, on the other hand, Krush Globakgistration of the word mark

CRUSSH and its application to register the r - (the “CRUSSH Logo Mark?”).

Krush Global does not attack the ownerabrialidity of Dr Pepper’s various CRUSH-
inclusive registrations — nor calit. Instead, Krush Global simppretends that Dr Pepper does
not have rights in CRUSH standing alon@hat leaves Krush Globfiee to base its entire
argument against similarity on the fiction tizatPepper has rights only in the mark ORANGE
CRUSH in its current logo formatSéee.g, Opp. Br. at 9 (“Since [Dr Pepper] has indicated
that the principal flavor mark ®RANGE CRUSH, that is the trademark that should be used for
comparison purposes, as seen belowifdieyy current ORANGE CRUSH logo].”f.)And to

help Krush Global pursue its fanyathat the parties’ marks are not similar, Krush Global also

2 This recitation of Dr Pepper’s marks is limited torégistered marks. Dr Pepphas common law rights in a
greater number of word marks — sashGRAPE CRUSH — as well as in a nembf stylized and design-inclusive
presentations of its word marks.

% In ignoring the existence of the mark CRUSH, Krush Global ignores not only Dr Pepper’s nuregistuations

for the mark but also evidence of use submitted in caimmewith Dr Pepper’s moving brief. While Krush Global
states that Dr Pepper has submitted no evidence it udgSKCRs a stand-alone markg@ Br. at 8-9), even the
CRUSH logos reproduced in Krush Global's opposition briglagte 8 clearly show that CRUSH exists and is used
as a stand-alone mark. The addition of design eleraadtflavor designations actually emphasizes that the name
of Dr Pepper’s soda is, simply, CRUSH.

* In an attempt to support its distorted view of the maitkissue, Krush Global relies on a number of “facts” that it
creates out of thin air. For examplleere is no support for Krush Glolsastatements that Dr Pepper’'s CRUSH
soda is sold “in a see-through bottle or can of the sabog” (Opp. Br. at 8); that Dr Pepper's CRUSH mark is
known to consumers only as “ORANGE CRUSH or GRAPE CRUSH, and sadoyy’of that consumers “are not
inclined to ask for a CRUSH in a store — instead one asks for an ‘ORANGE CRUG&HIt 9).
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conveniently ignores its own CRI38 word mark, arguing against similarity solely on the basis
of its CRUSSH Logo Mark. SeeOpp. Br. at 9.)

Krush Global’s efforts are undéasidable, as there can besubstantial debate regarding
the overwhelming similarity of #nreal marks at issue here.

i. Krush Global Does Not Dispute ThaetRarties’ Word Marks Are Similar

The word marks CRUSH and CRUSSH - thistexce of both of which Krush Global
conveniently attempts to ignore — are virtuatiglistinguishable in tens of sight, sound and
meaning. Krush Global has admitted that gegsially took Dr Pepper's CRUSH mark and
simply added an additional letter “S.” (Opp. Bt.11). The addition dhe letter “s” does not
differentiate the marks in any material way.témrms of appearance, even Krush Global itself
does not argue that the marks are visuabyimlitive, instead focusing all its efforts on
distinguishing the parties’ respective logo marks. (Opp. Br. at 9.) As to the sound of the marks,
Krush Global admits that its mark can be prarsmd in any number of ways: consumers can
extend or not extend the double-sgrlong as they like. (Opp. Bat 11.) This also means that
the speaker can limit the sound for as shortrenges it wants — nkang the CRUSSH mark, by
Krush Global’'s own admission, identical in souadr Pepper's CRUSH mark. In any event,
the Board has held that thaseno correct pronuncian of a trademark and its owner cannot
control how purchasers will vocalize iinterLego A.G. v. Abrams/Gentile Entm’t, In63
U.S.P.Q. 2d 1862, 1863 (T.T.A.B. 2002). As te tharks’ meanings, to the extent Krush
Global’'s arguments that the teferush” has many meaningse@Opp. Br. at 11-12) are
relevant such arguments could applgually to CRUSH as to CRUSSHKrush Global

therefore has admitted that the marks have the same meaning.

® On this point, we note that Dr Pegfs CRUSH marks are incontestable andncea be challenged as descriptive.
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Krush Global’s reliance on th&Eleven, Inc. v. Wechs|e83 U.S.P.Q.2d 1715 (T.T.A.B.
2007), concerning the lack of siarity between GULPY and GULs¢eOpp. Br. at 11) is of
little consequence here. Unlike CRUSSH (wh&but a misspelling of Dr Pepper's CRUSH
mark) and CRUSH which look the same, sourelsame, and have the same meaning, by no
stretch of the imagination dBULPY and GULP have the sampenunciation or meaning.

Krush Global’s reliance olm re Hearst Corp.25 U.S.P.Q.2d 1238 (Fed. Cir. 1992)
(involving VARGAS and VARGA GIRL), Interstate Brands Corp. v. Celestial Seasonings, Inc.
198 U.S.P.Q. 151 (C.C.P.A. 1978) (invinig RED ZINGER ad ZINGERS), anding Candy
Co. v. Eunice King's Kitchen, Incl82 U.S.P.Q. 108 (C.C.P.A974) (involving MISS KING’S
and KINGS), is likewise misplaced, since, amotiger reasons, Dr Pepper owns rights in
CRUSH, not just ORANGE CRUSH.

i. Krush Global Does Not Create a Genuine Dispute Regarding
the Similarity of Its Logdark to Dr Pepper’'s Marks

The CRUSSH Logo Mark at issue is alsghiy similar to Dr Pepper’s established
CRUSH marks. Although KrugBlobal attempts to limit the comparison of its logo mark to
only Dr Pepper’s current OMNGE CRUSH logo formatseeOpp. Br. at 9), all of Dr Pepper’s
various CRUSH-inclusive marks are pdiaty relevant to the inquiry.

Krush Global does not dispute that the dwamt portion of its CRUSSH Logo Mark is
the word CRUSSH. This is essentially ideatito both Dr Pepper's CRUSH mark, to the

dominant portion of Dr PepperBRANGE CRUSH mark, and togtdominant portion of any of

® Krush Global does not — and cannot — argue that the additional letter “s” changes the me2Rid§®H from

the meaning of CRUSH. In this respdabiese marks are indeed different than those in which “s” makes a word

plural or possessive.S€eOpp. Br. at 11-12 (citing\utomatic Timing & Controls, In v. McDowell-Wellman Eng’g

Co, 162 U.S.P.Q. 462 (T.T.A.B. 1969) (Board concluded opposer not injured by registratiof afiede

applicant already ownedgistration for ABCs); andHess'’s of Allentown, Inc. v Nat'l Bellas Hess, JA&9

U.S.P.Q. 673 (T.T.A.B. 1971) (although Opposer owned marks HESS and HESS'S, Board concluded no likelihood
of confusion where Hess was a common aom@ and application was for BELLAS HESS).
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Dr Pepper's CRUSH logo marksAs such, for all the reasodiscussed above in connection
with the word marks, Krush Global's logo maskessentially the same as Dr Pepper's CRUSH
marks. Seege.g, Ava Enters., In¢.77 U.S.P.Q.2d at 1785 (design marks “highly similar” where
word portion differed only by a single letter).

The design portions and the ogancoloring of the partiesharks only serve to reinforce
the similarity created by dominant word portimighe marks. Krus Global does not really
dispute this, contending insteadthhe design and color featuisDr Pepper’s logo mark are
weak on the theory that similagdtures are used in connectiottwother orange-flavored soda.
(Opp. Br. at 10% However, even Krush Global cantatve failed to notie that, unlike the
CRUSSH Logo Marknoneof these logo marks bear a word mark that resembles Dr Pepper’'s
mark in any way, shape or fashion. If anythithggse logo marks serve merely to reinforce the
similarity between Dr Pepper's CRUSéfo and Krush Global's CRUSSH logo.

b. Krush Global Does Not Create a Genuine
Dispute as to the Strength of the CRUSH Marks

Krush Global’s discussion regarding the faofiér Pepper's CRBH marks proceeds
from the flawed assumption, discussed above,Dn&epper cannot succeed in this proceeding

unless one or more CRUSH marks is famo®eeQpp. Br. at 13.) This is not the law. A

" That CRUSH is the dominant feature of Dr Pepper’s mark is shown by Krush Global’'s own papersnipie,ex
in all of Krush Global’s depictions of Dr Pepper's ORANGE CRUSH mseleApp. Br. at 11 8, 9, 10), CRUSH is
the principle, dominant and source-identifying term. Indeed, the terms ORANGE, CHERRY, GRARBRE lérush

Global has noted, merely flavor designations taainot be exclusively apmpriated by Dr Pepper.

8 Krush Global has submitted no evidetieat any of the third party logos it refapes are in use. As such, even if
the logos were relevant to any issue in firisceeding, they could not be considered.

° Several of the assertions that Krush Global makes irosupfits argument that the parties’ logo marks are not
similar have no support and no relevance, including (i) the assertion that “for most of it Rigfooser’s logo
looked more like this [showing an early version & @RUSH logo]” (Opp. Br. at 10); (ii) “[Dr Pepper]'s
ORANGE CRUSH, the equivalent ‘Orange slice design’, and the orange flavored and coloredisbds vigible
through a soda bottle, are always the first thing a consumer skEsdrid (iii) “[N]Jo one says ‘I'll have a Crush
Orange’ or ‘I'll have a Crush Grape.’ Itis an ‘Orang@&€r or ‘Grape Crush.” (Op®Br. at 11). These “facts”
must be disregarded.
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mark’s strength is merely one factor in detaing the scope of prettion, and therefore Dr
Pepper does not need to prove that any of its 8Rbharks is famous iorder to succeed on its
claim. E.g, Ava Enter, 77 U.S.P.Q.2d at 178BC Comics v. Pan Am. Grain Mfg. C@7
U.S.P.Q.2d 1220, 1228 (T.T.A.B. 2005). Morenweven relatively weak marks enjoy
protection against closely similar marks for related goods, 2 J. Thomas McGécagrthy on
Trademarks and Unfair CompetitigtiMcCarthy), § 11:76 (4" ed. 2008).

Even though Dr Pepper need not shoat tts CRUSH marks are famous or even
particularly strong, Dr Pepper nonethelessdusnitted evidence that its CRUSH marks are
strong and well known. As Krush Global itsedtognizes, Dr Pepper’s survey evidence shows
that Dr Pepper's ORANGE CRUSH mark eysa significant awareness among consurtfers.
But Dr Pepper’s evidence of the renowntefCRUSH marks goes well beyond the impressive
awareness survey figures. In fact, Krush Gl@amits that Dr Pepper's CRUSH marks have
been used and advertisedcgrihe early part of the 19008e€Opp. Br. at 13, 17.)

The only thing Krush Global attempts to dispute is the sales success of Dr Pepper’'s
CRUSH sodas, arguing that Dr Pepper's ORANGRJSH soda is not currently the top selling
orange soda. (Opp. Br. at 15-16.) However, tieen® rule of law statig that only top selling
marks in their category enjoy prot@n. Moreover, it is hard tdifficult to see how a brand that

has endured for more than 100 yearsld not be considered successful.

19 Krush Global’s argumentsgarding the admissibility of Dr Pepper'srsey evidence are misplaced. Dr Pepper
produced the summary of the survey results to Krush Global during discovery. The surmey ezaslucted by Dr
Pepper, and Dr Pepper does not have in its possession, custody or control the ursdevigindocuments. Krush
Global did not complain about Dr Pepper’s documeatipction at any point, nor otherwise request additional
information about the awareness survey, whether formal discovery methods or informal means.

™ In any event, Dr Pepper’s sales of CRUSH concentainpare favorably even to those cases cited by Krush
Global. For example, Dr Pepper’s recent annual sales far exceed tRestums de Coeur, Ltd. v. Lazan@s
U.S.P.Q.2d 1012 (T.T.A.B. 2007), where the Board concluded that the opposer's mark had achiexeltjseen
of success.”
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c. Krush Global Does Not Create a Genuine Dispute
as to the Similarity of Goods and Services

Another key factor in thdu Pontanalysis is the relatedness of the goods and services at
issue. Ava Enter. InG.77 U.S.P.Q.2d at 1784 Much likeush Global pretends the marks at
issue are different than what they ar@n attempt to overcome another kieyPontfactor, so
too does Krush Global pretend that the services and goods atissliferent than what they
really are in an attempt to overcome tthisPontfactor.

The application and registration of Krush Glbatissue cover a bad identification of
services, namely, “restaurantt@adng, snack bar and café servigavision of prepared food;
food and drink preparation and presentationisesy bar serges; catering services for the
provision of food and drink; pparation of food stuffs or meals for consumption off the
premises; sandwich and salad bar servicase Wwar services.” Notwithstanding this
indisputable fact, Krush Globgoes through great efforts tonvince the Board that Krush
Global’s services are actually far more limitéspecifically, Krush Globadeeks to pretend that
the only services at issue arstearant services “sell[inggalthy good and beverages to health
conscious consumers.” (Opp. Br. at 20.)

However, there argo limits in the application or registian as to the types of restaurant,
catering, snack bars and café services torbeided under the CRUSSH marks. Thererare
limits in the application or registtion as to the type of food drink to be served at Krush
Global’s proposed CRUSSH sae outlets. And there arm limits in the application or
registration as to the types of consumersiush Global's CRUSSH-branded services.

Krush Global’s attempt to rewrite and narrowe gtope of its intended use is transparent:
it hopes to avoid the obvious retatship between the broad seesddentified and the beverage

goods on which Dr Pepper has long used its CRfarks. But, on this motion for summary

{F0390848.2 } 11



judgment, the Board is required to consideritlemtification of serviceas set forth in the
application and registration, not some imaginahidication of services put forth solely for
purposes of avoiding summary judgmeRaula Payne Prods. Co. v. Johnson Publ'g Co.,,Inc.
473 F.2d 901, 902 (C.C.P.A. 1978);re Elbaum 211 U.S.P.Q. 639, 640 (T.T.A.B. 1981).
Thus, the services of Krush Global relevanthis proceeding are those identified in the
application and registrationamely, the provision ainytype of food anénytype of drink to
anytype of consumers. And, as Dr Peppeandsstrated in its moving brief, those broad
services are clearly related to the beveragduypts primarily offered under Dr Pepper's CRUSH
marks.

While Krush Global cannot rewrite its idemtétion of services to avoid summary
judgment, it is nonetheless relevant to the siitylaf goods and services analysis that Krush
Global intends to focus its offerings on bewgrs products, much as it does in its existing
CRUSSH outlets in the U.K.. i& clear that the beverage-centestaurant services Krush
Global seeks to provide are clogetlated to the beverage produstswhich Dr Pepper has used
its CRUSH marks for more than a centuBeege.g, In re Sage Dining Servs., In&er. No.

75/789,623, slip op. at 8-12 (availablenép://des.uspto.gov/Foia/ReterivePdf?system=

TTABIS&fINM=75789623-05-07-2003 2003 TTAB LEXIS 216 (T.T.A.B. May 7, 2003).

Even the case on which Krush Global relies so hedvilge Coors Brewing Co68
U.S.P.Q.2d 1059 (Fed. Cir. 2003g€Opp. Br. at 22-23), supptsrthis conclusionCoors
concernedinter alia, the question whether bdasrrelated to restaurasérvices. The Board held
that beer and restaurant services were /et the Federal Circuield otherwise on the
evidence presented. Noting that there ip@oserule that food and staurant services are

related, 68 U.S.P.Q.2d at 1063, #ederal Circuit nonetheless ctunbed that “th[e] case would
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be different . . . if the registrant’s mark had been for a brewpub or for restaurant services and
beer. In that case, the goods and services associated with the two marks would clearly be
related.” 1d. at 1064 (emphasis added). Here, Krush Global’s broadly identified restaurant
services, which by its own admission will be centered on providing beverages, are clearly related

to Dr Pepper’s CRUSH-branded beverages, much like a brewpub is clearly related to beer.

REDACTED

d. Krush Global Does Not Create a Genuine
Dispute as to the Overlapping Trade Channels

In analyzing the similarity of trade channels, unless there is a limitation in the goods or

services identification at issue, the Board presumes that the services are marketed in all normal

trade channels for the identified services to ordinary consumers for such services. fn re Elbaum,
211 U.S.P.Q. at 640. In order to avoid the conclusion that the parties’ trade channels and
consumers overlap as shown in Dr Pepper’s moving brief (Mov. Br. at 21-22), Krush Global

again engages in the fiction that its identification of services in its application and registration is

b
I

narrowly drawn.
As discussed above, the application and registration at issue include a broad identification

of restaurant, catering, snack bar and café services and provision of food and drink. Despite this,

{F0390848.2 ) ] 3




Krush Global pretends in its opptsn brief that use of its CRSSH mark willbe limited to
“stand-alone facilit[ies] locateith busy, high-traffic, metropian locations” frequented “by

busy professionals looking to grathealthy breakfast, lunch smoothie.” (Opp. Br. at 21.)
However, there is no such limitation in Krush Glidapplication and regtration. And, as with
thedu Pontfactor concerning similarity of the goodad services, the factor concerning overlap
of trade channels must be considered in lgftthe full identification of services in the
application and regisdtion at issuePaula Payne Prods. Co473 F.2d at 904n re Elbaum

211 U.S.P.Q. at 640. As shown in Dr Pepperwimg brief, these broad restaurant services
include the types of restaurasdrvices selling Dr Pepper’'s CI8H soda. The trade channels
and consumers clearly overl&p.

Further, the argument that Krush Global doescaorently sell its juice products in third-
party retail locations in the U.Ks¢eOpp. Br. at 21) ignores threlevant inquiry, which is
whether consumers would believe, upon segingh Global's CRUSSH mark, when used in
connection with restaurant ser@gproviding drinks, is somehaagsociated or connected with
Dr Pepper.Cf. Venture Out Props81 U.S.P.Q.2d at 1892. Thegument also ignores the
extensive third-party evider showing that it is a common phenomenon for companies —
including, critically, Dr Pepper to sell food or beverage produatsmass-market chains and
supermarkets under an identical mark as usedffering restaurant services such as those

identified in Krush Global’'s applican and registration. (Mov. Br. at 8.)

12Dr Pepper is at a loss as to how Krush Global concluded that CRUSH-branded soda is adly joriraral

areas. $eeOpp. Br. at 21.) The evidence Krush Global reliesnosupport of this statement actually shows that
rural and suburban areas are high-trafimrkets for CRUSH soda. Similarly, there is not one iota of evidence to
support the claim that orange soda is consumed mostly by chil@egre.g, Opp. Br. at 20.)
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e. Krush Global Has Not Disputed the Evidence of its Bad Faith

Krush Global’s bad faith in pursuing its application and registration at issue is manifest.
(See Mov. Br. at 24.) Krush Global does not dispute the bad faith evidenced in its application
and registration history, instead arguing only that soda is “bad” and that Krush Global therefore
would not want to be associated with a soda brand. (Opp. Br. at 22.) Regardless of whether
soda is or is not healthy, Krush Global does not dispute the obvious benefits of consumers
believing that its juice bars are associated with a century-old brand. In any event, even if Krush
Global did not adopt the CRUSSH mark in bad faith, its alleged good faith does not weigh in its

favor in the likelihood of confusion analysis. McCarthy at § 23:107.

CONCLUSION
For the foregoing reasons, and the reasons set forth in its moving brief, as well as the
facts set forth in the accompanying declarations and exhibits thereto, Dr Pepper submits that the
undisputed material facts establish a strong likelihood of confusion, mistake and deception
arising from registration of Krush Global’s CRUSSH Marks. Accordingly, Dr Pepper
respectfully requests: (1) that registration of Application Serial No. 79/033.,050 be denied; (2)
that Registration No. 3,275,548 be cancelled; and (3) and that judgment for Dr Pepper be entered

in this consolidated proceeding.

Dated: New York, New York FROSS ZELNICK LEHRMAN & ZISSU, P.C.

January 2, 2009
By: m% S LYWV

Barbara A. Solbmon
Laura Popp-Rosenberg
866 United Nations Plaza
New York, New York 10017
Phone: (212) 813-5900
Email: bsolomon@frosszelnick.com

Ipopp-rosenberg@frosszelnick.com
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CERTIFICATE OF SERVICE

I hereby certify that I caused a true and correct copy of the foregoing
Opposer/Petitioner’s Reply Memorandum of Law in Further Support of Its Motion For
Summary Judgment to be deposited with the United States Postal Service as First Class mail,
postage prepaid, in an envelope addressed counsel for applicant, Jason Drangel, Esq., 60 East
42" Street, Suite 820, New York, NY 10165, this 2nd day of January, 2009.

(—%fu 5 -_MA = M
“Tlaura Popf)—'Rosenbergh/

{F0390848.2 } 1 6



