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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

REXX INDEX, LLC. Opposition No. 91180458
Opposer, Mark: REX
v Serial No.:  77/014,136
Class: 36

REAL ESTATE EQUITY EXCHANGE,

INC., Filed: October 4, 2006

Published:  July 3, 2007
Applicant.

Commissioner for Trademarks
P.O. Box 1451
Alexandria, VA 22313-1451

APPLICANT’S ANSWER TO OPPOSER’S NOTICE OF OPPOSITION

Applicant Real Estate Equity Exchange, Inc., the assignee of and successor-in-interest to
Real Estate Equity Exchange Cayman, Inc. (“Applicant”) hereby Answers the above-captioned
Notice of Opposition as follows:

Answering the preamble on page 1 of the Notice of Opposition, Applicant lacks
knowledge or information sufficient to form a belief as to the truth of the allegations concerning
Opposer’s organization, location, and/or belief with respect to its damage, and therefore denies
same.

L. Applicant admits that the United States Patent and Trademark Office (“USPTO”)
records show Opposer is the owner of Application Serial Nos. 77/119,024, 77/119,068, and
77/119,072. Except as expressly stated herein, Applicant lacks knowledge or information
sufficient to form a belief as to the truth of the allegations of Paragraph No. 1 and therefore

denies same.
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2. Applicant lacks knowledge or information sufficient to form a belief as to the
truth of the allegations of Paragraph No. 2 and therefore denies same.

3. Applicant lacks knowledge or information sufficient to form a belief as to the
truth of the allegations of Paragraph No. 3 and therefore denies same.

4. Applicant lacks knowledge or information sufficient to form a belief as to the
truth of the allegations of Paragraph No. 4 and therefore denies same.

5. Applicant admits that it is the current owner of Application Serial No.
77/014,136. Except as expressly so admitted, Applicant denies the allegations of Paragraph No.
5.

6. Applicant admits that its predecessor-in-interest filed intent to use Application
Serial No. 77/014,136 in the USPTO on October 4, 2006 for the mark REX. Except as expressly
so admitted, Applicant denies the allegations of Paragraph No. 6.

7. Applicant admits that its Application Serial No. 77/014,136 in Class 36 identifies
the following services: “Investment management of funds raised to buy options on owner-
occupied residences; assuming financial risk of others by entering into options on owner-
occupied residences; option fund investment services; investment of funds for others; investment
of funds for others in owner-occupied residences; establishing funds for others to purchase
options on owner-occupied residences; providing information on the internet with respect to
options on owner-occupied residences; Brokerage of real estate options; origination, servicing
and management of option contracts on owner-occupied residences.” Except as expressly so
admitted, Applicant denies the allegations of Paragraph No. 7.

8. Applicant lacks knowledge or information sufficient to form a belief as to the

truth of the allegations of Paragraph No. 8 and therefore denies same.
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9. To the extent that paragraph 9 purports to set forth conclusions of law, no
responsive pleading is required. Except as expressly stated herein, Applicant lacks knowledge or
information sufficient to form a belief as to the truth of the allegations of Paragraph No. 9 and
therefore denies same.

10.  Applicant lacks knowledge or information sufficient to form a belief as to the
truth of the allegations of Paragraph No. 10 and therefore denies same.

11. Applicant lacks knowledge or information sufficient to form a belief as to the
truth of the allegations of Paragraph No. 11 and therefore denies same.

12.  Applicant lacks knowledge or information sufficient to form a belief as to the
truth of the allegations of Paragraph No. 12 and therefore denies same.

13.  Applicant admits that it has not filed an Amendment to Allege Use or a Statement
of Use in Application Serial No. 77/014,136. Except as expressly so admitted, Applicant denies
the allegations of Paragraph No. 13.

14. Answering Paragraph No. 14, Opposer purports to set forth conclusions of law,
therefore no responsive pleading is required.

15.  Applicant admits that if it is granted a registration based on the application
opposed herein, it would obtain a prima facie exclusive right to the use of its mark. Except as
expressly stated herein, Applicant lacks knowledge or information sufficient to form a belief as

to the truth of the allegations of Paragraph No. 15 and therefore denies same.

AFFIRMATIVE DEFENSES
Applicant sets forth below its affirmative defenses. By setting forth these affirmative

defenses, Applicant does not assume the burden of proving any fact, issue, or element of a cause

of action where such burden properly belongs to Opposer. Moreover, nothing stated herein 1s
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intended or shall be construed as an acknowledgement that any particular issue or subject matter

is relevant to Opposer’s allegations.

FIRST AFFIRMATIVE DEFENSE
(Priority)

On information and belief, the date of Applicant’s first use of its REX mark pre-dates any
use of Opposer’s alleged REXX, REXX INDEX, REXX PROPERTY INDEX, and REXX
REAL ESTATE PROPERTY INDEX marks, therefore Applicant has priority.

SECOND AFFIRMATIVE DEFENSE
(Standing)

On information and belief, Opposer lacks standing to oppose registration of the mark, as
Opposer does not have rights, superior or otherwise, sufficient to support the Notice of
Opposition.

THIRD AFFIRMATIVE DEFENSE
(Unclean Hands)

Opposer’s action is barred by the doctrine of unclean hands, because Opposer bears fault

for the damages it has or will suffer.

FOURTH AFFIRMATIVE DEFENSE
(Laches or Acquiescence)

Opposer’s action is barred by the doctrine of laches or acquiescence.

FIFTH AFFIRMATIVE DEFENSE
(Waiver or Estoppel)

Opposer’s action is barred by the doctrine of waiver or estoppel.
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SIXTH AFFIRMATIVE DEFENSE
(Additional Affirmative Defenses)

Applicant hereby gives notice that it intends to rely on any additional affirmative
defenses that become available or apparent during discovery and thus reserves the right to amend

its answer to assert such additional affirmative defenses.

PRAYER FOR RELIEF

WHEREFORE, Applicant prays that the Opposition to Application Serial No. 77/014,136 be

dismissed and that a registration issue to Applicant for its mark REX.

Dated: December 7, 2007 Respectfully submitted,

o Wo—

Carole F. Barrett

Deborah Davis Han

HOWARD RICE NEMEROVSKI
CANADY FALK & RABKIN

A Professional Corporation

Three Embarcadero Center, 7th Floor

San Francisco, California 94111-4024

Telephone:  (415) 434-1600

Facsimile: (415) 217-5910
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PROOF OF SERVICE BY MAIL

The undersigned declares and says as follows:

My business address is Three Embarcadero Center, Seventh Floor, San Francisco, CA 94111-
4024. 1am employed in the City and County of San Francisco; I am over the age of 18 years,
and I am not a party to this cause. I am readily familiar with this business’ practices for
collection and processing of corrrespondence for mailing with the United States Postal Services.
On the same day that a sealed envelope is placed for collection and mailing, it is deposited in the
ordinary course of business with the United States Postal Service with postage fully prepaid.

1 served the within APPLICANT’S ANSWER TO NOTICE OF OPPOSITION on counsel
for Opposer:

Ann Lamporte Hammitte, Esq.
Lowrie, Lando & Anastasie, LLP
1 Main Street, 11th Floor
Cambridge, MA 02142

by placing a true copy thereof, enclosed in a sealed envelope with postage thereon fully prepaid,
for deposit in the United States mail for collection and mailing on this day following ordinary
business practices of Howard, Rice, Nemerovski, Canady, Falk & Rabkin, PC.

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct, and that this Declaration is executed in San Francisco, California, this 7th day

of December, 2007.

Virgirfia Chabre”

1467998
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