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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

___________________________________ X
INFORMATION BUILDERS, INC.
Opposer,
V. : Opposition No. 91/179897
BRISTOL TECHNOLOGIES, INC.
Applicant. :
___________________________________ X

MOTION TO AMEND NOTICE OF OPPOSITION AND FOR SUMMARY JUDGMENT

Opposer hereby moves (1) to amend its Notice of Opposition
so as to conform to the evidence adduced during discovery, and
(2) for Summary Judgment. The bases for the Summary Judgment
Motion are (a) the opposed application is void ab initio because
although filed under Section 1(a), Applicant had no use in
commerce of the mark at the time of filing, and (b) Applicant
engaged in fraud on the U.S. Patent and Trademark Office by
falsely claiming use of the mark in commerce in connection with
the goods identified in the opposed application.

The Amended Notice of Opposition

As a result of Applicant’s responses to Opposer’s
interrogatories, Opposer has learned that Applicant’s alleged
trademark was not in use in commerce at or prior to the date of

filing of the opposed application, and further that at the time



of filing, and during prosecution of the application, Applicant
falsely claimed that its mark was in use in commerce. These
facts will be brought out in detail in the following
presentation dealing with the Motion for Summary Judgment.
Therefore, Opposer requests leave to amend the Notice of
Opposition, as set forth in the annexed Exhibit A, to add
paragraphs 11 and 12 alleging, respectively, that the
application is wvoid ab initio, and that Applicant engaged in
fraud on the Patent and Trademark Office.

The Opposed Application And Prosecution History

The opposed application, a copy of which annexed hereto as
Exhibit B was filed as a use application under Section 1(a).
The application claims a date of first use of July 25, 2006, and
the specimen which accompanied the application is a classified
ad, which appeared under “Legals” in the Bozeman Daily Chronicle
published July 25, 2006. The ad announces that applicant,
Bristol Technologies, Inc. is giving notice that it “intends to
use” the trademark “Bristol Focus”.

In an office action dated January 12, 2007, a copy of which
is annexed hereto as Exhibit C, the Examining Attorney objected
to the specimen as unacceptable to show trademark use. The
Examining Attorney carefully explained why the specimen ad sub-
mitted by Applicant was not adequate to show trademark use. The

-2-



Examining Attorney then set forth examples of specimens that
show use of the mark on the goods or packaging. Finally, the
Examining Attorney suggested that if Applicant cannot satisfy
the requirements of a specimen showing use of the mark in
commerce, Applicant can amend the application from the Section
1(a) use basis to Section 1(b) intent to use basis.

Applicant filed a response to the office action on July 15,
2007, a copy of which is annexed hereto as Exhibit D. In that
response, Applicant maintained the Section 1(a) basis of filing,
and submitted a substitute specimen which appears to be a
photograph of a computer monitor displaying the mark “Bristol
Focus TM/SM”. Applicant’s response stated that “the substitute
specimen(s) was in use in commerce as of the filing date of the
application” (namely, July 25, 2006). The response also stated

W

that the specimen showed a computer system with the mark
appearing on the video display”. Subsequent to the filing of

this response, the application was passed to publication.

Applicant’s Response to Opposer’s Interrogatories

Opposer served a second set of interrogatories on
Applicant, the set containing Interrogatories Nos. 27-31, and
Applicant responded to those interrogatories on March 24, 2008.

A copy of Applicant’s response is annexed hereto as Exhibit E.



Interrogatory No. 28 made reference to the computer system
with the mark appearing on the video display identified as the
specimen submitted by Applicant with it’s response to the office
action dated January 12, 2007. Specifically the interrogatory
asked for the number of such computer systems bearing the
trademark BRISTOL FOCUS shipped by Applicant. The answer 1is
“none”. The interrogatory continued by asking for the date the
first such computer system was shipped, the name of the person
to whom it was shipped, and all component parts of the computer
system. In answer to each of these interrogatory sub-parts the
answer 1is “not applicable”, which can only be interpreted to
mean that these questions are not applicable because no computer
system has been shipped by Applicant.

Since Applicant’s identification of goods in its
application includes “computer operating programs”,
Interrogatory No. 29(b) asks for the date that the computer
operating program was completed. The answer is “it has not been
completed as of this writing”. Interrogatories 29(c) and (d)
ask for the date a computer operating program was first
distributed and the name and address of the person to whom it
was shipped. The response to both of these interrogatory sub-
parts 1is “not applicable”, which can only mean that since the
program has not yet been completed, it has not yet been shipped.
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Interrogatory No. 30 asks for a description of Applicant’s
activity which constituted its first wuse of the trademark
BRISTOL FOCUS. The answer is the newspaper ad which was run in
the Bozeman Daily Chronicle on July 25, 2006.

Interrogatory No. 31 asks for a description of Applicant’s
activity between the date that the trademark BRISTOL FOCUS was
conceived (July 20, 2006) and the date that the trademark was
first used on July 25, 2006 (five days after conception of the
mark) to bring about that first use. The answer is “my activity
was to correspond with my attorney to seek the path forward with
the filing of the trademark application.”

Argument

The opposed application, as initially filed, was supported
by a classified advertisement in a newspaper giving notice that
Applicant “intends to use” the trademark “Bristol Focus”.
Despite this clear wording in of the advertisement of intention
to use, Applicant nevertheless filed its application based on
actual “use in commerce” under Section 1l(a), claiming as a date
of first use the date the advertisement was run, namely, July
25, 2006.

In an office action dated January 12, 2007, the Examining
Attorney clearly pointed out to Applicant why the specimen
advertisement was not acceptable as evidence of use, and sugges-
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ted the possibility of amending the application to a Section
1(b) intention to use application. Applicant responded on July
15, 2007 by maintaining the Section 1(a) basis for filing. At
the same time, Applicant created a substitute specimen showing a
video display bearing Applicant’s alleged trademark. Applicant
also stated that the computer system shown in the substitute
specimen was in use in commerce as of the filing date of the
application, namely, July 25, 2006. However, according to
Applicant’s answer to Interrogatory No. 30, Applicant’s activity
which constituted its first use of the trademark BRISTOL FOCUS
was the newspaper advertisement run on July 25, 2006. The
answer to Interrogatory No. 30 makes no reference to the
computer system supposedly shown in the substitute specimen.

Moreover, 1in the answer to Interrogatory No. 28, dated
March 24, 2008, Applicant states that no computer systems
bearing the trademark BRISTOL FOCUS have been shipped by
Applicant. Consequently, Applicant’s statement in its response
to the office action dated January 12, 2007 was fraudulent in
stating that the substitute specimen, showing a computer system,
was in use in commerce as of the filing date of the application,
July 25, 2006.

Moreover, Applicant’s statement in its original
application, and the response filed July 15, 2007, that its mark
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was in use on computer operating programs was false in view of
Applicant’s response to Interrogatory No. 29, dated March 24,
2008, that a computer operating program has not vyet been

completed.

Summary

W

Since Applicant’s “use” of its trademark, on its claimed
date of first wuse July 25, 2006, was nothing more than a
classified ad in a newspaper, announcing an intention to use a
trademark, Applicant’s Section 1(a) application is wvoid ab
initio. Further, by responding on July 15, 2007 to the office
action of January 12, 2007 with a specimen showing a computer
system, and claiming that the specimen was in use in commerce as
of the filing date of the application, July 25, 2006, when as of
March 24, 2008 no computer system has been shipped
(Interrogatory Answer No. 28) Applicant committed a fraud on the
U.S. Patent and Trademark Office.

For these reasons, Opposer’s Motion for Summary Judgment

should be granted, and the opposition sustained.



Respectfully,

INFORMATION BUILDERS, INC.

By /Alan H. Levine/
Alan H. Levine
Howard F. Mandelbaum
Attorneys for Petitioner
Levine & Mandelbaum
444 Madison Avenue, 35" Floor
New York, New York 10022
(212) 588-9800

New York, New York
April 3, 2008

CERTIFICATE OF SERVICE

It is hereby certified that a copy of the foregoing MOTION
TO AMEND NOTICE OF OPPOSITION AND FOR SUMMARY JUDGMENT has been
sent this 3¢ day of April, 2008, by first class mail, postage
prepaid to:
Roger L. Belfay, Esqg.

820 Tuscarora Avenue
Saint Paul, MN 55102

/Grace M. Tufino/
Grace M. Tufino
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of an application to register BRISTOL FOCUS,
Serial No. 78/954,755, filed August 17, 2006, published for

opposition on September 25, 2007, on Page TM 551 of the Official

Gazette:
___________________________________ X
INFORMATION BUILDERS, INC. :
Opposer,
v. : Opposition No. 91/179897
BRISTOL TECHNOLOGIES, INC.
Applicant. :
___________________________________ X

AMENDED NOTICE OF OPPOSITION

Information Builders, Inc., a corporation of the State of
New York, having a principal place of business at 2 Penn Plaza,
New York, New York 10121-2898, believes that it will be damaged
by registration of the mark identified above, and hereby opposes
such registration.

The grounds for the opposition are as follows:

1. Opposer produces and markets computer software for
data base management, for use in decision support systems, and
for information control, reporting, and networking, including
designing, building, and maintaining databases, and provides to
its customers support services including education in the use of
software, and technical support and consultation in connection

with implementation and installation of the software.



2. Since 1975, Opposer has been marketing 1its software
under the trademark FOCUS to computer users in a wide variety of
industries, and Opposer has registered its trademark in the
Patent and Trademark Office under Nos. 1,652,265; 2,606,298; and
2,821,942.

3. In the early 1980’'s, Opposer began marketing its
software under various trademarks including the word FOCUS.
Opposer 1s the owner of the following Patent and Trademark

Office registrations:

Registration No. Trademark
1,300,245 PC/FOCUS
1,478,426 FOCUS VISION
2,223,450 FOCUS FORECASTING
2,223,457 FOCUS FORECASTING
2,248,562 WEBFOCUS
2,685,249 WEBFOCUS
2,989,088 FOCUS

4. Opposer sells computer software enabling users, via

the Internet, to manage data using applicant’s FOCUS software.
5. Opposer sells computerized instruction and training
courses, accompanied by related printed materials, for teaching

the use of FOCUS software.



6. Opposer has published a magazine entitled FOCUS
SYSTEMS JOURNAL, and newsletters entitled FOCUS NEWS and FOCUS
FLASH, distributed to computer users, as well as an online
magazine entitled “The FOCUS Quarterly”, and currently publishes
WEBFOCUS Journal.

7. Opposer established “The Focus Users Group” (FUSE) to
which 1its customers belong, and this group holds annual
conferences at which representatives of those who use FOCUS
software attend educational workshops, see product

demonstrations, and otherwise exchange information about FOCUS

software.
3. Applicant seeks to register BRISTOL FOCUS for
“computer operating programs; computers and instructional

manuals sold as a unit; operating system programs”.

9. Upon information and belief, Applicant’s goods are so
closely related to Opposer’s software, the printed and online
materials distributed by Opposer, and Opposer’s services, that
use of similar marks on the respective goods and services of the
parties is 1likely to cause confusion or mistake, or to deceive

purchasers as to the origin of the goods and services.



10. Upon information and Dbelief, the registration by
Applicant of BRISTOL FOCUS for goods closely related to
Opposer’s goods and services will impair Opposer’s free use of
its trademark, and will dilute the distinctive quality of
Opposer’s famous “Focus” trademarks, which became famous prior
to Applicant’s first use date, and will result in injury to the
good will Opposer has acguired with respect to its trademark,
all to Opposer’s damage.

11. Upon information and belief, the opposed application
is wvoid ab initio because, although filed under Section 1(a),
Applicant did not use the alleged trademark in commerce prior to
the filing date of the application.

12. Upon information and belief, Applicant engaged in
fraud in the U.S. Patent and Trademark Office by falsely
claiming use of the mark 1in commerce 1in connection with the
goods identified in its application.

WHEREFORE, Opposer prays that the registration for which
application has been made be disallowed, and that this

opposition be sustained.
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Trademark/Service Mark Application, Principal Register

Serial Number: 78954755
Filing Date: 08/17/2006

NOTE: Data fields with the * are mandatory under TEAS Plus. The wording ''(if applicable)'’ appears where the field is only mandatory under
the facts of the particular application.

The table below presents the data as entered.

.. ...

THAS Phes YES
MARK INFORMATION
SMARK Bristol Focus
“STANDARD CHARACTERS YES
USPTO-GENERATED IMAGE YES
LITERAL ELEMENT Bristol Focus
MARK STATEMENT The mark consists of standard characters, without claim to any particular
font, style, size, or color.
APPLICANT INFORMATION
SOWNER OF MARK Bristol Technologies, Inc.
S§TREET 134 Morgan Creek Lane
SCITY Bozeman
;liiggied for U:S. applicants) Montana
“COUNIRY United States
Eﬁfﬁﬁiﬁiﬁf&f applicants only) 9718
AUTHORIZED TO COMMUNICATE VIA EMAIL No
LEGAL ENTITY INFORMATION
“TYPE CORPORATION
*STATE/COUNTRY OF INCORPORATION Montana

GOODS AND/OR SERVICES AND BASIS INFORMATION

SINTERNATIONAL CLASS 009

*DESCRIPTION Computer operating programs



FFILING BASIS

SECTION 1(a)

*FIRST USE ANYWHERE DATE

At least as early as 07/25/2006

SFIRST-USE IN.COMMERCE DATE

At least as early as 07/25/2006

“SPECIMEN FILE NAME WTICRS\AEXPORTAIMAGEOUT4 \78NMN547\78954755\xmI 1\FT K0003.JPG
e gélozédvertisement published in the Bozeman Daily Chronicle on July 25,
*DESCRIPTION Computers and instructional manuals sold as a unit
SFILING BASIS SECTION 1(a)

SFIRST-USE ANYWHERE DATE

At least as early as 07/25/2006

SFIRST-USE IN.COMMERCE DATE

At least as early as 07/25/2006

“SPECIMEN FILE NAME WTICRS\AEXPORTAIMAGEOUT4 \78NMN547\78954755\xmI 1\FT K0003.JPG
An advertisement published in the Bozeman Daily Chronicle on July 25,
SPECIMEN DESCRIPTION 2006
*DESCRIPTION Operating system programs
SFILING BASIS SECTION 1(a)

SFIRST-USE ANYWHERE DATE

At least as early as 07/25/2006

SFIRST-USE IN.COMMERCE DATE

At least as early as 07/25/2006

*SPECIMEN FILE NAME

WTTICRS\EXPORTAIMAGEOUT4 \789\547\78954755\xmI 1\F'T K0003.JPG

SPECIMEN DESCRIPTION

An advertisement published in the Bozeman Daily Chronicle on July 25,
2006

ADDITIONAL STATEMENTS INFORMATION

STRANSLATION
(if-applicable)

FTRANSLITERATION
(if applicable)

*CLAIMED PRIOR REGISTRATION
(if applicable)

FCONSENT (NAME/LIKENESS)
(if applicable)

HCONCURRENT USE CLAIM
(if applicable)

ATTORNEY INFORMATION

NAME

Roer L. Belfay

ATTORNEY DOCKET NUMBER:

20060805-002

FIRM:NAME

Roger L. Belfay, Attorney at Law

STREET

829 Tuscarora Avenue




CITY Saint Paul

STATE Minnesota

COUNTRY United States

ZIP/POSTAL CODE 55102

PHONE 651-222-2782

FAX 651-602-9357

EMAIL ADDRESS rogerbelfay @rogerbelfay.com

AUTHORIZED TO- COMMUNICATE VIA EMAIL

Yes

CORRESPONDENCE INFORMATION

SNAME Roer L. Belfay

FIRM NAME Roger L. Belfay, Attorney at Law
SSTREET 829 Tuscarora Avenue

SCITY Saint Paul

CSTATE Minnesota

(Required for U.S. applicants)

HCOUNTRY

United States

S ZIPPOSTAL CODE
(Required for U.S. applicants only)

55102

PHONE 651-222-2782
FAX 651-602-9357

S EMAIL ADDRESS rogerbelfay @rogerbelfay.com
SAUTHORIZED TO COMMUNICATE VIA EMAIL Yes

FEE INFORMATION

NUMBER OF CLASSES 1

FEE PER CLASS 275

TOTAL FEE DUE 275
SIGNATURE INFORMATION

* SIGNATURE lyaflebregor/

% SIGNATORY NAME Roger L. Belfay
SIGNATORY POSITION Attorney

* SIGNATURE DATE 08/17/2006

FILING INFORMATION SECTION

SUBMIT DATE

Thu Aug 17 17:51:21 EDT 2006
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UNITED STATES PATENT AND TRADEMARK OFFICE

SERIAL NO: 78/954755

APPLICANT: Bristol Technologies, Inc.

CORRESPONDENT ADDRESS:
ROER L. BELFAY
829 TUSCARORA AVE
SAINT PAUL, MN 55102-3931

MARK:  BRISTOL FOCUS
CORRESPONDENT’S REFERENCE/DOCKET NO: 20060805-002

CORRESPONDENT EMAIL ADDRESS:
rogerbelfay @rogerbelfay.com

OFFICE ACTION

*718954°755%

RETURN ADDRESS:
Commissioner for Trademarks
P.O. Box 1451

Alexandria, VA 22313-1451

Please provide in all correspondence:

1. Filing date, serial number, mark and
applicant's name.

2. Date of this Office Action.

3. Examining Attorney's name and

Law Office number.
4. Your telephone number and e-mail address.

RESPONSE TIME LIMIT: TO AVOID ABANDONMENT, THE OFFICE MUST RECEIVE A PROPER RESPONSE
TO THIS OFFICE ACTION WITHIN 6 MONTHS OF THE MAILING OR E-MAILING DATE.

MAILING/E-MAILING DATE INFORMATION: If the mailing or e-mailing date of this Office action does not appear
above, this information can be obtained by visiting the USPTO website at http://tarr uspto.goy/, inserting the application
serial number, and viewing the prosecution history for the mailing date of the most recently issued Office communication.



Serial Number 78/954755
The assigned trademark examining attorney has reviewed the referenced application and has determined the following:
Search Results

The Office records have been searched and no similar registered or pending mark has been found that would bar
registration under Trademark Act Section 2(d), 15 U.S.C. §1052(d). TMEP §704.02.

In order for the mark to be registrable, the applicant must respond to the following:

Specimen

The specimen is not acceptable because it consists of advertising material for goods. Section 45 of the Trademark Act
requires use “on the goods or their containers or the displays associated therewith or on tags or labels affixed thereto.” 15
U.S.C. §1127; see 37 C.F.R. §2.56(b)(1); TMEP §904.05.

Material that functions merely to tell prospective purchasers about the goods, or to promote the sale of the goods, is
unacceptable to show trademark use. Indeed, invoices, business cards, announcements, price lists, listings in trade
directories, order forms, bills of lading, leaflets, brochures, publicity releases, advertising circulars and other printed
advertising material, while normally acceptable for showing use in connection with services, generally are not acceptable
specimens for showing trademark use in connection with goods. See In re MediaShare Corp., 43 USPQ2d 1304, 1307
(TTAB 1997); In re Schiapparelli Searle, 26 USPQ2d 1520, 1522 (TTAB 1993); TMEP §§904.05 and 904.07.

An application based on Section 1(a) must include a specimen showing the applied-for mark in use in commerce for each
class of goods. Trademark Act Sections 1, 2 and 45, 15 U.S.C. §§1051-1052 and 1127; 37 C.F.R. §2.34(a)(1)(iv).

Therefore, applicant must submit the following:

(1) A _substitute specimen showing the mark in use in commerce for the goods specified in the application; and

(2) The following statement, verified with an affidavit or signed declaration under 37 C.F.R. §2.20: “The substitute
specimen was in use in commerce at least as early as the filing date of the application.” 37 C.F.R. §2.59(a);
TMEP §904.09. If submitting a specimen requires an amendment to the dates of use, applicant must also verify the
amended dates. 37 C.F.R. §2.71(c).

Examples of specimens for goods are tags, labels, instruction manuals, containers, photographs that show the mark on the
goods or packaging, or displays associated with the goods at their point of sale. TMEP §§904.04 et segq.

If applicant cannot satisty the above requirements, applicant may amend the Section 1(a) filing basis (use in commerce) to
Section 1(b) (intent to use basis), for which no specimen is required. However, should applicant amend the basis to Section
1(b), registration cannot be granted until applicant later amends the application back to use in commerce by filing an
acceptable allegation of use with a proper specimen. 15 U.S.C. §1051(c); 37 C.F.R. §§2.76, 2.88; TMEP Chapter 1100.



In order to amend to Section 1(b), applicant must submit the following statement, verified with an affidavit or signed
declaration under 37 C.F.R. §2.20: “Applicant has had a bona fide intention to use the mark in commerce on or in
connection with the goods or services listed in the application as of the filing date of the application.” 15 U.S.C.
§1051(b); 37 C.F.R. §§2.34(a)(2) and 2.35(b)(1); TMEP §806.01(b).

The following is a sample declaration under 37 C.F.R. §2.20 with a suﬂ)orting statement for a substitute specimen. It must
be signed by someone authorized to sign under 37 C.F.R. §2.33(a)m[ :

The undersigned being warned that willful false statements and the like are punishable by fine or imprisonment, or both,
under 18 U.S.C. §1001, and that such willful false statements and the like may jeopardize the validity of the application
or document or any registration resulting there from, declares that the substitute specimen was in use in commerce at
least as early as the filing date of the application, all statements made of his/her own knowledge are true; and all
statements made on information and belief are believed to be true.

(Signature)

(Print or Type Name and Position)

(Date)

Pending a proper response, registration is refused because the specimen does not show the applied-for mark in use in
commerce as a trademark. 15 U.S.C. §§1051-1052 and 1127; 37 C.F.R. §§2.34(a)(1)(iv) and 2.56.

TEAS PLUS APPLICANTS MUST SUBMIT DOCUMENTS ELECTRONICALLY OR SUBMIT FEE: TEAS Plus
applicants should submit the following documents using the Trademark Electronic Application System (TEAS) at
http://www.uspto.gov/teas/index.html: (1) written responses to Office actions; (2) preliminary amendments; (3) changes of
correspondence address; (4) changes of owner’s address; (5) appointments and revocations of attorney; (6) amendments to
allege use; (7) statements of use; (8) requests for extension of time to file a statement of use, and (9) requests to delete a



§1(b) basis. If any of these documents are filed on paper, they must be accompanied by a $50 per class fee. 37 C.F.R.
§82.6(a)(1)(iv) and 2.23(a)(i). Telephone responses will not incur an additional fee. NOTE: In addition to the above,
applicant must also continue to accept correspondence from the Office via e-mail throughout the examination process in
order to avoid the additional fee. 37 C.F.R. §2.23(a)(2).

If applicant has questions about its application or needs assistance in responding to this Office Action, please
telephone the assigned trademark examining attorney directly at the number below.

/Scott M. Sisun/
Examining Attorney
Law Office 110

571-272-5493

HOW TO RESPOND TO THIS OFFICE ACTION:
ONLINE RESPONSE: You may respond using the Office’s Trademark Electronic Application System

(TEAS) Response to Office action form available on our website at http://www.uspto.gov/teas/index.html. If
the Office action issued via e-mail, you must wait 72 hours after receipt of the Office action to respond via
TEAS. NOTE: Do not respond by e-mail. THE USPTO WILL NOT ACCEPT AN E-MAILED
RESPONSE.

* REGULAR MAIL RESPONSE: To respond by regular mail, your response should be sent to the mailing
return address above, and include the serial number, law office number, and examining attorney’s name.
NOTE: The filing date of the response will be the date of receipt in the Office, not the postmarked date.
To ensure your response is timely, use a certificate of mailing. 37 C.F.R. §2.197.

STATUS OF APPLICATION: To check the status of your application, visit the Office’s Trademark Applications and
Registrations Retrieval (TARR) system at http://tarr.uspto.gov.

VIEW APPLICATION DOCUMENTS ONLINE: Documents in the electronic file for pending applications can be
viewed and downloaded online at http://portal.uspto.gov/external/portal/tow.



GENERAL TRADEMARK INFORMATION: For general information about trademarks, please visit the Office’s
website at http://www.uspto.gov/main/trademarks.htm

FOR INQUIRIES OR QUESTIONS ABOUT THIS OFFICE ACTION, PLEASE CONTACT THE ASSIGNED
EXAMINING ATTORNEY SPECIFIED ABOVE.




EXHIBITD



Response to Office Action

The table below presents the data as entered.

SERIAL NUMBER

78954755

LAW OFFICE ASSIGNED

LAW OFFICE 110

MARK SECTION (no change)

GOODS AND/OR SERVICES SECTION (current)

INTERNATIONAL CLASS

009

DESCRIPTION

Computer operating programs; Computers and instructional manuals sold as a unit; Operating system programs

FILING BASIS

Section 1(a)

FIRST USE ANYWHERE DATE

At least as early as 07/25/2006

FIRST USE IN COMMERCE DATE

At least as early as 07/25/2006

GOODS AND/OR SERVICES SECTION (propused}

INTERNATIONAL CLASS

009

DESCRIPTION

Computer operating programs; Computers and instructional manuals sold as a unit; Operating system programs

FILING BASIS

Section 1(a)

FIRST USE ANYWHERE DATE

At least as early as 07/25/2006

FIRST USE IN COMMERCE DATE

At least as early as 07/25/2006

"The substitute specimen(s) was in use in commerce as of the filing date of the

STATEMENT TYPE application.”
PILE NANEGS) WTICRS2\EXPORT13\789\547 \78954755\xml \ROA0002.JP G
SPECIMEN DESCRIPTION A computer system with the mark appering on the Video Dispaly

SIGNATURE SECTION

DECLARATION SIGNATURE lyaflebregor/

SIGNATORY'S NAME Roger L. Belfay

SIGNATORY'S POSITION Attorney

DATE SIGNED 07/15/2007

RESPONSE SIGNATURE lyaflebregor/

SIGNATORY'S NAME Roger L. Belfay

SIGNATORY'S POSITION

Attorney

NATE - STGNEN

Y7/15/2007




. e 0

AUTHORIZED SIGNATORY

FILING INFORMATION SECTION

SUBMIT DATE Sun Jul 15 21:43:22 EDT 2007

USPTO/ROA-71.220.117.195-
20070715214322136534-7895
TEAS STAMP 4755-38043ad7f1cf16d60406
91¢4a8£840d3dd-N/A-N/A-20
070715213054232213

Response to Office Action

To the Commissioner for Trademarks:

Application serial no. 78954755 has been amended as follows:

CLASSIFICATION AND LISTING OF GOODS/SERVICES

Applicant proposes to amend the following class of goods/services in the application:

Current: Class 009 for Computer operating programs; Computers and instructional manuals sold as a unit; Operating system programs

Original Filing Basis:

Filing Basis: Section 1(a), Use in Commerce: The applicant is using the mark in commerce, or the applicant's related company or licensee is using
the mark in commerce, on or in connection with the identified goods and/or services. 15 U.S.C. Section 1051(a), as amended. The mark was first
used at least as early as 07/25/2006 and first used in commerce at least as early as 07/25/2006, and is now in use in such commerce.

Proposed: Class 009 for Computer operating programs; Computers and instructional manuals sold as a unit; Operating system programs

Filing Basis: Section 1(a), Use in Commerce: The applicant is using the mark in commerce, or the applicant's related company or licensee is using
the mark in commerce, on or in connection with the identified goods and/or services. 15 U.S.C. Section 1051(a), as amended. The mark was first
used at least as early as 07/25/2006 and first used in commerce at least as early as 07/25/2006, and is now in use in such commerce.

Applicant hereby submits a new specimen for Class 009. The specimen(s) submitted consists of A computer system with the mark appering on the
Video Dispaly.

For an application based on 1(a), Use in Commerce, "The substitute specimen(s) was in use in commerce as of the filing date of the application.”
Specimen Filel

SIGNATURE(S)

Declaration Signature

If the applicant is seeking registration under Section 1(b) and/or Section 44 of the Trademark Act, the applicant had a bona fide intention to use or
use through the applicant's related company or licensee the mark in commerce on or in connection with the identified goods and/or services as of the
filing date of the application. 37 C.F.R. Secs. 2.34(a)(2)(1); 2.34 (a)(3)(1); and 2.34(a)(4)(i1). If the applicant is seeking registration under Section
1(a) of the Trademark Act, the mark was in use in commerce on or in connection with the goods or services listed in the application as of the
application filing date. 37 C.F.R. Secs. 2.34(a)(1)(1). The undersigned, being hereby warned that willful false statements and the like so made are
punishable by fine or imprisonment, or both, under 18 U.S.C. §1001, and that such willful false statements may jeopardize the validity of the
application or any resulting registration, declares that he/she is properly authorized to execute this application on behalf of the applicant; he/she
believes the applicant to be the owner of the trademark/service mark sought to be registered, or, if the application is being filed under 15 U.S.C.
§1051(b), he/she believes applicant to be entitled to use such mark in commerce; to the best of his/her knowledge and belief no other person, firm,
corporation, or association has the right to use the mark in commerce, either in the identical form thereof or in such near resemblance thereto as to
be likely, when used on or in connection with the goods/services of such other person, to cause confusion, or to cause mistake, or to deceive; that if
the original application was submitted unsigned, that all statements in the original application and this submission made of the declaration signer's
knowledge are true; and all statements in the original application and this submission made on information and belief are believed to be true.
Signature: /yaflebregor/  Date: 07/15/2007

Signatory's Name: Roger L. Belfay

Signatory's Position: Attorney

Response Signature

Signature: /yaflebregor/  Date: 07/15/2007



Signatory's Name: Roger L. Belfay

Signatory's Position: Attorney

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the highest court of a U.S. state, which
includes the District of Columbia, Puerto Rico, and other federal territories and possessions; and he/she is currently the applicant's attorney or an
associate thereof; and to the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian attorney/agent not
currently associated with his/her company/firm previously represented the applicant in this matter: (1) the applicant has filed or is concurrently
filing a signed revocation of or substitute power of attorney with the USPTO; (2) the USPTO has granted the request of the prior representative to
withdraw; (3) the applicant has filed a power of attorney appointing him/her in this matter; or (4) the applicant's appointed U.S. attorney or Canadian
attorney/agent has filed a power of attorney appointing him/her as an associate attorney in this matter.

Serial Number: 78954755

Internet Transmission Date: Sun Jul 15 21:43:22 EDT 2007
TEAS Stamp: USPTO/ROA-71.220.117.195-200707152143221
36534-78954755-38043ad7f1cf16d6040691c4a
8£840d3dd-N/A-N/A-20070715213054232213






EXHIBIT E



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

_____________________________ X
Information Builders, Inc.
Opposer,
Opposition No. 91179897
V.
Serial No. 78954755
Bristol Technologies, Inc.,
Applicant
_____________________________ X

APPLICANT’S RESPONSE TO OPPOSER’S SECOND INTERROGATORIES TO
APPLICANT

Applicant, Bristol Technologies, Inc., Pursuant to Rule
2.120 of the Trademark Rules of Practice of the Patent and
Trademark office and rule 33 of the Federal Rules of Civil
Procedure, hereby submits its answers to Opposer, Information
Builders, Inc.’s first set of interrogatories to
Applicant,answered under oath by Applicant.

For the convenience of the board and Counsel,each
interrogatory be set forth immediately preceding the answer
thereto.

Interrogatory No. 27

With reference to the advertisement in The Chronicle
submitted with Applicant’s application to register BRISTOL
FOCUS, state or identify;

(a) the date the advertisement appeared in The Chronicle:

(b) the cost of the advertisement:

(c) the person who composed the advertisement

(d) whether Applicant received any orders for goods or
services in response to the advertisement.

Answer No. 27

(a) July 25, 2006.

(b) 56+00-° £/ #5 Vb /

(c) Orkmowe. Devig/ W, B"‘f"/

(d) No orders were received in response to the

advertisement.

Page 1 of 4



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Interrogatory No. 28
With reference to the specimen of a computer system with
the mark appearing on the video display submitted by Applicant
with its response to the office action dated January 12, 207,
state or identify:
{a) the number of such computer systems bearing the
trademarks BRISTOL FOCUS shipped by Applicant:
(b) the date the first such computer system was shipped:
(c) the name and address of the person or entity to whom
the first such computer system was shipped:

{d) all component ports of such computer system.

Answer No. 28

{(a) None.

(b) Not applicable.
{c} Not Applicable.
(d) Not Applicable.

Interrogatory No. 29
With reference to Applicant’s answer to Opposer’s
Interrogatory No. 1, state or identify:
(a) the function of Applicant’s BRISTCL FOCUS computer
operating program:
(b} the date that the BRISTQOL FOCUS computer operating
program was conpleted:
{c) the date that Applicant first distributed a BRISTOL
FOCUS computer operating program to anyone.
{d) the name and address of the person or entity to whom
the BRISTOL FOCUS computer operating system was
shipped.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Answer No. 29

(a) contrel and govern the use of the computer basic
hardware platform in order to facilitate a base for the
smooth operation of user loadable software in additicn to
basic provided Operating System (0S) functions. The
nature of those functions are not public at this time as
the product has not been released to the market.

(b) It has not been completed as of this writing.

{c) Not Applicable.

(d) Not Applicable.

Interrogatory No. 30
With reference to Applicant’s answer to Opposer’s
Interrogatory No. 2(b), state in detail:
{(a}) Applicant’s activity which constituted its first use
of the trademark BRISTOL FOCUS;
(b) Applicant’s activity which constituted its first use

of the trademark BRISTOL FOCUS on July 25, 2006.

Answer No. 30

(a) July 25, 2006 Dave The date I have for the newspaper
ad is July 25, 2006. 1If this is incorrect now is
the time to fix it.

() The first use was in the Bozeman Daily Chronicle
news paper assocliating the mark with Bristol

Technologies and its product line,

Interrogatory No. 31

With reference to BApplicant’s answer to Opposer’s
Interrogatory No. 20, describe Applicant’s activity between
the date Applicant’s mark BRISTOL FOCUS was conceived, on July
20, 206, and the date that trademark was first used on July
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

25, 2006, to bring about that first use.

Answer No. 31
My activity was to correspond with my attorney to seek

the path forward with the filing of the trademark

WwJM

Roger L. Belfay
Attorney for Applicant

application.

829 Tuscarora Avenue
Saint Paul, Minnesota 55102

651-222-2782

7k 6

David Bristol, President

On this glLl day of March, 2008, before me perscnally

came David Bristol, to me personally known, who being by me

duly sworn did depose and say that he is president of Bristol

referred to the foregoing document, that he

Technologies, Inc.
and

has read said document and knows the contents thereof

that the same are true to his own knowledge or the best of his

knowledge and belief as an officer of said company

Subscrlbed and sworn to before me gz
this day of _Mawrth , 2008

Q Qr D
éﬂ‘.&\ b w ““"';:B"":,, Linda J. Lundman
et .No,,;,,, Notary Publlc

Notary Public
Y ‘\oTARu('zz- for the State of Montana
Reslding at:

U,ygr

eI, ,

x. SEAL_.'V;"' Beigrade, Montana
SN md‘@" My Commission Expires;
v Janusry 26, 2012
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