UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

WINTER
Mailed: January 22, 2008

Opposition No. 91178933
National Pork Board
v.

David Patragnoni

Elizabeth J. Winter, Interlocutory Attorney:

NOTICE OF DEFAULT

Answer was due in this case on September 23, 2007.
Applicant has not filed an answer. Further, applicant’s
motion (filed September 18, 2007) to extend its time to answer
was not served on opposer’s counsel as required under
Trademark Rule 2.119(a), 37 C.F.R. § 2.119(a). In view
thereof, applicant’s motion to extend time will not be
considered. Id. Accordingly, notice of default is hereby

entered against applicant under Fed. R. Civ. P. 55(a).

1
Applicant is allowed until THIRTY DAYS from the mailing

date of this order to show cause why judgment by default

' Correspondence required to be filed in the Office within a set
period of time will be considered as being timely filed on the
date of deposit in the mail if accompanied by a “certificate of
mailing”. The actual date of receipt by the Office will be used
for all other purposes, including electronically filed documents.
The format for a “certificate of mailing” is shown on the next

page.
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should not be entered against applicant in accordance with

Fed. R. Civ. P. 55(b). In addition, applicant must include an

answer to the notice of opposition with his response to this

order. See TBMP § 312.01 (2d ed. rev. 2004).
As a courtesy to applicant, please note the following
information regarding Board proceedings.

A PROPER ANSWER TO THE NOTICE OF OPPOSITION IS REQUIRED

An answer that is considered to be responsive to a
notice of opposition must comply with Rule 8 (b) of the Federal
Rules of Civil Procedure, made applicable this proceeding by
Trademark Rule 2.116(a), 37 C.F.R. § 2.116(a). Fed. R. Civ.
P. 8(b) provides, in part:

A party shall state in short and plain
terms the party's defenses to each claim
asserted and shall admit or deny the
averments upon which the adverse party
relies. If a party is without knowledge
or information sufficient to form a
belief as to the truth of an averment,
the party shall so state and this has
the effect of a denial. Denials shall
fairly meet the substance of the
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averments denied. When a pleader intends
in good faith to deny only a part or a
qualification of an averment, the
pleader shall specify so much of it as
is true and material and shall deny only
the remainder.

The notice of opposition filed by opposer herein consists
of fifteen numbered paragraphs setting forth the basis of
opposer’s claim(s) of damage. In accordance with Fed. R. Civ.
P. 8(b), applicant must answer the notice of opposition by
admitting or denying the allegations contained in each
paragraph. Ordinarily, an applicant will use the same
paragraph numbering format found in the complaint (notice of
opposition), i.e. one through fifteen. If applicant is
without sufficient knowledge or information on which to form a
belief as to the truth of any one of the allegations, it

should so state and this will have the effect of a denial.

NATURE OF AN OPPOSITION PROCEEDING

Applicant is advised that an inter partes proceeding
before the Board is similar to a civil action in a Federal
district court. There are pleadings, a wide range of possible
motions; discovery (a party’s use of discovery depositions,
interrogatories, requests for production of documents and
things, and requests for admission to ascertain the facts
underlying its adversary's case), a trial, and briefs,
followed by a decision on the case. The Board does not

preside at the taking of testimony. Rather, all testimony is
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taken out of the presence of the Board during the assigned
testimony, or trial, periods, and the written transcripts
thereof, together with any exhibits thereto, are then filed
with the Board. No paper, document, or exhibit will be
considered as evidence in the case unless it has been
introduced in evidence in accordance with the applicable
rules.

REQUIREMENT FOR SERVICE ON ADVERSE PARTY OF ALL PAPERS FILED

As previously discussed, applicant’s motion to extend
its time to file his answer does not set forth proof of
service of a copy of the motion on counsel for opposer as
required by Trademark Rule 2.119, 37 C.F.R. § 2.119.
Trademark Rules 2.119(a) and (b) require that every paper
filed in the Patent and Trademark Office in a proceeding
before the Board must be served upon the attorney for the
other party, or on the party if there is no attorney, and
proof of such service must be made before the paper will be
considered by the Board. Consequently, copies of all papers
which applicant may subsequently file in this proceeding,
including the response to this notice of default and
applicant’s answer to the notice of opposition, must be
accompanied by “proof of service” of a copy on opposer’s
counsel.

"Proof of service" usually consists of a signed, dated

statement attesting to the following matters: (1) the
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nature of the paper being served, (2) the method of service
(e.g., first class mail), (3) the person being served and
the address used to effect service, and (4) the date of
service.

Strict compliance with Trademark Rule 2.119 is required
in all further papers filed with the Board.

LEGAL REPRESENTATION IS STRONGLY ENCOURAGED

Currently, Herman Hohauser is listed as applicant’s
counsel of record because Mr. Hohauser is applicant’s counsel
of record for the subject trademark application, application
Serial No. 78840216. However, applicant appears to have
submitted his motion to extend the time to file his answer
without the assistance of counsel. Should Mr. Hohauser wish
to withdraw as counsel, he may do so by using the Board’s
electronic filing system, which may be accessed at

http://estta.uspto.gov/ipp/r.jsp and by using the form

“Request to Withdraw as Attorney”. Applicant will then need
to appoint new counsel or inform the Board that he is
representing himself in this proceeding.

Applicant should note that while Patent and Trademark
Rule 10.14 permits any person to represent itself, it is
generally advisable for a person who is not acgquainted with
the technicalities of the procedural and substantive law
involved in an opposition or opposition proceeding to secure

the services of an attorney who is familiar with such matters.
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The Patent and Trademark Office cannot aid in the selection of
an attorney.

All parties may refer to the The Trademark Trial and
Appeal Board Manual of Procedure (TBMP) and the Trademark
Rules of Practice, both available on the USPTO website,
www.uspto.gov.

Strict compliance with the Trademark Rules of Practice,
and where applicable the Federal Rules of Civil Procedure, is
expected of all parties before the Board, whether or not they
are represented by counsel.

ALL PARTIES MUST COMPLY WITH BOARD DEADLINES

While it is true that the law favors judgments on the
merits wherever possible, it is also true that the Patent
and Trademark Office is justified in enforcing its
procedural deadlines. Hewlett-Packard v. Olympus, 18 USPQ2d
1710 (Fed. Cir. 1991).

Applicant is strongly advised to obtain counsel to
present its interest in this proceeding but applicant must,
in any event, file a response to this notice of default and
an answer to the notice of opposition no later than THIRTY
DAYS from the mailing date of this order, as set forth on
pages 1 and 2 of this order.

A copy of this order will be mailed to the following

persons:
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David Patragnoni
31 Hampshire Way
Medford, NJ 08055

Herman Hohauser, Attorney at Law
6212 Berlee Drive
Alexandria, VA 22312

Jennifer Collins, Attorney at Law
Faegre & Benson LLP

1700 Lincoln Street

3200 Wells Fargo Center

Denver, CO 80203-4532

NEWS FROM THE TTAB:

The USPTO published a notice of final rulemaking in the
Federal Register on August 1, 2007, at 72 F.R. 42242. By
this notice, various rules governing Trademark Trial and
Appeal Board inter partes proceedings are amended. Certain
amendments have an effective date of August 31, 2007, while
most have an effective date of November 1, 2007. For
further information, the parties are referred to a reprint
of the final rule and a chart summarizing the affected
rules, their changes, and effective dates, both viewable on
the USPTO website via these web addresses:
http://www.uspto.gov/web/offices/com/sol/notices/72fr42242 .pdf
http://www.uspto.gov/web/offices/com/sol/notices/72fr42242 FinalR
uleChart.pdf

By one rule change effective August 31, 2007, the Board's
standard protective order is made applicable to all TTAB
inter partes cases, whether already pending or commenced on
or after that date. However, as explained in the final rule
and chart, this change will not affect any case in which any
protective order has already been approved or imposed by the
Board. Further, as explained in the final rule, parties are
free to agree to a substitute protective order or to
supplement or amend the standard order even after August 31,
2007, subject to Board approval. The standard protective
order can be viewed using the following web address:
http://www.uspto.gov/web/offices/dcom/ttab/tbmp/stndagmnt .htm




