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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 
 
 
ROYAL CROWN COMPANY, INC. )  Consolidated Proceedings: 
and DR. PEPPER/SEVEN UP, INC., ) 
   )  OPPOSITION NO. 91178927 
  Opposers, )  OPPOSITION NO. 91180771 
   )  OPPOSITION NO. 91180772 
 v.  )  OPPOSITION NO. 91183482 
   )  OPPOSITION NO. 91185755 
THE COCA-COLA COMPANY, )  OPPOSITION NO. 91186579 
   )  OPPOSITION NO. 91189847 
 Applicant. )  OPPOSITION NO. 91190658 
 
   – and – 
 
THE COCA-COLA COMPANY, ) 

) 
  Opposer, ) 

) 
v.  ) OPPOSITION NO. 91184434 

) 
ROYAL CROWN COMPANY, INC.  ) 
and DR. PEPPER/SEVEN UP, INC., ) 

) 
 Applicants. ) 
 

MOTION TO STRIKE PRETRIAL DISCLOSURES  
AND TO QUASH NOTICES OF TAKING TESTIMONY 

 

The Coca-Cola Company (“TCCC”), by and through its undersigned counsel and 

in accordance with the Trademark Rules of Practice and the Trademark Trial and 

Appeal Board Manual of Procedure (“TBMP”), moves the Board to strike paragraph 5 of 

the Pretrial Disclosures served by Royal Crown Company, Inc. and Dr. Pepper/Seven 

Up, Inc. (collectively, “RC”) on June 14, 2013 and to quash the three notices of taking 

testimony served by RC on July 8, 2013.   
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FACTUAL BACKGROUND 

 
In support of this motion, TCCC respectfully shows as follows: 

1. On June 14, 2013, RC served the “Pretrial Disclosures Of Opposers Royal 

Crown And Dr Pepper/Seven Up” (“Disclosures”) in these consolidated proceedings.  A 

true and correct copy of the Disclosures is attached as Exhibit A.   

2. In paragraph 5 of the Disclosures, RC identified as potential witnesses a 

broad category of persons that RC described as “[o]fficers or employees of third -

party beverage companies, including but not necessarily limited to :” and then 

listed forty-three different “witnesses” of different types – some of which are beverage 

companies, some of which are individuals, and some of which are retailers such as 

Costco, Walmart, Walgreen and Winn-Dixie Stores.  (Disclosures ¶ 5 (emphases 

added)).  For the forty business entities that RC included in its list of forty-three 

witnesses, RC did not provide the names of any individuals.  RC also did not provide 

any telephone numbers for any of the forty-three witnesses. 

3. RC stated in the Disclosures that the forty-three potential witnesses may 

testify as to certain broad and general categories of topics, including “[u]se of the term 

or numeral zero in connection with beverages, including distribution, sales and 

advertising of same” and “[c]onsumer recognition, perception and understanding of the 

term or numeral zero and the meaning thereof when used in connection with 

beverages.”  RC did not identify in the Disclosures any specific beverage products or 

“uses” of the term “zero” regarding which any of the forty-three witnesses might testify, 

nor did RC provide any basis on which any of the “witnesses” listed could provide expert 
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or other competent testimony regarding, e.g., “consumer perception and 

understanding.” 

4. After the close of business on July 8, 2013, RC served on TCCC’s counsel 

notices of taking testimony from three of the entities named in paragraph 5 of the 

Disclosures, namely Beverage Marketing USA, Inc. of White Plains, New York 

(“Beverage Marketing”); Southern Group Enterprises, LLC of Miami, Florida (“Southern 

Group”); and Reeds, Inc. of Los Angeles, California (“Reeds”).  RC noticed the 

testimony of both Beverage Marketing and Southern Group for July 19 – in New York 

and Miami, respectively – and the testimony of Reeds for July 23 in Los Angeles, 

California.1  True and correct copies of the notices served by RC on July 8 are attached 

hereto as Exhibits B, C and D. 

5. RC served with the notices copies of discovery deposition subpoenas that 

RC apparently has served or plans to serve on Beverage Marketing, Southern Group 

and Reeds (collectively, the “Three Companies”).  The subpoenas contain the language 

of Rule 30(b)(6) of the Federal Rules of Civil Procedure applicable to discovery 

depositions taken under Rule 30(b)(6), and are accompanied by schedules that include 

both document requests and testimony topics as to which RC instructs each of the 

Three Companies, in accordance with Rule 30(b)(6), that it “must designate one or 

more officers, directors or managing agents, or designate other persons who consent to 

testify on its behalf” about the matters specified.  See, e.g., Exhibit B, Schedule A at 4; 

see Fed.R.Civ.P. 30(b)(6). 

                                            
1  On July 9, 2013, RC served an “amended” notice for Beverage Marketing USA, 
Inc. that contained an address correction but was otherwise identical to the original 
notice. 
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6. As  the Board recently concluded in its Order dated March 15, the 

discovery period in these proceedings closed in April of 2010.  TTAB Order dated March 

15, 2013 at 7.  RC did not take discovery from any of the Three Companies during the 

discovery period. 

7. RC did not consult with TCCC regarding the notices or the scheduling of 

the testimony depositions prior to serving the notices, nor did RC seek or obtain TCCC’s 

consent to the taking of discovery depositions from the Three Companies during RC’s 

testimony period.   

8. Counsel for TCCC discussed the issues raised in this motion by telephone 

with counsel for RC on Monday, July 15, and the parties were unable to agree to a 

resolution thereof. 

 
ARGUMENT AND CITATION OF AUTHORITIES 

 
I. RC’s Disclosures With Respect To The Three 

Companies Are Inadequate And Insufficient.  
 

Trademark Rule 2.121(e) governs pretrial disclosures.  That rule provides, in 

pertinent part, that a party must provide in its disclosures: 

the name  and, if not previously provided, the telephone number 
and address of each witness from whom it intends to take 
testimony, or may take testimony if the need arises. 
 

37 C.F.R. § 2.121(e) (emphases added).  The Rule also requires that a party provide 

the following information with respect to each third-party witness named in its 

disclosures:   

general identifying information about the witness, such as . . . 
occupation and job title , a general summary or list of subjects 
on which the witness is expected to testify , and a general 
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summary of the types of documents and things which may be 
introduced as exhibits during the testimony of the witness. 
 

37 C.F.R. § 2.121(e) (emphases added). 

RC did not provide in its Disclosures as to any of the Three Companies – or any 

of the nearly forty other companies listed in paragraph 5 of its Disclosures – the 

information required by Rule 2.121, including the name, telephone number, occupation 

or job title of any individual witness.2  RC’s description of the subject matter of the 

testimony was so broad and general as to be meaningless, and did not identify any 

products or other specific subjects about which any of the forty-three “witnesses” listed 

might testify.   

Because RC did not provide adequate pretrial disclosures as to any of the named 

“witnesses,” RC’s disclosures as to the entities and persons named in paragraph 5 of 

RC’s Disclosures should be stricken and its notices to take testimony from unnamed 

individuals associated with the Three Companies should be quashed in accordance with 

section 521 of the TBMP.  TBMP § 521 (“A motion to quash may be filed on a variety of 

grounds.  For example, a party may move to quash a notice of deposition on the ground 

that: . . . (10) that the deposing party’s pretrial disclosures are insufficient.”); see also, 

e.g., Spier Wines (PTY) Ltd. v. Shepher, 105 U.S.P.Q.2d 1239 (T.T.A.B. 2012) (striking 

pretrial disclosure and granting motion to quash notice of testimony); Steiger Tractor , 

Inc. v. Steiner Corp., 221 U.S.P.Q. 165 (T.T.A.B. 1984) (disregarding testimony 

                                            
2  For the three individuals named in paragraph 5, i.e., Peggy V. Anderson of 
Valdosta, Georgia, Robert Corr of Chicago and Sam Radfar of Las Vegas, RC did not 
provide the telephone number, occupation or job title for any of the individuals listed; for 
two of the entities listed – “Companhia de Bebidas das Americas – AMBEV” and 
“Bluesprings Water Co.” – RC provided only the entity name, with no address or other 
information. 
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because notice did not specify individual witness by name); O.M. Scott & Sons Co. v. 

Ferry-Morse Seed Co., 190 U.S.P.Q. 352 (T.T.A.B. 1976) (same). 

 
II. RC’s Notices Seek Discovery Depositions, Are Therefore 

Improper, And Do Not Comply With The Trademark Rules. 
 
RC’s notices and subpoenas to the Three Companies appear to be carefully 

drafted to be ambiguous as to whether trial testimony depositions or discovery 

depositions are sought from the Three Companies.  In both form and substance, 

however, the notices are plainly notices that seek discovery under Rule 30(b)(6) of the 

Federal Rules of Civil Procedure, are therefore untimely, and do not comply with the 

requirements for trial subpoenas. 

As noted above, all three of the subpoenas served by RC on TCCC are in the 

form of deposition subpoenas (Form AO 88A) and not trial subpoenas (Form AO 88).  

As a result, all three of the subpoenas contain the language of Rule 30(b)(6) of the 

Federal Rules, stating that the subpoenaed party “must designate one or more officers, 

directors, or managing agents, or designate other persons who consent to testify on 

your behalf about the following matters, or those set forth in an attachment.”  See, e.g., 

Exhibit B at 3.  And to the extent that there is any ambiguity regarding RC’s intent, the 

attachments to the subpoenas drafted by RC’s counsel repeat the same language from 

Rule 30(b)(6) under the heading “Topics of Deposition.”  See, e.g., Exhibit B, Schedule 

A at 4 (“Beverage Marketing must designate one or more officers, directors, or 

managing agents, or designate other persons who consent to testify on its behalf”). 

Both the Federal Rules and Board precedent make clear that the procedures of 

Rule 30(b)(6) – one of the discovery rules contained in the Federal Rules – are 
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discovery procedures that cannot be utilized for trial testimony.  In its August 13, 2008 

Order in Virgin Enterprises Limited v. Rosenquist – Gestao E Servicios Sociedad 

Unipessol LDA, Opposition No. 91161535 at 7 n.5 (T.T.A.B. 2008), the Board expressly 

noted and reiterated that “a 30(b)(6) deposition is a discovery deposition” and that a 

“30(b)(6)” deposition “is not available for trial depositions.”  As the Board succinctly 

stated in D.K. Jain d/b/a/ Luxor Pen Co. v. Ramparts, Inc., 49 U.S.P.Q.2d 1429 

(T.T.A.B. 1998) (emphasis added): 

The discovery devices and remedies applicant seeks to utilize, i.e., 
a notice of discovery deposition under Fed.R.Civ.P. 30(b)(6) . . . are 
inapplicable and unavailable in the context of testimony 
depositions.  The rules applicable to the Board’s proceedings 
provide no basis for the noticing of a testimony deposition 
under Rule 30(b)(6)  . . . .  Applicant inexcusably failed to avail itself 
of those discovery devices and remedies during the previously-
scheduled and now-closed discovery period, and may not use them 
during the trial phase of this case. 
 

Compare also, e.g., TBMP § 404.05 (regarding notices of discovery depositions; 

references procedures of Rule 30(b)(6)) with TBMP § 703.01(e) (regarding notices of 

testimony depositions; no reference to procedures of Rule 30(b)(6)).  

Consistent with these settled principles, the Trademark Rules require that a 

notice of trial testimony include “the name and address of each witness.”  37 C.F.R. 

2.123(c).  Rule 2.123(c) provides that “if the name of the witness is not known,” the 

notice must include “a general description sufficient to identify the witness or the 

particular class or group to which the witness belongs, together with a satisfactory 

explanation [for not providing the name of the unknown witness].”  Id.   

RC’s notices for the Three Companies do not comply with Rule 2.123.  They do 

not provide the name of any witness or, in accordance with the Rule, “a general 
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description or the class or group to which the witness belongs” or any “explanation” of 

any kind as to why the name is not provided.3  RC’s notices are therefore improper, are 

insufficient and should be quashed.  See Steiger Tractor, supra; O.M. Scott & Sons Co., 

supra. 

 
III. Even If RC’s Notices Are Not All Quashed, At Least Two Of The 

Notices Must Be Quashed In Accordance With Rule 2.123(c).     
 

RC’s notices state that RC intends to take testimony from two different parties – 

located in New York and Miami, Florida – on the same day.  RC has noticed the 

testimony of Beverage Marketing for 9:00 a.m. on Friday, July 19, in New York, and the 

testimony of Southern Group for 2:00 p.m. that same day, in Miami, Florida.   

The last sentence of Rule 2.123(c) provides: 

No party shall take depositions in more than one place at the same 
time, nor so nearly at the same time that reasonable opportunity for 
travel from one place of examination to the other is not available. 
 

37 C.F.R. § 2.123(c).   

It is plainly impossible for TCCC’s counsel to attend a testimony deposition of 

Beverage Marketing in New York City on the morning of July 19 and a testimony 

deposition of Southern Group in Miami that same afternoon.  For the reasons stated 

above, all three of RC’s notices should be quashed for failure to comply with the Board’s 

                                            
3  RC’s failure to provide the names of any witnesses for the Three Companies 
confirms that either (1) RC has been in communication with one or more of the Three 
Companies and has consciously decided not to provide the witnesses’ names, thereby 
intentionally violating Rules 2.121(e) as to its Disclosures and Rule 2.123(c) as to its 
notices, or (2) RC has not been in communication with the Three Companies and is 
seeking information that should have been sought during discovery regarding the 
identity of any potential witnesses for the Three Companies. 
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rules; at a minimum, however, the two notices for July 19 must be quashed in view of 

the clear language of Rule 2.123(c). 

 
CONCLUSION 

 
 

For the foregoing reasons, TCCC respectfully prays that TCCC’s Motion to Strike 

and to Quash be granted; that paragraph 5 of RC’s Disclosures be stricken; that RC’s 

notices of depositions for Beverage Marketing USA, Inc., Southern Group Enterprises, 

LLC and Reeds, Inc. be quashed; and that RC be precluded from taking testimony from 

any of the persons named in paragraph 5 of RC’s Disclosures, whether in accordance 

with the notices served by RC on July 8 or otherwise.   

In accordance with section 521 of the TBMP, TCCC requests a telephone 

conference call with the Board attorney assigned to these matters to address the issues 

raised herein.  See TBMP § 521 (“the preferred practice is to file a motion to quash” and 

to “ask that the motion be resolved by conference call”). 

 
Respectfully submitted, this 15th day of July, 2013. 
 
 

KING & SPALDING LLP 
 
 
  /Bruce W. Baber/  
Bruce W. Baber 

1180 Peachtree Street 
Atlanta, Georgia  30309 
Telephone:  404-572-4600 
Facsimile:  404-572-5134 

Attorneys for Applicant and Opposer 
THE COCA-COLA COMPANY 
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EXHIBIT B 



























 

 

 

 

 

 

 

 

 

 

EXHIBIT C 



























 

 

 

 

 

 

 

 

 

 

EXHIBIT D 



























 

 

CERTIFICATE OF SERVICE 
 

 
This is to certify that I have this day served the foregoing Motion To Strike 

Pretrial Disclosures And To Quash Notices Of Taking Testimony upon opposers and 

applicants Royal Crown Company, Inc. and Dr. Pepper/Seven Up, Inc., by causing a 

true and correct copy thereof to be forwarded by electronic mail to 

lpopp-rosenberg@fzlz.com and by causing a true and correct copy thereof to be 

deposited in the United States Mail, postage prepaid, addressed to counsel of record for 

Royal Crown Company, Inc. and Dr. Pepper/Seven Up, Inc. as follows: 

Ms. Laura Popp-Rosenberg 
Fross Zelnick Lehrman & Zissu, P.C. 
866 United Nations Plaza 
New York, New York 10017 

 
This 15th day of July, 2013. 

 
 
 
 

  /Bruce W. Baber/  
Bruce W. Baber 
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