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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

7-ELEVEN, INC.,
Opposer,
Opposition No. 91177807

V.

SUSAN B. BUCENELL,

L N N S S W N N

Applicant.

OPPOSER’S MOTION FOR AN ORDER TO
COMPEL APPLICANT’S RESPONSES TO DISCOVERY

In accordance with Rule 2.120(e) of the Trademark Rules of Practice, Opposer,
7-Eleven, Inc. (“7-Eleven”), for the reasons set forth in the supporting memorandum of
law and facts filed concurrently herewith, hereby moves this Honorable Board for an
order compelling Applicant, Susan B. Bucenell (“Bucenell”), to fully respond to
Interrogatories No. 4 and 18 of Opposer’s First Set of Interrogatories to Applicant of
July 27, 2007, and Requests No. 5, 7, and 26 of Opposer’s First Set of Requests to
Applicant to Produce Documents or Things of July 27, 2007.

This motion is also supported by the Declaration of David A. Copland filed
concurrently herewith.

FOLEY & LARDNER LLP

T Lo

Date: May 5, 2008

Craig S. Fochler

Charles R. Mandly, Jr.

David A.Copland

321 North Clark Street, 29" Floor
Chicago, lllinois 60610

Attorneys for Opposer,

7-Eleven, Inc.
CHIC_2857204.2



CERTIFICATE OF SERVICE

I, David A. Copland, counsel for Opposer, hereby certifies that a copy of
OPPOSER’S MOTION FOR AN ORDER TO COMPEL APPLICANT'S RESPONSES
TO DISCOVERY and supporting Memorandum of Law and Facts, together with
Declaration of David A. Copland and exhibits, was served on this 5th day of May, 2008
via first class mail, postage prepaid, upon Applicant at:

Susan B. Bucenell

30623 Bittsbury Ct.
Wesley Chapel, FL 33543-3921

EE Lo

David A. Copland

CHIC_2857204.2



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

7-ELEVEN, INC.,
Opposer,
Opposition No. 91177807

V.

SUSAN B. BUCENELL,

R N N T L O L

Applicant.

OPPOSER’S MEMORANDUM OF LAW AND FACT
IN SUPPORT OF ITS MOTION TO COMPEL

In accordance with Rule 2.120(e) of the Trademark Rules of Practice, opposer,
7-Eleven, Inc. (“7-Eleven”), hereby moves this Honorable Board for an order compelling
applicant, Susan B. Bucenell (“Bucenell’), to fully respond to Opposer's First Set of
Interrogatories to Applicant and produce documents in response to Opposer’s First Set
of Document Requests to Applicant. Pursuant to Trademark Rule 2.120(e), 7-Eleven
has attempted in good faith to resolve its discovery dispute with Bucenell through
discussion and correspondence. This memorandum identifies issues 7-Eleven was
unable, after a good faith effort, to resolve with Bucenell. 7-Eleven will promptly advise
the Board if issues raised in this motion are subsequently resolved by agreement
between the parties.

This memorandum is supported by the Declaration of David A. Copland,
submitted herewith (hereinafter referred to as “Copland Decl.”).

I FACTS

The proceeding before the Board is 7-Eleven’s opposition to Bucenell's

application to register the mark HEALTHY GULP, App. No. 78/916,143. 7-Eleven’s
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opposition is based on both dilution and confusion. 7-Eleven alleges a likelihood of
confusion between Bucenell’'s mark HEALTHY GULP for Pet Beverages, namely
vitamin, mineral, and supplement enriched flavored and plain purified bottled water for
cats and dogs and 7-Eleven’s well known marks composed in whole or in part of the
term GULP, e.g., GULP, BIG GULP, SUPER BIG GULP, DOUBLE GULP, SPORT
GULP, MINI GULP, CAR GULP, PRO CAR GULP, GUMMI GULP, SLURP & GULP,
CANDY GULP, GARDEN GULP, X-TREME GULP and TEAM GULP, (“GULP Marks")
for, inter alia, soft drinks for consumption on or off the premises, as well as for beverage
containers and other goods. Further, 7-Eleven alleges Bucenell's use of the HEALTHY
GULP mark is likely to dilute 7-Eleven’s GULP Marks.

On July 26, 2007, 7-Eleven served Bucenell with Opposer's First Set of
Interrogatories to Applicant and Opposer’s First Set of Requests to Applicant to
Produce Documents and Things. Copland Decl. ] 2 & 3, Exhs. A & B. On August 22,
2007 applicant Bucenell requested an additional 30 days in which to respond to 7-
Eleven's discovery requests, which opposer 7-Eleven consented to. Copland Decl. | 4,
Exh. C. On October 1, 2007, Bucenell served her responses to 7-Eleven’s discovery
requests. Copland Decl. [T 5 & 6, Exhs. D & E. On November 7, 2007, 7-Eleven’s
counsel wrote to Bucenell regarding deficiencies in her discovery responses, and
forwarded funds requested by Bucenell to cover her costs of producing specimens to 7-
Eleven. Copland Decl. {7, Exh. F. On November 15, 2007, 7-Eleven’s counsel
telephoned Bucenell and spoke with her regarding the deficiencies identified in the
correspondence. Bucenell declined to discuss all of the identified deficiencies,

indicating that due to the complexity of the issues she would need to identify and
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consult with experienced counsel before responding further to the discovery requests.
Copland Decl. 8. On or about November 26, 2007, 7-Eleven’s counsel received
product specimens and certain promotional specimens from Bucenell. These included
a cover letter stating supplemental responses would be forthcoming. Copland Decl.
9, Exh. G. On December 20, 2007, 7-Eleven’s counsel wrote to Bucenell again
regarding the deficiencies in her discovery responses. Copland Decl. 10, Exh. H.
The same day, Bucenell replied by email that she intended to supplement her
responses by the end of 2007. Copland Decl. 11, Exh.l. On December 21, 2007,
Bucenell served her first set of discovery requests on 7-Eleven, Inc. She included a
cover letter which noted that responses to the letter of November 7 would be
forthcoming. Copland Decl. 12, Exh. J. On January 14, 2008, 7-Eleven’s counsel
received a supplemental response from Bucenell to 7-Eleven’s discovery requests.
Copland Decl. q 13, Exh. K.

Bucenell's discovery responses fail to adequately provide certain categories of
basic information that bear on the likelihood of confusion and dilution issues, and are
clearly relevant to this proceeding. The categories of information include the following:

1. Bucenell's sales of goods under the mark HEALTHY GULP (Int. No. 4 &

Reg. No. 5)';
2. the geographic territory in which each of the applicant’s relevant goods

has been marketed, sold and distributed (Req. No. 7);

' As used herein, “Int. No.” refers to an interrogatory contained in Opposer’s First Set of
Interrogatories to Applicant. Copland Decl. ] 2, Exh. A. As used herein, the term “Req. No.”
refers to a request for document production contained in Opposer’s First Set Requests to
Applicant to Produce Documents or Things. Copland Decl. §] 3, Exh. B.

3
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3. Bucenell's knowledge of third party products sold or distributed in the
United States under a name or mark composed, in whole or in part, of the
term “gulp” and related documents (Int. No. 18 & Req. No. 26).

7-Eleven is entitled to the requested documents and information to prepare its
case opposing Bucenell's application, and will be greatly prejudiced if the materials and
information are not provided. Bucenell has offered no legitimate grounds for her failure
to comply with 7-Eleven’s discovery requests.
L. ARGUMENT

A. The Information 7-Eleven Seeks Is Discoverable

Under Rule 26(b)(1) of the Federal Rules of Civil Procedure (“F.R.C.P.”) parties
may obtain discovery regarding any matter, not privileged, “regardless of whether it is
admissible at trial if the discovery appears reasonably calculated to lead to the
discovery of admissible evidence.” 7-Eleven’s opposition challenges Bucenell's
entitlement to registration of the mark HEALTHY GULP. The notice of opposition is
predicated on the likelihood of confusion between 7-Eleven’s GULP Marks for soft
drinks for consumption on or off the premises, as well as for beverage containers and
other goods and Bucenell's use of the mark HEALTHY GULP for pet beverages,
namely vitamin, mineral, and supplement enriched flavored and plain purified bottled
water for cats and dogs, as well as likelihood of dilution of the distinctive quality of each
of 7-Eleven’s GULP marks.

The Board determines likelihood of confusion by application of the well known
Dupont factors, which include, inter alia: (1) the similarity or dissimilarity of the marks in

their entireties as to appearance, sound, connotation and commercial impression; (2)
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the similarity or dissimilarity and nature of the goods or services as described in an
application or registration or in connection with which a prior mark is in use; (3) the
similarity or dissimilarity of established, likely-to-continue trade channels; (4) the
conditions under which and buyers to whom sales are made, i.e., "impulse" vs. careful,
sophisticated purchasing; (5) the fame of the prior mark (sales, advertising, length of
use); (6) the number and nature of similar marks in use on similar goods; (7) the nature
and extent of any actual confusion; (8) the length of time during and conditions under
which there has been concurrent use without evidence of actual confusion; (9) the
variety of goods on which a mark is or is not used (house mark, "family" mark, product
mark); (10) the market interface between applicant and the owner of a prior mark; (11)
the extent to which applicant has a right to exclude others from use of its mark on its
goods; (12) the extent of potential confusion, i.e., whether de minimis or substantial;
and (13) any other established fact probative of the effect of use. In re Dupont
DeNemours & Co., 177 U.S.P.Q. 563, 567 (C.C.P.A. 1973).

The Board determines whether use of the applicant’'s mark is likely to dilute the
opposer's mark by considering the fame and distinctiveness of the opposer's mark.
Section 43(c) provides a non-exclusive list of eight factors which may be considered in
determining whether a mark is distinctive and famous:

(A) the inherent or acquired distinctiveness of a mark;

(B) the duration and extent of use of the mark in connection with the
goods and services with which the mark is used;

(C) the duration and extent of advertising and publicity of a mark;

(D) the geographical extent of the trading area in which the mark is
used,;

(E) the channels of trade for the goods and services with which the
mark is used;
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(F) the degree of recognition of the mark in trading areas and channels
of trade; used by the mark’s owner and the person against whom
[relief] is sought;

(G) the nature and extent of use of a similar mark by third parties; and
(H) whether the mark is federally registered.

15 U.S.C. § 1125(c)(1); see also Toro Co. v. ToroHead Inc., 61 U.S.P.Q. 2d 1164, 1176

(T.T.A.B. 2001).

Each of 7-Eleven’s discovery requests comes to bear on at least one of the
above-identified factors to be considered for determination of confusion and dilution.

7-Eleven is clearly entitled to discovery on a variety of subjects related to the
likelihood of confusion between the parties’ respective marks and the likelihood that
applicant's mark will dilute opposer's GULP Marks. In particular, 7-Eleven seeks to
compel Bucenell to respond to its discovery requests concerning: (1) Bucenell's sales of
goods under the mark HEALTHY GULP; (2) the geographic territory in which each of
the applicant’s relevant goods has been marketed, sold and distributed; and (3)
Bucenell's knowledge of third party products sold or distributed in the United States
under a name or mark composed, in whole or in part, of the term “guip” and related
documents.

1. Sales Figures are Discoverable

Bucenell has provided no information or documents regarding units or dollars
sold for any of her HEALTHY GULP products. In response to Int. No. 2 and Int. No. 4,
Bucenell stated that HEALTHY GULP products were first sold in “late August 2007".
Copland Decl. | 5, Exh. D. In response to Req. No. 5, Bucenell stated “product sales

did not commence until the 4" quarter of 2007.” Copland Decl. [ 6, Exh. E.
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Consequently, opposer believes Bucenell must have sales information available she
has not yet disclosed.

Applicant stated in her initial response to Req. No. 5 dated October 1, 2007 that
her end of quarter sales report was not complete. Copland Decl. § 6, Exh. E. Also, in
applicant’s response to Int. No. 4, dated October 1, 2007, she stated sales figures will
be provided “once end of year sales figures are available.” Copland Decl. § 5, Exh. D.
Later, in her supplementing letter of January 9 she wrote again in response to Req. No.
5 “the end of quarter sales report is not yet complete,” and referred to this response
with regard to Int. No. 4. Copland Decl. § 13, Exh. K. Further, despite indicating in her
October response to Int. No. 4 that she would provide the requested information,
Bucenell raised a challenge to the relevance of the requested sales information:
“Please state the relevance of this information to this matter and sales information will
be provided when available, if relevant.” Id.

The Board has long held that annual sales figures for goods bearing the involved
mark are discoverable. Sunkist Growers, Inc. v. Benjamin Ansehl Co., 229 U.S.P.Q.
147, 148 (T.T.A.B. 1985); The J.B. Williams Co., Inc. v. Pepsodent G.m.b.H., 188
U.S.P.Q. 577,579 (T.T.A.B. 1975). Accordingly, Bucenell must fully answer Int. No. 4
and produce documents responsive to Req. No. 5.

2, Information Regarding Bucenell’s Geographic Use of the mark
HEALTHY GULP is Discoverable

Bucenell has not identified with adequate specificity where she has used the
HEALTHY GULP mark. She failed to answer or inadequately answered related
discovery requests. In response to Req. No. 7, Bucenell has stated HEALTHY GULP

products are “marketed worldwide” and referred to her Internet website. Copland Decl.
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1 13, Exh. K. Bucenell also referenced a fundraising event related to an organization
with the word “Atlanta” in its name (Id.), but has provided no clear information regarding
where the event was or how the mark was used in association with the event. Bucenell
referenced a contest run by QVC and provided some documents indicating she entered
the contest (Id.), but has provided no clear information regarding where the contest was
or how the mark was used in association with the contest. Further, Bucenell indicated
products bearing the HEALTHY GULP mark were “mailed throughout the country to
friends and family” (1d.) but she has offered only to provide a list of such locations if the
names of the recipients are redacted. Bucenell has provided no information regarding
either where sales have been made or where sold products were shipped.

The Board has long held that applicant must identify the geographic scope of its
use of its mark for the goods applied for. Volkswagen A.G. v. MTD Products, Inc., 181
U.S.P.Q. 471, 473 (T.T.A.B. 1974). Accordingly, Bucenell must fully respond to Req.
No. 7.

3. Information Regarding Bucenell’s Knowledge of Relevant
Third Party Marks

Bucenell failed to answer or inadequately answered discovery requests
regarding third party use of names or marks composed in whole or in part of the term
“gulp”. In response to Int. No. 18, Bucenell listed 22 names or marks composed in
whole or in part of the term “gulp” which she states are used for products by third
parties. Copland Decl. { 13, Exh. K. However, she has not identified the respective
manufacturer or distributor, the ordinary commercial name of the related goods, the
annual volume of products distributed, or the geographic area in which the third parties’

products are sold or distributed. Further, despite having listed 22 names or marks, she
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stated the only documents in her possession are related to just one of the 22 names or
marks.? Opposer finds it surprising that applicant has identified 21 other names or
marks yet has no documents related to the same.

Opposer is unable to meaningfully evaluate or investigate the names or marks
listed by Bucenell in the absence of the information requested of applicant.
Accordingly, Bucenell must fully answer Int. No. 18 and produce documents responsive
to Req. No. 26, or be precluded from relying on such information and from adducing
testimony with regard thereto during its testimony period.

. Conclusion

For the reasons set out herein, 7-Eleven requests that the Board grant its motion
to compel and enter an order compelling Bucenell to produce documents and
information responsive to the discovery requests enumerated above.

FOLEY & LARDNER LLP

Date: May 5, 2008

Craig S. Fochler

Charles R. Mandly, Jr.

David A.Copland

321 North Clark Street, 29" Floor
Chicago, lllinois 60610

Attorneys for Opposer,
7-Eleven, Inc.

% Applicant did not produce the documents she does have as she claims they relate to another
opposition proceeding in which opposer is a party and are equally available to opposer.
Opposer does not dispute this.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

7-ELEVEN, INC.,
Opposer,
V. Opposition No. 91177807

SUSAN B. BUCENELL,

Applicant.

DECLARATON OF DAVID A. COPLAND IN SUPPORT OF
OPPOSER’S MOTION FOR AN ORDER TO COMPEL

I, David A. Copland, hereby declare as follows:

1. | am an attorney with the firm Foley & Lardner LLP in Chicago, lllinois, attorneys
for opposer 7-Eleven, Inc. The testimony set forth below is made of my personal
knowledge.

2. A true and correct copy of Opposer’s First Set of Interrogatories to Applicant is
attached hereto as Exhibit A.

3. A true and correct copy of Opposer's First Set of Requests to Applicant to
Produce Documents or Things is attached hereto as Exhibit B.

4. A true and correct copy of an email message addressed to Susan B. Bucenell is
attached hereto as Exhibit C.

5. A true and correct copy of Applicant's Answers and Objections to Opposer’s First
Set of Interrogatories is attached hereto as Exhibit D.

6. A true and correct copy of Applicant's Answers and Objections to Opposer’s First

Set of Requests to Produce Documents or Things is attached hereto as Exhibit E.
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7. A true and correct copy of correspondence dated November 7, 2007 and
addressed to Susan B. Bucenell is attached hereto as Exhibit F.

8. On November 15, 2007, | telephoned applicant Susan B. Bucenell and spoke
with her regarding the deficiencies identified in the correspondence of November 7. Ms.
Bucenell declined to discuss all of the deficiencies identified in the November 7
correspondence. She indicated that due to the complexity of the issues she would need
to identify and consult with experienced counsel before further responding to the
discovery requests. She indicated she planned to do so immediately following the
Thanksgiving holiday.

9. A true and correct copy of correspondence dated November 26, 2007 and
received by 7-Eleven’s counsel is attached hereto as Exhibit G.

10. A true and correct copy of correspondence dated December 20, 2007 and
addressed to Susan B. Bucenell is attached hereto as Exhibit H.

11. A true and correct copy of an email message dated December 20, 2007 and
received by 7-Eleven’s counsel is attached hereto as Exhibit .

12. A true and correct copy of correspondence dated December 21, 2007 and
received by 7-Eleven’s counsel is attached hereto as Exhibit J.

13. A true and correct copy of correspondence dated January 8, 2008 and received

by 7-Eleven’s counsel on January 14, 2008 is attached hereto as Exhibit K.

David A. Copland

Date: May 5, 2008
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Exhibit A



XGZL@&B
IN THE UNITED STATES PATENT AND TRADEMARK OFFICE }%
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD L
)
7-ELEVEN, INC,, ) - -
) 9% 9100135
Opposer, )
)
v. ) Opposition No. 91177807
)
SUSAN B. BUCENELL, )
)
Applicant. ) N
) v
)
OPPOSER’S FIRST SET OF

INTERROGATORIES TO APPLICANT

In accordance with Rule 33 of the Federal Rules of Civil Procedure and Rule 2.120 of the
Trademark Rules of Practice and Procedure, opposer, 7-Eleven, Inc. (“7-Eleven”), requests that
applicant, Susan B. Bucenell (“Bucenell”), answer within thirty (30) days each of the
interrogatories set forth below, subject to the following definitions:

DEFINITIONS
A. As used herein, the terms “7-Eleven” and “opposer” includes 7-Eleven, including

its divisions and subsidiaries, and the officers, directors, employees, agents, and representatives

thereof.

B. As used herein, the term “applicant” or “Bucenell” or “you” means Susan B.
Bucenell.

C. As used herein, the terms “person” or “party” includes any corporation, division,

agency, or other entity, as well as an individual.
D. Whenever an interrogatory inquires about the name or identity of a person or
party and that person or party is an individual, the information requested includes:
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1. The person’s full name;

2. The person’s present employer;

3. The person’s present position or title;

4, The person’s past employers, positions or titles at all times relevant to the
interrogatory if other than the person’s present employer, position or titles;
and

5. The person’s last known address and telephone number.

E. Whenever an interrogatory inquires about the name or identity of a person or

party and the person or party is a corporation, division, agency, or other entity, the information
requested includes the full name and current address of said corporation, division, agency, or
other entity.

F. As used herein, the term “relate to” or “relating to” shall mean comprising,
directly, or indirectly mentioning or describing, pertaining or referring to, being connected with,

reflecting upon or resulting from the stated subject matter.

G. As used herein, the term “and” as well as the term ‘“‘or” shall be construed
disjunctively or conjunctively as necessary in order to bring within the scope of the interrogatory
all information which might otherwise be construed to be outside its scope.

H. As used herein, the singular shall always include the plural, and the present tense
shall always include the past tense, and vice versa as necessary in order to bring within the scope
of the interrogatory all information which might otherwise be construed to be outside its scope.

I. As used herein, the term “GULP Marks” means one or more of the collection of
marks, composed, in whole or in part, of the term “gulp” used by opposer for, inter alia, soft
drinks for consumption on or off the premises, as well as for beverage containers and other

goods, including, but not limited to, each of the following:
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MARK

REG. NO.

REG. DATE

GOODS

BIG GULP

1,110,172

12/26/1978

Soft drinks for
consumption on or off the
premises

SUPER BIG GULP

1,470,871

12/29/1987

Soft drinks for
consumption on or off the
premises

DOUBLE GULP

1,566,263

11/14/1989

Soft drinks for
consumption on or off the
premises

DOUBLE GULP
(stylized)

1,615,968

10/2/1990

Soft drinks for
consumption on or off the
premises

GULP

1,586,016

3/6/1990

Soft drinks for
consumption on or off the
premises

BIG GULP FLAVOR

SHOT

2,749,708

8/12/2003

Soft drinks and syrups or
concentrates added to soft
drinks for consumption
on or off the premises

BIG GULP SODA
FLOAT

2,997,248

9/20/2005

Soft drinks containing ice
cream for consumption
on or off the premises

CAR GULP

2,494,955

10/2/2001

Reusable plastic cups;

soft drinks for
consumption on or off the

premises

X-TREME GULP 7-
ELEVEN & Design

2,528,578

1/8/2002

Beverage containers,
namely, mugs; soft drinks
for consumption on or off
the premises

PRO CAR GULP

2,928,007

2/22/2005

Reusable plastic cups;

soft drinks for
consumption on or off the
premises

BIG GULP

3,076,786

4/4/2006

Confectionery products,
namely candy
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MARK REG. NO. REG. DATE GOODS
TEAM GULP 3,082,886 4/18/2006 Beverage containers,

namely, reusable plastic
cups, plastic sports and
squeeze bottles sold
empty

J. As used herein, the term “documents” has its broadest possible meaning under
Federal Rule of Civil Procedure 34, and includes but is not limited to any writing, graphic matter
or other tangible thing, whether printed, recorded, produced by any process, or written or
produced by hand, including but not limited to, letters, reports, other written communications,
correspondence, telegrams, memoranda, summaries, records of oral conversations, original or
preliminary notes, diaries, calendars, travel records or itineraries, forecasts, analyses, lab reports,
projections, work papers, photographs, tape records, models, graphs, statistical statements,
notebooks, charts, plans, drawings, artwork, brochures, summaries of negotiations, press
releases, intraoffice or intercompany communications, routing slips or the like, promotional or
advertising materials, marginal comments appearing on any document, invoices, shipping papers,
labels, packaging, purchase orders, contracts, printed publications, minutes or records of
meetings, minutes or records of conferences, agendas, expressions or statements of policy, lists
of persons attending meetings or conferences, reports and summaries of investigations, opinions
or reports of consultants, studies, evaluations, records, sound recordings, motion pictures,
models, sketches, video tapes, proofs, photographs, films, computer input or output, recordings
on disk or tape, archive records, whether recorded on volatile or nonvolatile media, hard disks,
and floppy disks by magnetic or electronic impulse, e-mail messages whether or not printed in

hard copy, or any other writing including drafts, revisions, foreign language versions or
translations to English of any of the foregoing.
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K. If any of these interrogatories cannot be answered in full, answer to the extent
possible, specifying the reason why a complete answer could not be given and stating whatever
information, knowledge or belief that you have concerning the unanswered portion.

L. With respect to any answer objected to on the grounds that the answer or some
portion thereof may be privileged, state the nature of the privilege claimed and the grounds
therefore (e.g. attorney/client privilege, work product doctrine, etc.), and provide the following:
(i) for documents: (a) its date, (b) the name, position and address of its author, (c) the name,
position and address of each person who received, was sent, was given, read or saw the
document or copies thereof; (d) the subject matter and type of document (e.g., memorandum,
letter, etc.); (ii) for oral communications: (a) the name of the person making the communication
and the names of the persons present while the communication was made and, where not
apparent, the relationship of the persons present to the person making the communication, (b) the
date and place of the communication, and (c) the general subject matter of the communication.

M. For each document identified in response to any interrogatory, include in your
answer the date of each document and any file or index number or other identifying number or
characteristic, the document’s name, author and recipient and the identity of any person having
or thought to have possession, custody or control of the document or copies of the document.

N. You are to seasonably supplement all interrogatory answers.
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INTERROGATORIES

INTERROGATORY NO. 1:

Identify by its ordinary commercial name and mark used, all products in connection with
which applicant has used, uses or intends to use the mark HEALTHY GULP, or any other name
or mark composed, in whole or in part, of the term “gulp” (e.g., WATER GULP, GULP), and the
geographic scope of such use (hereinafter occasionally each product to be identified bearing a
different name and mark may be individually described or identified as a “branded product” or

“branded good”).

ANSWER:

INTERROGATORY NO. 2:

(a) For each different product and name or mark to be identified in response to
Interrogatory 1 above, identify the date upon which applicant first used the identified name or
mark in connection with such goods, and describe the manner and circumstances of such first

use.

(b) For each different product and name or mark to be identified in response to
Interrogatory 1 above, identify whether such branded product has been continuously marketed
and sold since the identified date of first use, and if such marketing and sales have not been

continuous since that date, identify the dates during which such branded goods were not
marketed and sold, the reason such branded goods were not marketed and sold during such

period.

ANSWER:

INTERROGATORY NO. 3:

For each different product and name or mark to be identified in response to Interrogatory
1 above, identify the method of sale and distribution, and describe with particularity the channels
of distribution and channels of trade with which applicant has used, uses, or intends to sell and

distribute each identified branded good.

ANSWER:
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INTERROGATORY NO. 4:

Identify the annual volume of sales, in dollars and units, of each branded product to be
identified in response to Interrogatory Number 1 above.

ANSWER:

INTERROGATORY NO. 5:

Identify each person who participated in the creation or design of any advertising,
marketing or other promotional materials used or intended for use in connection with each
branded product to be identified in response to Interrogatory Number 1 above.

ANSWER:

INTERROGATORY NO. 6:

For each name or mark to be identified in response to Interrogatory Number 1 above:

(a) Identify each person responsible for applicant’s selection, adoption and use of the
name or mark; and,

(b) If not identified in Interrogatory Number 6 (a) above, identify all persons with
knowledge of applicant’s selection, adoption and use of the name or mark.

ANSWER:
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INTERROGATORY NO. 7:

(a) For each name or mark to be identified in response to Interrogatory Number 1
above, identify, by date of assignment, parties thereto, subject name or mark, subject goods,
services or business, each assignment of trademark, trade name or other trade identity rights, of

which applicant has any knowledge.

(b) For each name or mark to be identified in response to Interrogatory Number 1
above, identify, by date of license grant or consent, parties thereto, subject name or mark, subject
goods, services or business, each assignment or consent to use of trademark, trade name or other

trade identity rights, of which applicant has any knowledge.

(©) Identify each person with knowledge of the facts to be identified in Interrogatory
Number 7(a) and Interrogatory Number 7(b) above.

ANSWER:

INTERROGATORY NO. 8:

Describe with particularity all advertising and promotional material which has ever been
used by applicant for each branded product to be identified in response to Interrogatory
Number 1 above, including, but not limited to the specific types of advertising used (e.g.,
catalogs, brochures, television advertising, radio advertising, newspaper advertising, etc., the
date when such advertising was used and the geographic location (identified by state) where such
advertising was used, state the total expenditures each month, categorized by advertising method,
for such advertising from first use to date; identify the person(s) most knowledgeable about

information responsive to this interrogatory.

ANSWER:

INTERROGATORY NO. 9:

Identify, by date conducted, persons involved, subject mark or other pertinent subject
matter designation, methodology employed and results obtained, every survey, investigation,
trademark search or other inquiry conducted by, or on behalf, of applicant in connection with
each name or mark to be identified in response to Interrogatory Number 1 above, and identify
each person with knowledge of each such survey, investigation, trademark search or other

inquiry.
ANSWER:
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INTERROGATORY NO. 10:

If not identified in response to Interrogatory Number 9 above, identify, by date
conducted, persons involved, subject mark or other pertinent subject matter designation,
methodology employed and results obtained, every survey, consumer reaction test, market test,
poll or research, or other inquiry conducted by, or on behalf of applicant in connection with each
name or mark to be identified in response to Interrogatory Number 1 above, and identify each
person with knowledge of each such survey, consumer reaction test, market test, poll or research,

or other inquiry.

ANSWER:

INTERROGATORY NO. 11:

For each name or mark to be identified in response to Interrogatory Number 1 above,
identify, by subject name or mark, subject goods, services or business, person rendering and
person receiving, each and every opinion concerning trademark, trade name or other trade

identity rights thereto of which applicant has any knowledge.

ANSWER:

INTERROGATORY NO. 12:

(a) Describe the circumstances under which applicant first obtained any knowledge
or information about opposer’s use of each of the GULP Marks.

(b) If not identified in response to Interrogatory Number 12(a) above, identify each
fact concerning opposer and its use of each of the GULP Marks of which applicant has any

knowledge.

(©) Identify each person who has knowledge of each fact to be identified in response
to Interrogatory Number 12(a) and Interrogatory Number 12(b) above.

ANSWER:

INTERROGATORY NO. 13:

Identify each person applicant intends to call as an expert in this proceeding, and as to
each such expert state:

(a) The subject matter on which he is expected to testify;

(b) The substance of the facts and opinions to which he is expected to testify; and,
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(©) A summary of the grounds for each opinion including the identification and
description of each document the expert used or relied upon in forming each opinion.

ANSWER:

INTERROGATORY NO. 14:

If not previously identified, identify, by date conducted, persons involved, subject mark
or other pertinent subject matter designation, methodology employed and results obtained, any
investigation, search, survey, test, study, poll or other inquiry which refer or relate in anyway to

opposer or any of its GULP Marks.

ANSWER:

INTERROGATORY NO. 15:

Identify, by subject name, mark or other right, subject goods, services or business, person
making protest or objection, person receiving protest or objection, date of such protest or
objection, basis for such protest or objection, and outcome of such protest or objection, each
objection or protest relating to the use of any trade name, trademark or other trade identity right
composed, in whole or in part, of the term “gulp”, of which applicant has any knowledge.

ANSWER:

INTERROGATORY NO. 16:

For each branded product to be identified in Interrogatory Number 1 above, identify each
person who participated in the creation or design or any package, label, tag, wrapper or other
form of marking used or intended for use in connection with each product.

ANSWER:

INTERROGATORY NO. 17:

Identify, by persons involved, location and date of occurrence, each instance of actual
confusion, mistake or deception, involving on the one hand, applicant or applicant’s use of any
of the names or mark to be identified in Interrogatory Number 1 above, and, on the other hand,
opposer or opposer’s use of any of the GULP Marks; and identify each person who has
knowledge or information regarding each such instance of actual confusion, mistake or

deception.
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ANSWER:

INTERROGATORY NO. 18:

Identify, by person manufacturing or distributing, particular trademark or name in use,
ordinary commercial name of goods, annual volume of products distributed, and geographic
territory in which distributed, each third party product known to applicant to be sold or
distributed in the United States under a name or mark composed, in whole or in part, of the term

L‘gulp.’)

ANSWER:

INTERROGATORY NO. 19:

If not previously identified, identify and describe in detail all use by Applicant of the
mark HEALTHY GULP prior to June 24, 2006.

ANSWER:

Respectfully submitted,

FOLEY & LARDNER LLP

Craig S. Fochler / / '

Charles R. Mandly
David A. Copland
321 North Clark Street
Chicago, Illinois 60610

Telephone: (312) 832-4500
Facsimile: (312) 832-4700
email: PTOMailChicago@foley.com

Attorney for Opposer
7-Eleven, Inc.
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CERTIFICATE OF SERVICE

I, Charles R. Mandly, Jr., hereby certify that a copy of foregoing, OPPOSER’S FIRST
SET OF INTERROGATORIES TO APPLICANT was served on applicant Susan B. Bucenell

this 26th day of July, 2007, by mailing a true and accurate copy of same to her as follows:

Susan B. Bucenell
30623 Bittsbury Court
Wesley Chapel, Florida 33543

via first class mail, postage prepaid.

Charles R. Mandly, Jr.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

7-ELEVEN, INC.,

Opposer,

V. Opposition No. 91177807

SUSAN B. BUCENELL,

Applicant.

OPPOSER’S FIRST SET OF
REQUESTS TO APPLICANT TO PRODUCE DOCUMENTS OR THINGS

In accordance with Rule 34 of the Federal Rules of Civil Procedure and Rule 2.120 of the
Trademark Rules of Practice and Procedure, opposer, 7-Eleven, Inc. (“7-Eleven”), requests that
applicant, Susan B. Bucenell (“Bucenell”), answer within thirty (30) days each of the requests
for production of documents and things set forth below, subject to the following definitions:

DEFINITIONS

A. As used herein, the terms “7-Eleven” and “opposer” includes 7-Eleven, including

its divisions and subsidiaries, and the officers, directors, employees, agents, and representatives

thereof.

B. As used herein, the terms “applicant” or “Bucenell” or “you” means Susan B.
Bucenell.

C. As used herein, the terms “person” or “party” includes any corporation, division,

agency, or other entity, as well as an individual.
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D. As used herein, the term “relate to” or “relating to” shall mean comprising,
directly, or indirectly mentioning or describing, pertaining or referring to, being connected with,
reflecting upon or resulting from the stated subject matter.

E. As used herein, the term “and” as well as the term ‘“or” shall be construed
disjunctively or conjunctively as necessary in order to bring within the scope of the interrogatory
all information which might otherwise be construed to be outside its scope.

F. As used herein, the singular shall always include the plural, and the present tense
shall always include the past tense, and vice versa as necessary in order to bring within the scope
of the interrogatory all information which might otherwise be construed to be outside its scope.

G. As used herein, any, “all” as well as “or” shall be construed either disjunctively or
conjunctively as necessary to bring within the scope of the request all documents and tangible

things that might otherwise be construed to be outside the scope.

H. As used herein, the term “GULP Marks” means one or more of the collection of
marks, composed, in whole or in part, of the term “gulp” used by opposer for, inter alia, soft
drinks for consumption on or off the premises, as well as for beverage containers and other

goods, including, but not limited to, each of the following:

MARK REG. NO. REG. DATE GOODS

BIG GULP 1,110,172 12/26/1978 Soft drinks for
consumption on or off the
premises

SUPER BIG GULP 1,470,871 12/29/1987 Soft drinks for
consumption on or off the
premises

DOUBLE GULP 1,566,263 11/14/1989 Soft drinks for
consumption on or off the
premises

DOUBLE GULP 1,615,968 10/2/1990 Soft drinks for
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MARK

REG. NO.

REG. DATE

GOODS

(stylized)

consumption on or off the
premises

GULP

1,586,016

3/6/1990

Soft drinks for
consumption on or off the
premises

BIG GULP FLAVOR
SHOT

2,749,708

8/12/2003

Soft drinks and syrups or
concentrates added to soft
drinks for consumption
on or off the premises

BIG GULP SODA
FLOAT

2,997,248

9/20/2005

Soft drinks containing ice
cream for consumption
on or off the premises

CAR GULP

2,494,955

10/2/2001

Reusable plastic cups;

soft drinks for
consumption on or off the
premises

X-TREME GULP 7-
ELEVEN & Design

2,528,578

1/8/2002

Beverage containers,
namely, mugs; soft drinks
for consumption on or off
the premises

PRO CAR GULP

2,928,007

2/22/2005

Reusable plastic cups;

soft drinks for
consumption on or off the
premises

BIG GULP

3,076,786

4/4/2006

Confectionery products,
namely candy

TEAM GULP

3,082,886

4/18/2006

Beverage containers,
namely, reusable plastic
cups, plastic sports and
squeeze bottles sold
empty
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L. As used herein, the term “documents” has its broadest possible meaning under
federal rule of civil procedure 34, and includes but is not limited to any writing, graphic matter
or other tangible thing, whether printed, recorded, produced by any process, or written or
produced by hand, including but not limited to, letters, reports, other written communications,
correspondence, telegrams, memoranda, summaries, records of oral conversations, original or
preliminary notes, diaries, calendars, travel records or itineraries, forecasts, analyses, lab reports,
projections, work papers, photographs, tape records, models, graphs, statistical statements,
notebooks, charts, plans, drawings, artwork, brochures, summaries of negotiations, press
releases, intraoffice or intercompany communications, routing slips or the like, promotional or
advertising materials, marginal comments appearing on any document, invoices, shipping papers,
labels, packaging, purchase orders, contracts, printed publications, minutes or records of
meetings, minutes or records of conferences, agendas, expressions or statements of policy, lists
of persons attending meetings or conferences, reports and summaries of investigations, opinions
or reports of consultants, studies, evaluations, records, sound recordings, motion pictures,
models, sketches, video tapes, proofs, photographs, films, computer input or output, recordings
on disk or tape, archive records, whether recorded on volatile or nonvolatile media, hard disks,
and floppy disks by magnetic or electronic impulse, e-mail messages whether or not printed in
hard copy, or any other writing including drafts, revisions, foreign language versions or
translations to English of any of the foregoing.

J. The documents and things to be produced are those which are in the applicant’s
possession, custody or control, and include, but are not limited to, those in the possession,
custody or control of any of the applicant’s agents, sub-agents, distributors, sub-distributors,

licensees, licensor, sub-licensees, sub-licensor, employees and independent contractors..
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K. For any and all documents requested but not produced, identify each such
document, stating the date of the document, its general subject matter, its actual or intended
recipient., including recipients of copies, its author, and state the reason for not delivering such
document, and identify all responsive documents that are not being produced in response to this
request on the basis that such documents are in the possession, custody or control of another
entity or person and identify the person or entity in possession, custody or control of such
document. similarly, identify any and all documents not being produced because they have been
destroyed or altered and state the date of and reason for the document’s destruction or alteration
and identify the person or persons responsible for the document’s destruction or alteration. for
any document that has been altered, modified or changed and is being produced, specify how and
by whom each document has been modified, altered or changed.

L. If you decline to produce any document or any portion of a document on the basis

of a privilege or immunity:

1. describe the nature of the privilege or immunity;

2. describe what it is you are declining to produce on the basis of such
privilege;

3. identify the date and general subject matter of each such document;

4. identify each person who (other than stenographic or clerical assistants)

participated in the preparation of the document;

5. identify each person to whom the contents of the document were
communicated by copy, distribution, reading, or summarization;

6. provide a description of any document or other material transmitted with

or attached to the document;
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7. identify the number of pages in the document; and
8. state whether business, non-privileged or non-legal matter is contained or
discussed in the document.

M. You are seasonably to supplement all Requests to Produce.
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DOCUMENT REQUESTS

1. Two (2) specimens of each branded product to be identified in response to
Interrogatory Number 1 served concurrently herewith.

RESPONSE:

2. For each branded product to be identified in response to Interrogatory Number 1
served concurrently herewith, a sample of each different package, wrapping, label or other item
showing the affixation of such name or mark to the subject product.

RESPONSE:
3. For each branded product to be identified in response to Interrogatory Number 1

served concurrently herewith, a sample of each piece of advertising, marketing or other
promotional material created or used for such product.

RESPONSE:

4. For each branded product to be identified in response to Interrogatory Number 1
served concurrently herewith, all documents which refer or relate to applicant’s first use of the
subject name or mark for the subject product.

RESPONSE:
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5. Documents sufficient to show applicant’s annual sales, in units and dollars, of
each branded product to be identified in response to Interrogatory Number 1 served concurrently
herewith.

RESPONSE:

6. For each branded product to be identified in response to Interrogatory Number 1
served concurrently herewith, documents sufficient to establish the channels of trade, including
the types of retail outlets, through each such product is sold or distributed.

RESPONSE:

7. For each branded product to be identified in response to Interrogatory Number 1
served concurrently herewith, documents sufficient to establish the geographic territory in which
each such product has been marketed, sold and distributed.

RESPONSE:

8. For each branded product to be identified in response to Interrogatory Number 1
served concurrently herewith, documents sufficient to establish applicant’s annual expenditures
for advertising and other promotional materials.

RESPONSE:
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9. For each advertisement to be produced in response to Request Number 3 above,
documents sufficient to identify all media outlets (e.g., periodicals, radio stations or television
stations) through which such material was distributed or broadcast, including the dates and
frequency of distribution or broadcast, and the geographic scope of distribution or broadcast.

RESPONSE:

10.  For each branded product to be identified in response to Interrogatory Number 1
served concurrently herewith, all documents which refer or relate to applicant’s selection of or
decision to use the subject name or mark with the subject goods.

RESPONSE:

11.  All documents which refer or relate to each survey, investigation, trademark
search or other inquiry to be identified in response to Interrogatory Number 9 served
concurrently herewith.

RESPONSE:

12. All documents which refer or relate to each survey, consumer reaction test,
market test, poll or research, or other inquiry to be identified in response to Interrogatory
Number 10 served concurrently herewith.

RESPONSE:
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13. For each piece of advertising, marketing or other promotional material to be
produced in response to Request Number 3 above, all documents which refer or relate to the
creation or authorship of such materials.

RESPONSE:

14. All documents which refer or relate to each assignment to be identified in
response to Interrogatory Number 7(a) served concurrently herewith.

RESPONSE:

15. All documents which refer or relate to each license or consent to be identified in
response to Interrogatory Number 7(b) served concurrently herewith.

RESPONSE:

16. All documents which refer or relate to each opinion to be identified in response to
Interrogatory Number 11 served concurrently herewith.

RESPONSE:
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17.  All documents which refer or relate to applicant’s knowledge of opposer and each
of opposer’s GULP Marks.

RESPONSE:

18. All documents upon which any expert retained by applicant relied in formulating
or rendering any opinion rendered in connection with this proceeding.

RESPONSE:

19.  All documents (including all prior drafts) which memorialize any expert opinion
obtained by applicant in connection with this proceeding.

RESPONSE:

20. For each branded product to be identified in response to Interrogatory Number 1
served concurrently herewith, all documents which refer or relate to the creation or design of
labels, packages, wrappings, containers, package inserts or other packaging materials, whether or
not actually used.

RESPONSE:

CHIC_1575511.1
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21. For each name or mark to be identified in response to Interrogatory Number 1
served concurrently herewith, all documents, including but not limited to applications for
registrations, certificates of registration, correspondence and memoranda, which refer or relate to
any application to register filed by or on behalf of applicant, or any registration acquired by
applicant in the United States Patent and Trademark Office or in any state of the United States.

RESPONSE:

22, All documents which refer or relate to any instances of actual confusion, mistake
or deception to be identified in response to Interrogatory Number 17 served concurrently
herewith.

RESPONSE:

23. If not previously produced, all documents which refer or relate to any studies,
opinions or reports, including but not limited to studies, opinions or reports of advertising and
marketing agencies, and polling, public relations, market research and public opinion agencies,
consulted or retained by applicant, or by any person or persons acting for or its behalf, which
refer or relate to applicant’s use of the HEALTHY GULP mark or any variant thereof, or
opposer’s use of any of the GULP Marks.

RESPONSE:

24.  Documents sufficient to identify each product in connection with which applicant
proposes to use in the future, but is not now using, the HEALTHY GULP mark or any variant
thereof, including any name or mark composed, in whole or in part, of the term “gulp.”
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RESPONSE:

25. All documents which refer or relate to each protest or objection to be identified in
response to Interrogatory Number 15 served concurrently herewith.

RESPONSE:

26. All documents which refer or relate to each third party product to be identified in
response to Interrogatory Number 18 served concurrently herewith.

RESPONSE:

27.  If not previously produced, all documents which refer or relate in any way to any
use by applicant of the mark HEALTHY GULP prior to June 24, 2006.

RESPONSE:

Respectfully submitted,
FOLEY & LARDNER LLP

Chatl /2
Craig S. Fochler
Charles R. Mandly
David A. Copland
321 North Clark Street
Chicago, Illinois 60610

Telephone: (312) 832-4500
Facsimile: (312) 832-4700
email: PTOMailChicago@foley.com

Attorney for Opposer
7-Eleven, Inc.
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CERTIFICATE OF SERVICE

I, Charles R. Mandly, Jr., hereby certify that a copy of foregoing, OPPOSER’S FIRST
SET OF REQUESTS TO APPLICANT TO PRODUCE DOCUMENTS OR THINGS was

served on applicant Susan B. Bucenell this 26th day of July, 2007, by mailing a true and accurate

copy of same to her as follows:

Susan B. Bucenell
30623 Bittsbury Court
Wesley Chapel, Florida 33543

via first class mail, postage prepaid.

& /0 %M/

Charles R. Mandly, Jf. 7
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Mandly Jr., Charles R.

From: Mandly Jr.,, Charles R.

Sent:  Wednesday, August 22, 2007 11:23 AM
To: 'sbucenell@tampabay.rr.com’

Subject: FW: 7-Eleven/Healthy Gulp-Opposition

From the Desk of: Charles R. Mandly, Jr. = FOLEY

FOLEY & LARDNER LLP

Dear Ms. Bucenell,

We are happy to consent to a thirty (30) day extension of your time to respond to our previously served
interrogatories and document requests. We note that by our calculation, the current due date for your responses
is August 30th (30 days plus 5 day mailing allowance). Accordingly, we consent to to an extension until
September 29th (which, falling on a Saturday, is automaticaily put over to the next business day, i.e., October

1st).
Cordiaily,

Charles

Charies R, Mandly, Jr.

u Faloy & Lardner LLP
FOLEY Attorneys at Law
- 321 N. Clark
FOLEY & LARDNER LLP Suite 2800
- Chicago, IL USA 60610

Tel 312.832.4398
Fax 312.832-4700

Email cmardiy@foley.com
Web www.faley.com

[ inFo

From: Sue/Jim Bucenell {mailto:sbucenell@tampabay.rr.com]
Sent: Wednesday, August 22, 2007 10:43 AM

To: Chicago IP Docketing

Cc: Copland, David A.; Elder, Diane G.

Subject: 7-Eleven/Healthy Gulp-Opposition

Mr. Mandley/Copland and/or Ms. Elder-

I am in receipt of Opposer's Interrogatory to Applicant and Request to Produce Documents or Things. Healthy
Gulp's (My, "Applicant's) Response to same is due on Friday, August 24, 2007.

8/22/2007
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| respectfully request a 30 day extension, making the response due on September 23, 2007.
Please advise ASAP if this is acceptable.
Thank you for your time and consideration.

Sue Bucenell/813-333-4284
Healthy Gulp

8/22/2007
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE d ’ U
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

7-ELEVEN, INC., ) By ...
)
TF
oppeses 3 Opposition No. 91177807 xc M
S1t10Nn INO. e
v. ) ppo XC _LAC
) vC N o
SUSAN B. BUCENELL, ) XC _ DKF
)
Applicant. )

APPLICANT’S ANSWERS AND OBJECTIONS TO
OPPOSER’S FIRST SET OF INTERROGATORIES

Applicant, Susan B. Bucenell (“Applicant™), hereby serves the following answers and

objections to opposer, 7-Eleven, Inc.’s (“Opposer”) interrogatories:

GENERAL OBJECTIONS

1. Applicant objects to each Interrogatory to the extent that it seeks
information that violates any constitutional, statutory, or common law privacy interests of
Applicant and/or any current or former employee or representative of Applicant.

2. Applicant objects to each Interrogatory to the extent that it seeks
information already within the Opposer’s knowledge, possession, or control because such
information is equally or more readily available to Opposer and, therefore, the
Interrogatories are unduly burdensome.

3. Applicant objects to each Interrogatory to the extent that it seeks
information not within the possession, custody, or control of Applicant because such
information is equally or more readily available to Opposer and, therefore, the
Interrogatories are unduly burdensome.

4. Applicant objects to each Interrogatory to the extent that it seeks discovery
of statutes, regulations, case law or legal research as said is equally available to Opposer.

S. Applicant objects to each Interrogatory to the extent that it is vague, overly
broad, unduly burdensome, oppressive, not relevant and not reasonably calculated to lead
to the discovery of admissible evidence.

6. Applicant objects to the extent Opposer deemed the foregoing
Interrogatories ongoing in nature. Applicant will supplement her responses hereto only to
the extent required by the applicable rules of civil procedure.



7. Applicant reserves the right to correct errors, interpose supplemental
objections, and provide supplemental Answers in the event additional documents or
information responsive to these Interrogatories is discovered.

8. Applicant reserves the right to object to the admission into evidence of
information and documents made available in Answers to any Interrogatory on any
ground, including but not limited to, the ground that the information or document is
privileged, irrelevant and/or immaterial to the issues in this action. Nothing in
Applicant’s Answers to any Interrogatory may be construed as an admission respecting
the admissibility or relevance of any fact or document or of the truth or accuracy of any
characterization of any kind contained in Opposer’s Interrogatories.

ANSWERS AND SPECIFIC OBJECTIONS

INTERROGATORY NO. 1:

Identify by its ordinary commercial name and mark used, all products in connection
with which applicant has used, uses or intends to use the mark HEALTHY GULP, or any
other name or mark composed, in whole or in part, of the term “gulp” (e.g., WATER GULP,
GULP), and the geographic scope of such use (hereinafter occasionally each product to be
identified bearing a different name and mark may be individually described or identified as

a “branded product” or “branded good™).

ANSWER: The ordinary commercial name is “Healthy Gulp,” currently
intending to be marketed and distributed throughout the United States, North

America.

INTERROGATORY NO. 2:

(a) For each different product and name or mark to be identified in response to
Interrogatory 1 above, identify the date upon which applicant first used the identified name
or mark in connection with such goods, and describe the manner and circumstances of such

first use.

(b)  For each different product and name or mark to be identified in response to
Interrogatory 1 above, identify whether such branded product has been continuously
marketed and sold since the identified date of first use, and if such marketing and sales have
not been continuous since that date, identify the dates during which such branded goods were
not marketed and sold, the reason such branded goods were not marketed and sold during

such period.

ANSWER :




































































































































































































































































































































































































