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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

7-ELEVEN, INC., )
)
Opposer, )

) Opposition No. 91177807
v. )

) Serial No. 78/916,143

SUSAN B. BUCENELL, )
)
Applicant. )
)

APPLICANT’S MEMORANDUM IN RESPONSE
TO OPPOSER’S MOTION FOR SUMMARY JUDGMENT

L. INTRODUCTION

Applicant, Susan B. Bucenell (“Bucenell” or “Applicant”), files this memorandum of law
in opposition to the motion for summary judgment of Opposer, 7-Eleven, Inc. (“7-Eleven” or
“Opposer”). 7-Eleven opposes Bucenell’s application to register the mark HEALTHY GULP for
“pet beverages, namely vitamin, mineral, and supplement enriched flavored and plain purified
bottled water for cats and dogs,” under Section 2(d) of the Trademark Act, alleging that
consumers would likely confuse the HEALTHY GULP mark with 7-Eleven’s BIG GULP and
other “GULP Marks.” In support of this opposition, Applicant has filed herewith a Declaration of
Susan B. Bucenell, Applicant, with supporting exhibits (hereinafter “Bucenell Decl.”);
Memorandum in Support of Opposer’s Trial Brief filed in 7-Eleven, Inc. v. Lawrence 1. Wechsler,
(Opposition No. 91117739) attached hereto as Exhibit “1”’; and Memorandum in Support of

Opposer’s Motion for Summary Judgment filed herein at pp. 11-15 attached hereto as Exhibit
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“2”). As set forth below, genuine issues of material fact exist which preclude summary judgment
in favor of 7-Eleven.
I FACTS

A. Bucenell and her Healthy Gulp Product

On June 24, 2006, Applicant filed an Application for Trademark, Serial Number
78916143, for the mark HEALTHY GULP for vitamin, mineral and supplement enriched water
for cats and dogs. (Bucenell Decl. § 3 and Exh. B). The HEALTHY GULP mark was published
in the Official Gazette on February 13, 2007 and was first used in commerce as early as August
2007. (Bucenell Decl. § 5 and Exh. D). Based upon a search by the Examining Attorney at the
U.S. Patent and Trademark Office, a first office action indicated that no similar marks were found
on the Principal Registers that would bar registration of the HEALTHY GULP mark. (Bucenell
Decl. § 4 and Exh. C).

The HEALTHY GULP mark was formulated by Applicant as a suggestive mark with the
intention of describing a beverage specifically for pets. The mark was selected because
Applicant’s pet water is enriched with vitamins, minerals and supplements and pets tend to “gulp”
water — hence HEALTHY GULP. (Bucenell Decl. § 7). Applicant is the inventor of the product
and has a patent pending under U.S. Patent Application No. 60/879,339. (Bucenell Decl. § 2 and
Exh. A).

Applicant’s pet water is bottled. (Bucenell Decl. §2). The label states “Pet Water™;
includes a whimsical picture of a dog (peanut butter flavor), a cat (tuna flavor) or a dog and cat
(unflavored); and includes Applicant’s slogan “Because We Deserve Bottled Water Too.”
(Bucenell Decl. § 10 and Exh. G). The label makes no reference to 7-Eleven or 7-Eleven’s
slogan “Thank Heaven for 7-Eleven.” (Bucenell Decl. {10 and Exh. G).
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Applicant’s pet water is currently sold on her website in packages of 8 bottles for $10.49.
(Bucenell Decl. § 12). With shipping and handling, the total cost of a package of 8 bottles is
$19.44. (Bucenell Decl. §12). Single bottles cannot be purchased on line. (Bucenell Decl. 9
12). Although she offered her product for sale on Ebay at one time, she has not done so for nearly
one year. (Bucenell Decl.  12).

B. 7-Eleven and its GULP Products

7-Eleven is engaged in the business of offering convenience store services and products to
the general public throughout the United States. (Memorandum in Support of Opposer’s Motion
for Summary Judgment at p. 2). 7-Eleven offers for sale groceries, household supplies, pet food
and treats, and prepared food and beverages. Id. 7-Eleven sells soft drinks under the mark BIG
GULP. BIG GULPs are fountain sodas of other manufacturers, such as Coke or Pepsi, which a
customer manually places into a 7-Eleven cup or vessel while inside a 7-Eleven store. Bucenell
Decl. § 17. 7-Eleven does not sell BIG GULPs online, in pet stores, or anywhere other than its
convenience stores for that matter.

7-Eleven has additional GULP marks including GULP, SUPER GULP, DOUBLE GULP,
CAR GULP, X-TREME GULP, AND MINI GULP. All of these marks are used for fountain soft
drinks sold inside 7-Eleven stores as described above. (Memorandum in Support of Opposer’s
Motion for Summary Judgment at p. 2). None of 7-Eleven’s GULP fountain sodas are sold

online, in pet stores, or anywhere other than in 7-Eleven convenience stores.

' Although 7-Eleven represents in its Memorandum of Law that its GULP marks branded
beverages are “typically” sold at 7-Eleven stores, it offers no evidence that these products are sold
anywhere else. Applicant could find no evidence on 7-Eleven’s website that the GULP marks
branded beverages are sold anywhere other than at 7-Eleven stores.

3




At one time, as set forth in 7-Eleven’s Memorandum of Law, 7-Eleven sold bottled
beverages under the GULP mark, including BIG GULP branded soft drinks and WATER GULP
branded water. Id. 7-Eleven, however, has long abandoned the bottled GULP beverages and no
longer offers bottled BIG GULP or WATER GULP in its convenience stores. (Bucenell Decl. Y
21). Indeed, on December 12, 2001, 7-Eleven abandoned its application for a WATER GULP
trademark and in late November 2008 launched a different mark for a new line of private label
products, including bottled water, called “7 Select.” (Bucenell Decl.§ 24 and Exh. J ).
Currently, 7-Eleven does not sell bottled beverages under the GULP mark. (Bucenell Decl. § 24).

7-Eleven also raises in its Memorandum of Law that, at one time, it sold products under
the marks FRUIT GULP, GUMMI GULP AND SNACK GULP. Like WATER GULP,
however, 7-Eleven abandoned or cancelled its trademark applications for FRUIT GULP
(abandoned) on May 15, 2005, GUMMI GULP (cancelled) on May 16, 2009 and SNACK GULP
(abandoned) on January 22, 2002. (Bucenell Decl. 427 and Exh. O). 7-Eleven is now selling
pre-packaged fruit and salad under the brand name “Fresh to Go.” (Bucenell Decl. § 28).
Notably, there are 18 live trademarks that use “Fresh To Go” registered with the USPTO. Id.

7-Eleven also claims that it has used its GULP marks on a variety of promotional products
including throwing discs, shirts, caps and reusable beverage containers. (Memorandum in
Support of Opposer’s Motion for Summary Judgment at p. 3). The promotional products,
however, are available to 7-Eleven employees as an internal inceptive and are not marketed or

available to the general public. (Bucenell Decl. § 31 and Exh. S ).

% Applicant notes that in support of this factual claim, 7-Eleven has produced a 2001 catalog of
merchandise, which suggests that 7-Eleven either has not raised its prices for promotional

merchandise in 8 years or no longer offers the merchandise even to its employees.
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7-Eleven sells pet products including kitty litter, pet food and pet treats. 7-Eleven does
not manufacture any of the pet products it sells. (Bucenell Decl. §22). Applicant is willing to
stipulate that she will never sell her HEALTHY GULP pet water in 7-Eleven convenience stores.
III. ARGUMENT

A. Summary Judgment is Precluded Where Genuine Issues of Material Fact
Exist.

The Federal Rules of Civil Procedure govern inter party proceedings before the United
States Patent and Trademark Office Trademark Trial and Appeals Board. 37 C.F.R. §2.116(a).
Summary judgment is appropriate when there is no genuine issue as to any material fact and the
moving party is entitled to judgment as a matter of law. F.R.Civ.P. 56(c). A material fact is one
which may affect the outcome of the suit, and precludes the entry of summary judgment.
Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986). The evidence must be viewed in a light
most favorable to the non-movant, and all reasonable inferences must be drawn in favor of the
non-movant. Id. at 255. Therefore, there need not be a conflict in the evidence of the underlying
facts to preclude summary judgment. Olde Tyme Foods, Inc. v. Roundy’s Inc., 961 F.2d 200, 22
USPQ2d 1542 (Fed. Cir. 1992).

B. There is No Likelihood of Confusion between Marks

The United States Patent and Trademark Office may refuse to register a trademark that so
resembles a registered mark “as to be likely, when used on or in connection with the goods of the
applicant, to cause confusion, or to cause mistake, or to deceive.” Section 2(d) of the Lanham
Act, 15 U.S.C. § 1052(d). The Board’s determination of likelihood of confusion is based on an
analysis of all of the probative facts in evidence that are relevant to the factors set forth in /n re E.

L du Pont du Nemours & Co., 476 F.2d 1357, 177 USPQ 563, 567 (CCPA 1973). Here, although



both marks consist of the word “Gulp” preceded by a modifying adjective, Applicant’s mark
would not be viewed as a member of Opposer’s Gulp Marks for several reasons discussed below.
1. The Fame or Relative Strength of Opposer’s Marks

In its Memorandum, Opposer argues that “each of 7-Eleven’s GULP marks are inherently
distinct” and, therefore, strong. The Board, however, has already addressed this precise issue and
ruled against 7-Eleven in 7-Eleven, Inc. v. Lawrence 1. Wechsler, (Opposition No.
91117739)(“Wechsler™), a case remarkably similar to the case at bar.

In Wechsler, the Board dismissed 7-Eleven’s Opposition to registration of the mark
“Gulpy” for goods identified as “portable animal water dishes and animal water containers sold
empty.” On this issue, the Board held that only “Opposer’s BIG GULP mark when used in
connection with fountain soft drinks has a very high degree of public recognition and renown.”
(Emphasis added). On the other hand, the Board held that Opposer’s other “Gulp” trademarks did
not show any significant public recognition and renown. Id. at 22.

Although the Board’s decision in Wechsler was issued on May 15, 2007, a comparison of
7-Eleven’s Memoranda in both cases demonstrates that principles of res judicata apply herein
which prevent 7-Eleven from relitigating this issue. In its Memorandum filed in this case, 7-
Eleven included three additional citations to support its claim that each of 7-Eleven’s GULP
marks are famous, however, every additional citation refers to the BIG GULP or SUPER BIG
GULP mark. (Compare Memorandum in Support of Opposer’s Trial Brief filed in Wechsler
attached hereto as Exhibit “1”, with Memorandum in Support of Opposer’s Motion for Summary
Judgment herein at pp. 11-15, new facts highlighted, attached hereto as Exhibit “2” ). Therefore,
Opposer has not offered any additional evidence which would support this Board reaching a

different conclusion than it already reached in Wechsler.
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Res judicata encompasses two preclusion concepts — issue preclusion, which forecloses
litigation of a litigated and decided matter (often referred to as collateral estoppel) and claim
preclusion which disallows litigation of a matter that has never been litigated but which should
have been presented in an earlier suit. See Migra v. Warren City School Dist. Bd. of Educ., 465
U.S. 75, 77 (1984); see also Nevada v. United States, 463 U.S. 110, 130 (1983) (“res judicata
provides that when a final judgment has been entered on the merits of a case, ‘[i]t is a finality as
to the claim or demand in controversy ..., not only as to every matter which offered and received
to sustain or defeat the claim or demand, but as to any other admissible matter which might have

29y

been offered for that purpose’) (quotation omitted).

Here, 7-Eleven has already been given the opportunity to and has litigated the issue of the
fame or relative strength of its marks which the Board ruled on as discussed above. 7-Eleven has
not presented sufficient new evidence to support its attempt to get “a second bite at the apple” on
this issue. For this reason, as previously ruled on by the Board, Applicant submits that BIG
GULP is the only 7-Eleven trademark which has a high degree of public recognition and renown.
This factor alone, however, is not sufficient to establish a likelihood of confusion.

2. The Similarity or Dissimilarity of the Goods
Opposer has registered the BIG GULP and GULP trademarks for “soft drinks for
consumption on or off the premises.” Soft drinks refer to fountain sodas provided by Opposer at
its premises. HEALTHY GULP is vitamin, mineral, and supplement enriched flavored and plain
purified bottled water for cats and dogs. Likelihood of confusion may be found if the respective

products are related in some manner and/or if the circumstances surrounding their marketing are

such that they could give rise to the mistaken belief that they emanate from the same source. In



re Pollio Dairy Products Corp., 8 USPQ2d 2012, 2015 (TTAB 1988); Seaguard Corp. v.
Seaward Int’l, Inc., 223 USPQ 48, 51 (TTAB 1984).

HEALTHY GULP is sold in 20 ounces bottles with a picture of a dog, cat or dog and cat
on the label. HEALTHY GULP is offered in plain, peanut butter or tuna flavors. Bottles can be

“purr-chased” in eight packs only off of Applicant’s website www.healthygulp.com. HEALTHY

GULP is not sold in 7-Eleven convenience stores.

Opposer argues that the relatedness of consumable products and consumable pet products
has “long been recognized.” In support of this argument, however, Opposer cites to cases
involving identical or nearly identical names between the human and animal products (i.e. ,
FIDO-LAY for pets and FRITO LAY for humans, DOMINO for pets and humans, DOGIVA and
CATIVA for pets and GODIVA for humans, V.I.P for pets and humans). This argument would
be more persuasive if Applicant were trying to register the name “BIG GULP” or a nearly
identical name for dogs and cats. Such is not the case.

Moreover, 7-Eleven’s BIG GULP products have never been synonymous with healthy
food or beverage. Quite the contrary, all of the registered names would suggest large quantities of
fountain soda, not a product generally associated with vitamin, mineral and supplement enriched
water. Indeed, 7-Eleven abandoned its applications for trademarks for the only two GULP
products it offered which could be considered healthy, FRUIT GULP and WATER GULP.

Opposer goes to great lengths to introduce evidence that other companies have the same
mark for both consumable products and consumable pet products. Yet none of the companies
identified by Opposer actually sell the same food for humans and pets. More importantly,
Opposer has not offered any evidence that any of the companies produce and sell both fountain

drinks and pet foods or beverages (let alone that any of the companies sell such products under
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the same or similar marks). In Wechsler, the Board rejected the identical argument made by
Opposer. Thus, this evidence does not support the conclusion that consumers would confuse
soda dispensed from a fountain machine in a convenience store with bottled pet water sold on line
and in pet stores.

Opposer claims that “many retailers commonly sell human food and beverage products in
proximity to edible pet products, including pet water.” Opposer fails to mention that 7-Eleven is
not one of those retailers. The only retailers that sell pet water are pet stores and none of them
offer fountain soda, let alone 7-Eleven BIG GULPS.

Opposer claims that it sells significant quantities of pet products, including consumable
pet products. None of the pet products sold by 7-Eleven are sold under the GULP brand and none
are manufactured by 7-Eleven.

Opposer argues that Applicant’s bottler uses the same type of bottle for Applicant’s
HEALTHY GULP that are used for human beverages sold by another party under the
SQWINCHER mark.> The fact that another manufacturer uses 20 ounces bottles for a flavored
energy drink has no bearing on this motion. This fact is not evidence that a consumer will
confuse 7-Eleven’s fountain soda with bottled water for dogs and cats. Although 7-Eleven cites
to the fact that it sold bottled water under the WATER GULP mark, it fails to mention the more
important evidence, namely that 7-Eleven abandoned its application fora WATER GULP mark in
2001 and no longer sells bottled water under this mark. Rather, 7-Eleven sells bottled water

under a new mark “7-Select.” Thus, 7-Eleven was apparently unsuccessful trying to parlay the

3 The bottles are not the same. Sqwincher’s bottle has an indentation in the middle, whereas
HEALTHY GULP’s bottle does not. (Bucenell Decl. § 32).
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GULP product line into bottled water which supports the conclusion that consumers do not
identify the 7-Eleven GULP brand with bottled water, let alone pet water.

Finally, 7-Eleven tries to claim that it has expanded its GULP marks into a “wide array of
goods ranging from fountain sodas to clothing, sporting goods, beverage containers, and other
food products such as confections and salads...” As stated above, 7-Eleven abandoned its
applications for marks under FRUIT GULP, GUMMI GULP AND SNACK GULP and now sells
fruit and salad under the FreshtoGo mark and bottled water under the 7-Select mark. As for
clothing and sporting goods, 7-Eleven at one time apparently provided these items as promotional
materials to employees. They were not offered to the general public as marketing material. They
were never trademarked. Providing free promotional materials to employees does not make the
public more aware of 7-Eleven’s products. Opposer has not offered a single piece of evidence
that it ever made a single sale of clothing and sporting goods and, thus, this is not evidence of
public perception of 7-Eleven’s GULP products.

The dissimilarity of the goods in question can be highlighted as follows:

e BIG GULP is a 32 ounce cup used for soda dispensed from a fountain machine only at
7-Eleven convenience stores; HEALTHY GULP is a 20 ounce bottle containing pet
water which is not sold at 7-Eleven convenience stores.

e BIG GULP is a product sold for human consumption; HEALTHY GULP is a product
sold for dog and cat consumption.

e BIG GULP is a soda; HEALTHY GULP is a vitamin, mineral and supplement
enriched water; 7-Eleven sells bottled water under the brand name “7-Select, not

GULP.
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BIG GULP is a reusable plastic cup used for soda manufactured by soda
manufacturers such as Coke, Pepsi, Mountain Dew, Sprite and Dr. Pepper; HEALTHY
GULP is a disposable bottle containing pet water manufactured by HEALTHY GULP.
Every BIG GULP product sold by 7-Eleven contains the 7-Eleven logo; HEALTHY
GULP does not contain the 7-Eleven logo.

Every BIG GULP cup prominently displays the words “BIG GULP”; every
HEALTHY GULP bottle prominently displays the words “HEALTHY GULP” and a
picture of a dog, cat or both.

Every HEALTHY GULP bottle contains the slogan “Because we deserve bottled
water too”; 7-Eleven’s slogan is “Oh thank heaven for 7-Eleven.”

Every HEALTHY GULP bottle also contains information about the product
formulation and includes the following note to purchasers: “As a Pet Parent you
should feel good about giving your pet Healthy Gulp.”

7-Eleven does not sell pet products manufactured by 7-Eleven or containing a GULP

mark.

For all of these reasons, it is respectfully submitted that there is a strong dissimilarity of the goods

in question.

2. Similarity of Dissimilarity of Marketing and Trade Channels

Opposer contends that because Applicant’s application is without limitation as to trade

channels, “overlapping trade channels must be presumed here.” However, Applicant has

stipulated that she will never sell her products in 7-Eleven convenience stores. At present,

Applicant’s products are sold over the Internet via her website and she would like to sell her

products through pet stores. Opposer does not sell products over the Internet. A consumer
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wanting to purchase a BIG GULP must go into a 7-Eleven store and fill a cup at a fountain soda
machine. Pet stores, on the other hand, do not sell fountain sodas. Even if HEALTHY GULP
was someday sold in a convenience store, it will never be sold in a 7-Eleven. In addition, BIG
GULP is only in 7-Eleven stores. Therefore, the trade channels are dissimilar.

Opposer also contends that the parties employ overlapping marketing methods because
both advertise and promote their respective products via the Internet. Under this argument, given
that nearly all products are marketed over the Internet, 7-Eleven would have a similarity of
marketing channels with every other product seller in the world. To be specific, there is nothing
similar about the 7-Eleven and HEALTHY GULP websites.

4. Consumer Care

Opposer claims that the parties’ respective products are inexpensive and consumers
generally exercise less care in purchasing “such inexpensive goods.” This is an incorrect.
HEALTHY GULP is sold in eight packs only which cost $10.49 per eight pack plus shipping and
handling of $8.95 for a total of $19.44 per eight pack. This cannot be considered an “inexpensive
good” considering that it is pet water. On the other hand, a BIG GULP costs $1.19. It cannot be
said as a matter of law that consumers would confuse purchasing a fountain soda for $ 1.19 with
an eight-pack of bottled pet water for $19.44.

5. Similarity or Dissimilarity of the Marks

This DuPont factor focuses on the similarity or dissimilarity of the marks in their
entireties as to appearance, sound, connotation and commercial impression. The test is not
whether the marks can be distinguished when subjected to a side-by-side comparison, but rather
whether the marks are sufficiently similar in terms of their overall commercial impression so that

confusion as to the source of the goods offered under the respective marks is likely to result. San
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Fernando Electric Mfg. Co. v. JFD Electronics Components Corp., 565 F.2d 683, 196 USPQ 1, 3
(CCPA 1977); Spoons Restaurants Inc. v. Morrison Inc., 23 USPQ2d 1735, 1741 (TTAB 1991),
aff’d unpublished, No. 92-1086 (Fed. Cir. June 5, 1992).

Here, both marks consist of the word “Gulp” preceded by a modifying adjective, i.e., BIG
GULP and HEALTHY GULP. That, however, is where the similarities end. BIG GULP and
Opposer’s other GULP marks refer to a size of cup (BIG GULP, SUPER BIG GULP, DOUBLE
GULP). Opposer’s descriptive adjective does not refer to the type of beverage going into the
plastic cup, i.e. a soda gulp.

Applicant’s mark, on the other hand, refers to the type of beverage contained in the bottle,
i.e. a healthy beverage. Opposer offers no evidence that consumers identify 7-Eleven’s GULP
products with healthy beverages. Indeed, 7-Eleven’s own survey demonstrates that consumers
identify BIG GULP with a soft drink product and that “size, meaning big, is the strongest
voluntary association with Big Gulp.” (See Brody Confidential Declaration filed with Opposer’s
Motion for Summary Judgment and Exh. 10, p. 13 thereto).

The significance of a mark is not determined in the abstract but in connection with the
goods to which the mark is applied and the context in which it is used because that is how
purchasers encounter the mark. Presto Products v. Nick-Pak Products, 9 USPQ2d 1895, 1897
(TTAB 1988). Here, the packaging of the two products reinforces the difference in the
commercial impressions. The front of the HEALTHY GULP bottle features a drawing of a dog,
cat or dog and cat together. The back of the bottle features information about product formulation
and contains verbiage such as “Pet Parent”. The same drawings and a more detailed story about

why and how she created HEALTHY GULP are featured on Applicant’s website. This story on
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Applicant’s website is signed “Pet Wishes, Sue Bucenell.” The writing and overall impression of
the packaging is not similar to that of BIG GULP in any way whatsoever.

Although it is submitted that Opposer does not own the rights to the word “gulp,” and that
consumers will not confuse the two products, it is worth mentioning that similarity in any one of
the appearance, sound, meaning and commercial impression factors may be sufficient to indicate
that the marks are similar, but it does not require that conclusion where there are significant
differences in one or more of the other factors. Kabushiki Kaisha Hattori Seiko v Satellite Int’l,
Ltd, 29 USPQ2d 1317, 1318 (TTAB 1991), aff’d without decision, 979 F.2d 216 (Fed. Cir.
1992).

C. Balancing of the Factors

While the mark BIG GULP has a high degree of public recognition and renown insofar as
it relates to soft drinks, that alone is insufficient in and of itself to establish a likelihood of
confusion under Section 2(d) of the Lanham Act. Recot Inc. v. M.C. Becton, 214 F.3d 1322, 54
USPQ2d 1894, 1898 (Fed. Cir. 2000); University of Notre Dame du Lac v. J.C. Gourmet Food
Imports Co., 703 F.2d 1372, 217 USPQ 505, 507 (Fed. Cir. 1983). There must be a reasonable
basis for the public to attribute Applicant’s vitamin, mineral and supplement enriched bottled pet
water to Opposer and its BIG GULP trademark. Univ. of du Lac v. J.C. Gourmet Food, 217
USPQ at 507; American Optical Corp. v. Autotrol Corp., 175 USPQ 725, 729 (TTAB 1972).
“The ‘famous mark’ argument carries less weight where, as here, (i) there are significant
differences between the mark whose fame is asserted and the mark which is alleged to [be]
confusingly similar and (ii) there is no persuasive rationale asserted nor evidence offered to

support a finding that the famous mark would likely be associated in the minds of purchasers with
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the mark challenged.” Land O’Lakes, Inc. v. Land O’Frost, Inc., 224 USPQ 1022, 1026-1027
(TTAB 1984).

Opposer has not presented sufficient evidence that its customers, under normal conditions
and circumstances surrounding the sale and consumption of fountain drinks, would associate
Opposer with bottled pet water, which they would encounter in a different marketing milieu and
purchase with different motivations and considerations. Applicant uses her mark in a different
field and there is no interplay or relationship between the two fields from which confusion could
arise. The differences between the parties’ products and the marks under which they are sold
strongly suggest that there will not be any likelihood of confusion among the public. The simple
fact that both marks contain an adjective preceding the word “gulp” is not sufficient in and of
itself to merit summary judgment.

IV. CONCLUSION

For all of the foregoing reasons, it is respectfully submitted that Opposer has not met its
burden for the grant of summary judgment and that material issues of fact exist on the record
before this tribunal. Therefore, Applicant respectfully requests that this Board deny Opposer’s

Motion for Summary Judgment.
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Respectfully submitted,
pe

Susdn B. Bucenell, Pro Se

"30623 Bittsbury Court

Wesley Chapel, Florida 33543
Telephone: 813-333-4284

Facsimile: 813-333-4284
email: sbucenell@tampabay.rr.com
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

7-ELEVEN, INC,, )
)
Opposer, )
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\A )

) Serial No. 78/916,143

SUSAN B. BUCENELL, )
)
Applicant. )
)

APPLICANT’S OPPOSITION TO OPPOSER’S
MOTION FOR SUMMARY JUDGMENT

Applicant, Susan B. Bucenell (“Bucenell” or “Applicant”), files this opposition to
the motion for summary judgment of Opposer, 7-Eleven, Inc. (“7-Eleven” or “Opposer”)
on its Sections 2(d) opposition claim against Serial Number 78/916,143 filed by
Applicant for the reason that genuine issues of material fact exist which preclude the
grant of summary judgment as a matter of law.

In support of this opposition, Applicant has filed contemporaneously herewith a
Declaration of Susan B. Bucenell with Exhibits; Memorandum in Support of Opposer’s
Trial Brief filed in 7-Eleven, Inc. v. Lawrence I. Wechsler, (Opposition No. 91117739)
attached hereto as Exhibit “1”’; and Memorandum in Support of Opposer’s Motion for
Summary Judgment filed herein at pp. 11-15 attached hereto as Exhibit “2”.

For the reasons set forth in the accompanying Memorandum, Applicant




respectfully requests that the Motion for Summary Judgment of Opposer be denied.
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Charles R. Mandly, Jr.

David A. Copland

Jason A. Berta

Foley & Lardner LLP

321 North Clark Street, Suite 2800
Chicago, lllinois 60654




Exhibit 1



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

7-ELEVEN, INC,, )
)

Opposer, ) Opposition No. 91117739
)
vs. )
)
LAWRENCE I. WECHSLER, )
)
Applicant. )
)

OPPOSER'S TRIAL BRIEF

" 07-24-2006
U.S. Patent & TMOfc/TM Mail Rept Dt $22

CERTIFICATE OF MAILING
{ haraby cartify that this paper is being depesited with the Urited

States Postal Service ss ficst class mad in an envelops addressed to
the Commissionsr for Trademerks, P.0. Box 1451, Alexandria,

VAZZ313.1451 NAJ,_%_,_AM_&_
M

CHIC_1348089.4

7HG004565




TABLE OF CONTENTS

Page
L STATEMENT ...ttt snssesie st e s sesses st st bt sss s sssosssssssssmsssesasenssassassons 1
II. DESCRIPTION OF THE RECORD ......ocovtrtmeueeertcreneaeseesiemsetesssssressssesensssssesssossessesesases 1
I ISSUES PRESENTED......coooommsrermssmssmsmsssmsmsseessssomssssessssssssssosssssesssssssesssassesssssessssn 3
IV. RECITATION OF FACTS ....cicrniverinrinenescrsisteseresessssessssestssssisssssssssssssasnsssstsassssssens 3
A.  7-Eleven and Its GULP Marks Products.............oocecuumecmeermnereenesinssnssmsnssnssisssasssens 3
B. Applicant and His GULPY PIOQUC....cceccveuiemrnrereecriernnisensmcsnmissssesseesesssesanseesessnnsene 8
V. 7-ELEVEN’S SECTION 2(D) CLAIM........ocooeieiererererseereiesseseseeseneesermeaessseseessesensesnssons 10
A. T-Eleven’s Ownership of the GULP Marks...........ccceovrvevenriinenniisrinseenennssereresn 10
B.  Likelihood 0f CONfUSION .....ccecovuirerierrrretnecreetecsctrer e mesemsseeseesesasssssesesenssssesesen 10
1. 7-Eleven’s GULP Marks are Strong.......ceueveeeeervereeivctcsemsesssecssssssessosnas 11
2. Similarity 0f the Marks ......ccevieerenneeeresseesseressnenssenemsesessesesssens crreerene 19

3. The Respective Goods are Related or are Within 7-Eleven’s
Natural Zone of EXPansion.......c...cvervveneniriisenesenecseressssssseessrssesssssassosssens 22
COnSUMET CarC........coueeeecreerenrennesrinnsserseensecssssssssssssnsesssosasessaseasssessenses 26
Marketing Channels and MethodS ...uu..cevurveeevureeeeeereresseeeescessesssessesesenns 26
6. ACtua]l CONFUSION .......uiveivcirereaietieceer s teee e sensessseessanns 26
VI 7-ELEVEN’S SECTION 2(F) CLAIM ......ooeevvurireiemreecesemeseseesssssssssssimssssssesssssesssssssoe 27
A. Applicant’s Use In Commerce................ouvveemrerrsenenns bt sanesanes Y |
B.  Applicant’s Adopted his GULPY mark.............ccoenn... precsnsaires SN 28
C. 7-Eleven’s GULP Marks are Distinctive and FAMOUS..........cov.veeeoeoosseseoesoomoonn 28
1. The inherent and acquired diSHNCHVENESS «.........veceevivereeecreccreesenes s 28
2. Duration and eXtENt Of USE ... ccceewvirierrererererenssisserssremseomosssssssenssssessssssaes 28
3. The duration and extent of advertising and publicity ..........c..eccorverrromne.. 29
4. The geographical extent of the trading area...........ccveevueveveereeeeeseeesreionns 29
5. The channels of trade for the 00dS.......vuverrrmrrerrecmierenesionssesesessorassessns 29
6. The degree of recognition of the Mark.............couevevirereeeecereeeresesresesnessens 29

i
CHIC_1348089.4

7HG004566




7. Whether the mark is federally registered: .......ooueuerimniensersrmimnessinsseerees 29
D. Applicant’s GULPY Mark is Likely to Dilute the Distinctive Qualities
Of T-Eleven’s GULP MArKS .......cocvcvvuieeeriermireneiniriiecsessesesesvessessesssssssssssesssssasess 30
1. Similarity Of the MArKS........cc.evevevvvveseieeeeinicis ot seesesensssseessseseasesesns 31
Distinctiveness of the senior user’s mark. .........cevvvvenereerionnesscsioneenne 31
Whether target customers are likely to associate two different
Products With the Mark.........cceueeeveeieeeiseecnseesiseneseeseressessesesssessesasssssssens 31
VI CONCLUSION.......coeremminmrercsnminserisessessssssssesssmsmcesomsesssssesssssssessssseassessessssssssesesssssnsosns 32
ii

CHIC_1348089.4

7HG004567




CHIC_1348089.4

TABLE OF AUTHORITIES
Page
CASES

American Sugar Refining Co. v. Andreassen,

296 F.2d 783, 132 U.S.P.Q. 10 (C.C.P.A. 1961 ) .coceirirrrrrercrremecrerssnssnssssersarssssassrans 25
In re Appetito Provisions Co., Inc.,

3USP.Q. 2d 1553 (T.T.AB. 1987) c.ceuereccecreerenreninassssssnsesssseseressnasnessssesssssenene 20
Automatic Timing & Controls, Inc. v. McDowell-Wellman Engineering Company,

162 U.S.P.Q. 462 (T.T.AB. 1969) ...cveriictrirercrnernerenisiininsesnssenarsesssrssessasssssssssssses 20
In re Azteca Restaurant Enterprises, Inc.,

SOU.S8.P.Q. 2d 1209 (T.T.AB. 1999) c.curvrerrerirrrerernreseresssssesesesssssssessessensessssssssens 26
In re BASF Altiengesellschaft,

189 U.S.P.Q. 424 (TTAB 1976) ..covriurrerrirersccrevarinssmresiereessssmnssesssssasssssessssssscsssssosnse 21
Ex parte Bianchini, Ferier, Inc.,

85 U.S.P.Q. 316 (T.T-AB. 1950) ..o oo seeesces s eeeesees s eeee e ss s essennes 21
Calvin Klein Industries, Inc. v. Calvins Pharma., Inc.,

8 U.S.P.Q. 2d 1269 (T.T.A.B. 1988)....ccerurrrrrrerrerrrmerrannsesiesesssnsssesssessssesessescesens 10
Clinton Detergent Co. v. Procter & Gamble Co.,

302F.2d 745, 133 U.S.P.Q. 520 (C.C.P.A. 1962} ....c.ceceerremrrrerererirereseerensisereranssnenes 12
In re DuPont DeNemours & Co.,

476 F.2d 1357, 177 U.S.P.Q. 563 (C.CP.A. 1973)....ouueemrercrermcrerercecencenemnons 11,19
Giant Foods, Inc. v. Nation's Foodservice, Inc.,

710 F.2d 1565, 218 U.S.P.Q. 390 (Fed. Cir. 1983) ...cccveveveervrncesenrennennnnesienesesssosanens 11
Grey v. Campbell Soup Co.,

650 F. Supp. 1166, 231 U.S.P.Q. 562 (C.D. Cal. 1986)......eveererrerrerrercesssneressassaae. 25
Hanover Milling Co. v. Metcalf,

240 U.S. 403 (1916)..cevuiiinnciiciriniesinnirerssessnssssesssessssssssesssessns e sessosaessossssemssesssnses 10
Hess's of Allentown, Inc. v. National Bellas Hess, Inc.,

169 U.S.P.Q. 673 (T.T.AB. 1971) cveicriceverrmmrereernenrnnesrrnsssensens e sesessnsensessssasossons 20

7HG004568



CHIC_1348089.4

J & J Snack Foods Corp. v. McDonald's Corp.,
932 F.2d 1460, 18 U.S.P.Q. 2d 1889 (Fed. Cir. 1991) c..cvecereeerrrerearerrcrreeseeisisnsesesons 18

Kenner Parker Toys, Inc. v. Rose Art Industrial, Inc.,
963 F.2d 350, 22 U.S.P.Q. 2d 1453 (Fed. Cir.), cert. denied, 506 U.S. 862

(1892) ..ot tricesiritsisesenenssensrearesmeesseseesess et es e saseassane b e b srs seababres e nen e srmsmsbesrmtes s 17
Kimberly-Clark Corp. v. H. Douglas Enterprises, Ltd.,

774 F.2d 1144, 227 U.S.P.Q. 541 (Fed. Cir. 1985) ....ccoevverresrmrernerrrersennnsrecssessessass 11
Knorr-Nahrmittel Aktiengesellschaft v. Havland International Inc.,

206 U.S.P.Q. 827 (T.T.AB. 1980) ..corerrerirmreerarermncenescrranssssesssesessersesasaeseassesisessssons 22
In re Martin's Famous Pastry Shoppe, Inc.,

748 F.2d 1565, 223 U.S.P.Q. 1289 (Fed. Cir. 1984) .....ccceovrvrervrerenrrrerererensscseneeesaens 26
McDonough Power Equip., Inc. v. Weed Eater, Inc.,

208 U.S.P.Q. 676 (T.T.AB. 1981) ..ccuemrenrricincrnereesivensrinenssnsrsssesssnsessasressenssrsseressesess 20
In re Midwest Oil Co.,

289 F. 1018 (D.C. Cir. 1923) .cciuirruicmiiirenirscnnesssnsiseonnseessrersasessessesssessssssesssrsssssssesssens 21

Minneapolis Brewing Co. v. Ekhardt & Becker Brewing Co.,
38 U.S.P.Q. 344 (Com. Pat 193B).....cccccrrervirinssninserrecrenssssssesssssessesssssresssesensessssorns 25

Money Station, Inc. v. Cash Station, Inc.,
70 F.3d 1290, 38 U.S.P.Q. 2d 1150 (Fed Cir. 1995) c.ucvervtririrerreerereenenseesancsescssresare 11

In re Northland Aluminum Products,

777 F.2d 1556, 227 U.S.P.Q. 961 (Fed. Cir. 1985) ...ccuvvuveeceeeeeecmeencreemcraseesesmnenns 12
In re Pellerin Milnor Corp.,

221 U.S.P.Q. 558 (TTAB 1983) ....ceruerreecrremeerinsisseenssesssessemsssesssnsatsssassssssnessnsessaens 21
Polaroid Corp. v. Polaraid, Inc.,

319F.2d 830, 138 U.S.P.Q, 2d 265 (7th Cir. 1963) cscereerrceceerrecrrereneesnecenseesesens 30
Recot, Inc. v. M.C. Becton,

214 F.3d 1322, 54 U.S.P.Q. 2d 1894 (Fed. Cir. 2000) .....cc.vcvevrrmrreirrrererneennes 17,23,25
Ringling Brothers-Barnum & Bailey Combined Shows, Inc., v. Utah Division Of

Travel Development,

170 F.3d 449, 50 U.S.P.Q. 2d 1065 (4th Cir. 1999) .......cocerrrinreimrmresssoresmsiceescesiosens 30

iv

7HG004569




CHIC_1348089.4

SMS, Inc. v. Byn-Maritime, Inc.,

228 US.P.Q. 219 (T.T.AB. 1985) ccirirrirerreeirniecises s isisessssesnsmssssssnsnsnasesnssasssass 20
In re Schnuck Markets, Inc.,
202 U.S.P.Q. 154 (T.T.AB. 1979} vt sensasissis st 20
In re Sonar Radio Corp.,
183 U.S.P.Q. 118 (T.T.AB. 1974) ccooviririrririmcnniinenninnnssssssesesssssssesessacseseres 21
Sun Electric Corp. v. Sun Oil Co. of Pennsylvania,
196 U.S.P.Q. 450 (TTAB 1977) cueervercirrernininrsscnsisteieiensssiasssessisssssssssssssisssssrsss 21
Toro Co. v. ToroHead Inc.,
61 U.S.P.Q. 2d 1164 (T.T.A.B. 2001) .ccrererrrsrirsermerreservreeresncssasssassraasens 11, 27, 28, 30
Trade-mark Cases,
100 LS. B2 (1879) cuucerervrreerenreeneereessssnssssssesesssssnesentanmssstssnsasstssotsssssssesssnatssssasanssssrosans 10
Treo Co. v. Novack,
105 F. Supp. 248, 94 U.S.P.Q. 324 (SD.N.Y. 1952) ...cccomiriireircnnrrrcressrnenessissssnssns 21
Two Pesos Inc. v. Taco Cabana, Inc.,
505 U.S. 763,23 U.S.P.Q. 2d 1081 (1992).....ccrvrirmmvnsormssnnresssessesmesmnssesasacss 11
United States Olympic Committee v. Olymp-Herrenwaschefabriken Bezner
GmbH & Co.,
224 U.S.P.Q. 497 (T.T.AB. 1985) ...c.evveirriircreninnscnsesssnisosnsssssssssssssssssassesrssosissorssons 21
V.L.P. Foods, Inc. v. Vulcan Pet, Inc.,
210U.S.P.Q. 662 gQ.D. Okla. 1980), rev'd on other grounds,
675 F.2d 1106 (107 Cir: 1982) ....cvviverrerevermvurereersvnrenererassessseesassasssssesssssssasssassssosnsnnans 25
Wawa, Inc. v. Haaf,
40 U.S.P.Q. 2d 1629 (E.D.Pa. 1996), afi"d mem,
116 F.3d 471 (3d Cir 1997)..cuicienrererererctrncanemnsiearassaressessessensssssecsisessossersssmssassesasasens 26
Weiss Associate Inc. v. HRL Associate Inc.,
902 F.2d 1546, 14 U.S.P.Q. 2d 1840 (Fed. Cir. 1990) c.oonecmmeveomeeeeceersemessresssssseesessos 26
In re White Swan, Lid.,
6 U.S.P.Q. 2d 1534 (T.T.A.B. 1988)....coctvcerrrecnmrerreracrermrcssrscsssiesmassesesmassessssssssssnss 19

7HG004570




CHIC_1348089.4

STATUTES

15 ULS.C. § 1052(A) c.vvvuvermreermeruestsssssessisnssssssssssssssssisssssssessasssssssssssssssosssesmssrsessssssessssssess 1
15 ULS.C. § 1052(E)cceueurermrmanrenseereesessessssssesesssssssessssssesessessesessesessesssosstsessesesssasssasesmnene 1
IS US.C. § 1057(B) couvcrerermreccmmerisaesmerssnssremmsnsssesssssssessssssssesssss e sasssasssessasssssssnsssensssssees 10
15 ULS.C. § 1063(B) covvveverrerrmeresmssssssansssssssssssssssssssssesssssssasssessssessesssssssssmsssosssessmmostsossasssons 27
IS US.C. § 1065.cmmierucriioesisnnasesssvnsnssisnssssssesstessssassssmssssssrsssessesens SOV 8
IS5 ULS.C. § TII5(R) cruverereerncrrseeeiaerasssssesssssssssssssssesesrasssasscsesessssssssssssssssasessssssssesmsestsossons 10
I5US.C.§ 11IS(D) covrrromeinennminensssssssmissssssssssssissssss s ssssssssasmsssssassssassssssssonss 8
15 US.C. § T125(E)(1)rurererriuenrernisssssmssnessssssssssssssssssossossraescesssssesssesssssssssssssses 27, 28,29
IS ULS.C. § 1127 ieririeecincemsessnssissss s sssssssassstsstossssessssesmnssssssssssssssssssssessassenes 30
OTHER AUTHORITIES
Merriam-Webster's Collegiate Dictionary (10™ €d. 2001) .......ovuevorerroereeerereeeeeresreeon. 22
TMEP § 1207.01(8)(1)-vc00rrerevrecrsmreomssssssssmssssmnsssnssessnssassissssssessosenetsssesssasessrssssssssesssnees 23

TMEP §§ 1212.06(a) & (b)

7HG004571




I STATEMENT

Opposer, 7-Eleven, Inc. (“7-Eleven®), files this trial brief in support of its claims in this
opposition proceeding against the applicant, Lawrence 1. Wechsler (“Applicant”). For the
reasons set forth below, the preponderance of the evidence establishes that Applicant's
trademark GULPY for “portable animal water dishes and animal water containers sold empty” is
confusingly similar to, and is likely to dilute the distinctive qualities of, 7-Eleven’s various
registered and common law GULP trademarks for, inter alia, beverage containers and soft drinks
consumed on or off the premises, in violation of Sections 2(d) and (f) of the United States
Trademark Act of 1946, 15 U.S.C. §§ 1052(d) & (f). Consequently, this honorable Board should

sustain this opposition and deny Applicant’s subject trademark application.

1L DESCRIPTION OF THE RECORD

7-Eleven states that it understands the record to consist of the following:

1. Notice of Reliance on Opposer’s Registrations (Feb. 15, 2002) (hereinafter “Opp.

NOR Reg.”).

2. Notice of Reliance on Applicant’s Responses to Opposer’s Interrogatory Requests

[sic] (Feb. 19, 2002) (hereinafter “Opp. NOR Inter.”).

3. Notice of Reliance on Printed Publications (Films) (Feb. 22, 2002) (hereinafter “1

Opp. NOR Films™).

4. Notice of Reliance on Printed Publications (Films H) (Feb. 27, 2002) (hereinafter

“2 Opp. NOR Films”), |
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5. Notice of Reliance on Printed Publications, Vols. 1 and 2 (Feb. 22, 2002)

(hereinafter “Opp. NOR Pub.”).

6. Notice of Reliance on Statements Made Against Interest Contained in Applicant’s
Response to Opposer’s Motion for Summary Judgment (Apr. 1, 2002) (hereinafter “Opp. NOR

Admiss.”).

7. Opposer’s Testimony Deposition of John Ryckevic (hereinafter “Ryckevic
Dep.”), with Ryckevic Exhibits 1-14 (hereinafier “Ryckevic (Opp.) Ex."”). At the time of his
testimony, Mr. Ryckevic was 7-Eleven’s Director of Proprietary Beverages with extensive
personal knowledge of, inter alia, 7-Eleven and its GULP Marks products. See, e.g., Ryckevic

Dep. at 4 (I1. 7-25), 5 (I1. 1-25), 6 (I1. 1-25), 7 (1L. 1-3).

8. Opposer’s Testimony Deposition of Jean Olsen (hereinafter “Olsen Dep.”), with
Olsen Exhibits 1-27 (hereinafter “Olsen (Opp.) Ex.”). At the time of her testimony, Ms. Olsen
was a legal assistant with Wildman, Harrold, Allen & Dixon LLP, formerly counsel of record for

7-Eleven. See, e.g., Olsen Dep. at 8 (11. 14-17), 10 (1l. 2-8).

9. Applicant’s Testimony Deposition of Lawrence I. Wechsler (hereinafter “App.

Dep.”), with Wechsler Exhibits 1-15 (hereinafter “App. Ex.").!

10.  Notice of Reliance, Rebuttal Publications (May 17, 2006) (bereinafter “Opp.

NOR Rebut. Pub.”).

' Any citation herein to these materials is expressly without waiver as to any proffered evidentiary
objections previously offered.
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III. ISSUES PRESENTED

1. Does 7-Eleven own valid trademark rights in its GULP Marks?

2. Does Applicant’s GULPY mark consist of or comprise a mark which so
resembles one or more of 7-Eleven’s GULP Marks as to be likely, when used on or in connection
with the goods of the Applicant, to cause confusion, or to cause mistake, or to deceive?

3. Are 7-Eleven’s GULP Marks famous within the meaning of Section 43(c)(1)?

4, Does Applicant’s GULPY mark consist of or comprise a mark which does, or is
likely to, dilute the distinctive quality of one or more of 7-Eleven’s GULP Marks?

IV. RECITATION OF FACTS

A. 7-Eleven and Its GULP Marks Products

7-Eleven is engaged in the business, inter alia, of offering convenience store services and
products to the general public throughout the United States through approximately 5,300 store
locations. Among the wide array of conv;nience goods and services sold by 7-Eleven are
groceries, personal care products, pet products, and prepared foods and beverages. See, e.g., 1
Opp. NOR Pubs. at 1, 3, 27, 28, 36, 41, 44, 45, 52, 66, 69, 72, 76, 83, 87, 88, 90, 92, 95, 109,
116, 121, 122, 131, 145, 199, 229, 248; 2 Opp. NOR Pubs. at 271, 328; Ryckevic Dep. at 24 (11

15-25), 25 (li. 1-16), 48 (11. 13-25), 49 (1. 1-25), 50 (1-3) & Ryckevic (Opp.) Exh. | at 29, 32.

Beginning at least as early as February 1978, 7-Eleven has sold soft drinks under the
mark BIG GULP. See Ryckevic Dep. at, 7 (4-21), 10 (11. 20-24); see also Ryckevic (Opp.) Exh.
1, at 1-18, 26-39. 7-Eleven’s BIG GULP beverages immediately were a great success and

quickly became a 7-Eleven signature product. See, e.g., 2 Opp. NOR Pubs. at 412.
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To capitalize upon the immediate and great success of its BIG GULP beverage and other
product, over the years, 7-Eleven has adopted and used multiple marks with the common “gulp”
element, including, inter alia, GULP, SUPER BIG GULP, DOUBLE GULP, CAR GULP, X-
TREME GULP and MINI GULP (collectively hereinafter “GULP Marks™) for soft drinks. See,
e.g., Ryckevic Dep. at 7 (I1. 4-25), 8 (II. 1-12), 12 (Il 7-25), 13 (IL 1-25), 14 (1-5), 15 (Il 7-25),
16 (11. 1-6), 19 (1. 10-25), 20 (11. 1-14) & Exh. 1 at 1-14, 20-25; 1 OPP. NOR Pub. a.f 255, see
also Opp. NOR Regs.; Opp. NOR Admiss. (Applicant’s Memo. at S & 9) (Applicant admits that
record establishes 7-Eleven’s use of its various GULP Marks for a variety of éoods including

beverages, beverage containers, promotional goods and various food products).

Since 1978, 7-Eleven has sold billions of dollars of products under its GULP Marks, and
over the period 1985 through 1998, 7-Eleven’s average annual sales for such products are in
excess of $180,000,000 per year. See Ryckevic Dep. at 20 (I1. 15-18), 21 (Il. 12-25) & Ryckevic

(Opp.) Exh. 2.

GULP Marks branded beverages originally were sold in disposable paper cups. See, e.g.,

Ryckevic Dep. at 10 (1l. 14-19, 20-25), 11 (i1. 1-18), 12 (1. 7-25), 13 (1L 1-10), 15 (1. 1-6) &
Ryckevic (Opp.) Exh. 1, at 1-9. In recent years, 7-Eleven has sold most of its GULP Marks

branded beverages in plastic cups which, while designed to be disposable, are also reusable by
consumers. See, e.g., Ryckevic Dep. at 13 (1L 11-17), 14 (1L. 9-24), 15 (1l 7-25), 16 (Il. 1-6) &

Ryckevic (Opp) Exhs. 1, at 10-14..

Since at least as early as 1985, 7-Eleven has sold beverages in special promotional heavy-

plastic cups designed to be reusable (sometimes referred to as “collectors cups™) and other
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containers bearing one of its GULP Marks. See, e.g., Ryckevic Dep. at 16 (Il. 7-25), 17 (1L. 1-

25), 18 (I1. 1-25), 19 (1-5) & Ryckevic (Opp.) Exh. 1, at 15A-19,

Since at least as early as 1997, 7-Eleven also has sold GULP Marks branded cups, bottles
and other beverage containers, many of which are insulated, that are designed for “permanent”
continuing use by consumers. See, e.g., Ryckevic Dep. at 19 (l1. 6-25), 20 (11. 1-14) & Ryckevic
(Opp.) Exh. 1, at 20-25. In the first year of selling these permanent, reusable portable beverage
containers, 7-Eleven sold more than a quarter of a million (250,000) units, with sales reaching
approximately 1.3 million units by 2002. Sold at approximately $4.00 a unit, these sales
represent many millions of dollars of sale of such products. See, e.g., Ryckevic Dep. at 22 (I,

11-25), 23 (11. 1-13).

For years, 7-Eleven has sold and distributed a variety of promotional products bearing
one of its GULP Marks, including, inter alia, throwing discs, shirts, caps and beverage
containers. See Ryckevic Dep. at 37 (Il. 16-25), 38 (1. 1-10) & Exh. 1 at 48-53; see also
Ryckevic Dep. at 57 (11. 2-16); see also Opp. NOR Admiss. (Applicant’s Memo. at 9) (Applicant

admits that record establishes 7-Eleven’s use of GULP Marks for promotional products).

In recent years, to further capitaiize on the great fame and success of its other GULP
Marks branded products, 7-Eleven has extended its use of the GULP Marks beyond beverages,
beverage containers and related promotional goods. For example, 7-Eleven sells fresh fruit
salads under the mark FRUIT GULP, salty snack mix under the mark SNACK GULP, salads
under the mark GARDEN GULP, and candy under the marks CANDY GULP and GUMMTI

GULP. Ryckevic Dep. at 46-48 & Exh. 1 at 54-58; see also Opp. NOR Admiss. (Applicant’s
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Memo. at 9) (Applicant admits that record establishes 7-Eleven’s use of GULP Marks for fruit,

candy, and other food products).

Since 1978, 7-Eleven has incurred many millions of dollars in costs to advertise and
promote its various GULP Marks branded goods. Ryckevic Dep. 35 (l1. 23-25),36 (1. 1-22) &
Ryckevic (Opp.) Exh. 8.2 Often, such advertising featured collectable and permanent reusable
cups and containers, as well as one or more GULP Marks branded products are promoted
together. See, e.g., Ryckevic Dep. at 38 (11. 12-25), 39 (Il. 1-19) & Ryckevic (Opp.) Exh. 1, at

34-36.

Since at least as early as the mid-1980’s, 7-Eleven has used national television
commercials to promote one or more of its GULP Marks branded products. See, e.g., Ryckevic
Dep. at 9 (1l. 20-25), 10 (Il 1-13); see also Ryckevic Dep. at 31 (11. 3-25), 32 (11. 1-25),33 (1. 1),
34 (0L 10-25), 35 (11. 9) & Ryckevic (Opp.) Exhs, 5, 6 and 7. 7-Eleven also has extensively
advertised and promoted one or more of its GULP Marks branded products via radio. See, e.g.,
Ryckevic Dep. at 28 (I1. 7-25), 29 (l1. 1-25), 30 (1. 1-11) & Ryckevic (Opp.) Exh. 3 and 4. Since
the 1990’s 7-Eleven also has promoted its GULP Marks branded products on-line. See, e.g.,
Ryckevic Dep. at 26 (I1. 19-25), 27 (ll. 1-22) & Ryckevic (Opp.) Exh. 1, at 38-46. Since at least
as early as 1981, 7-Eleven also has had one or more of its GULP Marks products through
product placement in movies and television programs. See, e.g., Ryckevic Dep. at 40 (11. 9-25),
41 (11. 1-22), 42 (1. 7-20), 52 (1-12) & Ryckevic (Opp.) Exhs. 9, 10 and 14; 2 Opp. NOR Pubs.

at 402, 434, infra at 15.

? Please note, Mr. Ryckevic testified that the stated expenditure for 2001 set forth in Ryckevic (Opp.) Ex.
8 was understated by a factor of 10. See Ryckevic Dep. at 36 (11 7-19).
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In addition to broadcast, film and electronic media, for many years, 7-Eleven also has
extensively advertised and promoted its GULP Marks branded through point of purchase and
other store displays. See, e.g., Ryckevic Dep. at 24 (Il. 15-25), 25 (11. 1-25), 26 (1l. 1-18) &
Ryckevic (Opp.) Exh. 1, at 26-37.

7-Eleven has registered muitiple GULP Marks with the United States Patent and

Trademark Office, including the following:

MARKS REG. NO. DATE GOODS and SERVICES

GULP 1,586,016 03/06/90 Soft drinks for consumption on
or off the premises

BIG GULP 1,110,172 12/26/78 Soft drinks for consumption on
or off the premises

SUPER BIG GULP | 1,470,871 12/29/87 Soft drinks for consumption on
or off the premises

SPORT GULP’ 1,644,785 5/14/91 Beverage containers, namely
plastic bottles

MINI GULP? 1,647,587 08/11/91 Soft drinks for consumption on
or off the premises

DOUBLE GULP 1,566,263 11/14/89 Soft drinks for consumption on
or off the premises

DOUBLE GULP 1,615,968 11/02/90 Soft drinks for consumption on

(Stylized) or off the premises

GULPSTER’ 2,130,647 01/20/98 Soft drinks for consumption on
or off the premises

CAR GULP 2,494,955 10/2/2001 Reusable plastic cups, and for
soft drinks for consumption on
or off the premises

Except as otherwise noted, these registrations are valid and subsisting, and six of the

registrations, Registration Numbers 1,615,968, 1,586, 016, 1,647,587, 1,566,263, 1,470,871 and

* Cancelled (May 25, 2002).
* Cancelled (June 22, 2002).
® Cancelled (Oct. 23, 2004).
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1,110,172, are incontestable in accordance with the provisions of Section 8 and 15 of the United

States Trademark Act of 1946, 15 U.S.C. §§ 1065 & 1115(b). See, e.g., Opp. NOR Reg.
7-Eleven has enjoyed very favorable public reaction to its various GULP Marks branded

products, in particular reusable beverage containers. Such reaction is not evidenced merely by

the substantial sales of these products, but also in favorable unsolicited customer

communications to 7-Eleven. Ryckevic Dep. at 44 (1. 10-25), 45 (1l. 1-6) & Ryckevic (Opp.)

Exh. 11. For example:

e she “likes [the] new plastic DOUBLE BIG GULP cups,” (98/12/14);

o “the size of the DOUBLE BIG GULP is perfect . . . [and she] like[s] the 32 oz BIG
GULP cup holder,” (99/07/29); ‘

e “the SUPER BIG GULP cups are great and she loves hers,” (95/12/03); and,
e ‘“our X-TREME GULP is the best invention ever,” (00/07/25).
B. Applicant and His GULPY Product
On August 27, 1998, Applicant filed an intent to use application (Serial Number 75/543,
909) for the mark GULPY for *“portable animal water dishes and animal water containers sold
empty.” 1230 Off. Gaz. Pat. Office TM 494 (January 4, 2000); see also Opp. NOR
Interrogatories (No. 3). Applicant made no use of the mark GULPY prior to August 27, 1998,
and did not commence use of the mark until approximately March 29, 2001. See Opp. NOR
Admiss. (App. Memo. at 8). Applicant has no rights in his mark which pre-date the August 27,

1998, filing date of his application. Compare Amended Notice of Opposition, § 7 with Answer,
7.
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“Applicant intends to sell the products in all channels of trade normally used for pet food,
pet related products and supplies.” Opp. NOR Inter. (No. 3). Applicant admits that such trade

channels include convenience stores. Opp. NOR Admiss. (Applicant’s Memo. at 6).

Applicant uses his GUPLY mark on a reusable, portable beverage container designed for

pctuse. See, e.g., App. Dep. at 8 (1. 7-17). As illustrated below, Applicant’s product essentially

consist of a plastic bottle with a screw-off top with an attached, flip-out cup allowing a pet to lap
liquids:

See, e.g., App. Dep. at 12 (1. 5-9, 20-25), 13 (I, 1-13) & App. Ex. 2. The suggested retail price

of Applicant’s GULPY product is $10.99. Opp. NOR Admiss. (Applicant’s Memo. at 6).

9
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V. 7-ELEVEN'’S SECTION 2(D) CLAIM

In order to prevail upon its Section 2(d) claim, 7-Eleven must establish that it is the
owner of valid trade identity rights in its GULP Marks and that Applicant’s use of its GULPY
mark would likely to cause confusion with one or more of 7-Eleven’s GULP Marks. See, e.g.,
Calvin Klein Industries, Inc. v. Calvins Pharma., Inc., 8 U.S.P.Q.2d 1269, 1270 (T.T.A.B. 1988).
For the reasons set forth below, 7-Eleven has proven each element of its Section 2(d) claim by a

preponderance of the evidence, and is entitled to judgment.

A. 7-Eleven’s Ownership of the GULP Marks

Trademark rights are created by use of, inter alia, a word to identify the origin of goods.
See, e.g., Hanover Milling Co. v. Metcalf, 240 U.S. 403, 413 (1916) (citing Trade-mark Cases,
100 U.S. 82, 94 (1879)). 7-Eleven has introduced substantial evidence that it has continuously
used individual GULP Marks since long prior to Applicant’s August 27, 1998, priority date for,

inter alia, beverages, beverage containers and food products. See supra at 3-7.

Moreover, 7-Eleven owns multiple federal trademark registrations for a number of its
GULP Marks (including several incontestable federal registrations). See supra at 7-8. Such
registrations constitute at least prima facie evidence of the validity of the mark and of the
registrant’s exclusive right to use the mark on the goods specified in the registration. See 15

U.S.C. §§ 1057(b) & 1115(a).
7-Eleven’s ownership of each of its GULP Marks is beyond reasonable dispute.

B. Likelihood of Confusion

In determining the issue of likelihood of confusion, the Board should consider a number

of factors including, inter alia, similarity of the respective marks, relatedness of the respective
10
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goods, the marketing channels for the respective goods, the degree of care exercised by
purchasers, and the distinctiveness of the senior user’s mark. See, e.g., In re DuPont DeNemours
& Co., 476 F.2d 1357, 1361, 177 U.S.P.Q. 563, 567 (C.C.P.A. 1973). A determination of
likelihood of confusion is the ultimate legal conclusion based upon the weighing of the pertinent
DuPont factors. See, e.g., Giant Foods, Inc. v. Nation's Foodservice, Inc., 710 F.2d 1565, 1569,

218 US.P.Q. 390, 394 (Fed. Cir. 1983).

Further, according to the Federal Circuit:
. . . anewcomer has both the opportunity and the obligation to
avoid confusion. And if he fails to do so by adopting a mark
similar to one used by another for . . . closely related goods or
services does so at its own peril; all doubt on the issue of
likelihood of confusion must be resolved against the newcomer.
Money Station, Inc. v. Cash Station, Inc. 70 F.3d 1290, 38 U.S.P.Q.2d 1150 (Fed Cir. 1995); see,
e.g.. Kimberly-Clark Corp. v. H. Douglas Enterprises, Ltd., 774 F.2d 1144, 1147, 227 U.S.P.Q.

541, 543 (Fed. Cir. 1985).

1. 7-Eleven’s GULP Marks are Strong

Each of 7-Eleven’s GULP Marks are inherently distinctive. Such inherent distinctiveness
is evidence, inter alia, by issuance of numerous federal registrations, see supra at 7; Opp. NOR
Reg,, for individual GULP Marks without either disclaimer or proof of secondary meaning, See
Toro Co. v. ToroHead Inc., 61 U.S.P.Q.2d 1164, 1177 (T.T.A.B. 2001). Moreover, Applicant
has admitted that the BIG GULP and other “GULP Marks” are at least suggestive, Opp. NOR
Admiss. (Applicant’s Memo. at 7), thus conceding as a matter of law that such marks are
inherently distinctive. See, e.g., Two Pesos Inc. v. Taco Cabana, Inc., 505 U.S. 763, 768, 23
U.S.P.Q.2d 1081, 1083 (1992).

11
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In addition to inherent distinctiveness, 7-Eleven’s GULP Marks have strong acquired
distinctiveness, and have done so since long before Applicant’s August 1998 priority date. Such
strength is clearly shown by, inter alia, 7-Eleven’s use of its marks over a period spanning four
(4) decades, see supra at 3-8 coupled with the evidence, see supra at 6-7, of enormous sales and

.extensive advertising and marketing of 7-Eleven’s GULP Marks branded goods. See, e.g.,
Clinton Detergent Co. v. Procter & Gamble Co., 302 F.2d 745, 748, 133 U.8.P.Q. 520, 523
(C.C.P.A. 1962) (substantial sales evidence); TMEP §§ 1212.06(a) & (b) (4th ed. Apr. 2005).
“Applicant does not dispute that the BIG GULP mark and other ‘GULP Marks’ may be well
known to 7-Eleven convenience store customers who purchase fountain soft drinks . . . .” Opp.
NOR Admiss. (Applicant’s Memo. at 7); see id. (admitting that “some” GULP Marks have

acquired secondary meaning for fountain soft drinks).

Indeed, it is clear from the record that 7—Elevenfs GULP Marks have not merely become
highly distinctive, but in fact are truly famous, and have been so since l;)ng prior to August 1998.
Such fame is clearly seen in the media references made of record. See, e.g., In re Northland
Aluminum Products, 777 F.2d 1556, 1559, 227 U.S.P.Q. 961, 963 (Fed. Cir. 1985) (“Evidence of
the public’s understanding of [a] . . . term may be obtained from any competent source, such as .
- - dictionaries, newspapers and other publications.”).

7-Eleven has introduced more than 500 published articles evidencing the fame of the
GULP Marks. See 1 & 2 Opp. NOR Pub. As early as 1982, The Washington Post could report,
“The [7-Eleven) stores, famous for soft drinks called Slurpees and Big Gulp, are replacing
traditional mom and pop operations and are becoming the neighborhood corner store.” Latimer,

“Colition Seeks to Stop Planned 7-Eleven in Woodridge,” Washington Post (Sept. 15, 1982)
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(emphasis added) (2 Opp. NOR Pub. at 462); see also 1 Opp. NOR Pubs. at 116, 209; 2 Opp.
NOR Pubs. at 291, 323. According to another report, “[T]he Big Guip. . . . [the] ubiquitous 32-
ounce drink from 7-Eleven has become a common trademark alongside words like Xerox and
Kleenex.” McCarthy, “Americans Biting Off More Than They Should,” Scripts Howard News
Service (Nov. 20, 1998) (emphasis added) (1 Opp. NOR Pubs. at 220); see also 1 Opp. NOR
Pubs. at 208, 214. Other highlighted representative examples of print media references
evidencing the fame of the GULP Marks include the following:

'6)) “The 7-Eleven Big Gulp has become the gold standard for cup holders; if
your cup holder can hold the Big Gulp, it can hold anything. Jewett, “Car Cup Capers
Continue With Icy/Hot Option,” Automotive News (May 13, 1996) (emphasis added) (2
Opp. NOR Pubs. at 435); see also 1 Opp. NOR Pubs. at 79, 98, 155, 200, 239, 252; 2
Opp. NOR Pubs. at 315, 375, 379, 392, 419, 431, 465.

(i)  “Price Gulp: Was it just coincidence that on one of the hottest day of the
year, the price of a Super Big Gulp jumped 30 cents? That's what happened Saturday . . .
. The cost of 7-Eleven’s bladder-challenging 48-ounce soda hopped from 69 cents to 99
cents.” Curtis, e al., “Valley Newswatch,” Los Angeles Times (June 4, 1996) (emphasis
added) (2 Opp. NOR Pubs. at 428).

(ii)  Metric measurement equivalents, “Meter: A yardstick plus 10 percent.

Liter: A 7-Eleven Super Big Gulp. Millimeter: The thickness of a thumbnail * Garchick,

“Personals,” San Francisco Chronicle (June 5, 1996) (emphasis added) (2 Opp. NOR

Pubs. at 427); see also 2 Opp. NOR Pubs. at 420, 424, 426; cf. 1 Opp. NOR Pubs. at 134,

203, 206, 223 (other examples of GULP Mark products used as comparative standard}; 2
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Opp. NOR Pubs. at 380, 387 (same).

(iv)  “Eradicating unwanted pests is part of the [golf] greenkeeper’s job, just
like a 7-Eleven clerk must make sure that's there 's an ample supply of Big Gulp cups on
hand.” Pierce, “It's Not Easy Being Green,” Colombian (Vancouver, Wash.) (July 17,
1996) (emphasis added) (2 Opp. NOR Pubs. at 414),

(v)  To explain how long ag'o it was that a Missouri University sports team had
such a poor season start: “Want more perspective? Well, 7-Eleven hadn’t even invented
the Big Gulp yet.” DeArmond, “Tigers socked by overdue CU: Colorado stops long slide
at MU,” Kansas City Star (Jan. 8, 1997) (emphasis added) (2 Opp. NOR Pubs. at 385).

(vi)  Asindicative of an inhabited or civilized area: “. . . Military Reserve Park
gives you that woodsy feeling, but you 're only a few minutes away from a Big Gulp at a
7-11 store.” Zimowsky, “Spend the holiday weekend hiking around Treasure Valley:
Hundreds of miles of trails are within minutes of Boise,” Idaho Statesman (July 3, 1997)
(emphasis added) (2 Opp. NOR Pub. at 362); see also 1 Opp. NOR Pubs. at 207, 230.

(vii)  *“The 7-Eleven has become a cultural institution.” “Home of the Super
Big Gulp turns 70,” Orange County Register (July 11, 1997) (2 Opp. NOR Pubs. at 359).

(viii) “Times have changed, at least at 7-Eleven. Sure, the Big Gulp remains,
like the Rock of Gibraltar.” Goodrich, “The Best of Times,” Fort Worth Star-Telegram
(June 21, 1998) (2 Opp. NOR Pubs. at 276).

7-Eleven’s GULP Marks branded products frequently have been the subject of national

radio and television news reporting. See, e.g., 1 Opp. NOR Pubs. at 175; 2 Opp. NOR Pubs. at

366, 416, 499. Indeed, 7-Eleven’s X-TREME GULP branded product was deemed sufficiently

CHIC_1348089.4
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newsworthy that it was a featured story on National Public Radio’s well-known nationally
broadcast All Things Considered program. See Olsen Dep. at 21 (I1. 22-24), 22 (Il 1-21) &
Olsen (Opp.) Exhs. 25 & 26; see also Ryckevic Dep. at 42 (11. 21-25), 43 (1. 1-25), 44 (11. 1-9).

Further evidence that the GULP Marks long ago become fixtures of popular culture also
strongly evidences the fame of such marks. As early as 1981, GULP Mark products were
featured in popular films including, inter alia, Cannonball Run (1981, with Burt Reynolds and
Dom DeLuise), 2 Opp. NOR Pubs. at 461, Say Anything (1989, with John Cusack), Olsen Dep.
at 25 (11. 5-24), 26 (11. 1-2) & Olsen (Opp.) Exhs. 33 & 34,° Pretty Woman (1990, with Julia
Roberts), Olsen Dep. at 22 (11. 22-24), 23 (1L 1-17) & Olsen (Opp.) Exhs. 27 & 28,7 Reality Bites
(1994, staring Winona Ryder), Ryckevic Dep. at 42 (11. 7-19) & Ryckevic (Opp.) Exhs. 10 & 14;
see also 2 Opp. NOR Pubs. at 282, Dumb & Dumber (1994, with Jim Carey), Olsen Dep. at 24
(1. 12-24), 25 (11. 1-4) & Olsen (Opp.) Exhs. 31 & 32,” and American Pie 2 (2001), Olsen Dep.
at 23 (11. 18-24), 24 (Il. 1-11) & Olsen (Opp.) Exhs. 29 & 30,'® As early as 1986, GULP Mark
products featured in plays, see 2 Opp. NOR Pubs. at 441, 433, and have even been the subject of
works of fine art. See 2 Opp. NOR Pubs. at 352.

The iconic nature of BIG GULP is perhaps even evident in references which treat BIG
GULP branded products as purportedly representative of various aspects of American culture,

see e.g., Piantados, “Looking to Find Yourself? Then You U.’s for You, for Sure,” Washington

¢ See 1 OPP. NOR Publications (Films) at arts, 13-16 (movie receipts, etc.).
7 See 1 OPP. NOR Publications (Films) at arts. 1-3 (movie receipts, etc.).

8 See 1 OPP. NOR Publications (Films) at arts. 4-12 (movie receipts, etc.).

® See 1 OPP. NOR Publications (Films) at arts. 17-71 (movie receipts, etc.).
% See 2 Opp. NOR Publications (Films) [all materials] (movie receipts, etc.).
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Post (Sept. 9, 1983) (2 Opp. NOR Pub. at 458) (satirizing purchasing a BIG GULP at a 7-
ELEVEN store as early as 1983), or other aspects of American society. In 1996, University of
Michigan psychologist Brian L. Stogner wrote “The Big Gulp is a symbol of American haste and
greed.” McCarthy, “Americans Biting Off More Than They Should,” Scripts Howard News
Service (Nov. 20, 1998) (1 Opp. NOR Pub. at 220), see “Sacrifice now, benefit later,” US4
Today (Dec. 11, 1996) (2 Opp. NOR Pub. at 388); see also 1 Opp. NOR Pub. at 208, 214. Set
forth below are other representative examples of such usages:
@) “Ugh! You go to school to become educated, not to ‘consume’ education.
Education is not a Big Gulp from 7-Eleven.” Dawson, “Television Ads Treat College
Like Product,” Orlando Sentinel (August 12, 1998) (emphasis added) (1 Opp. NOR Publ.
at 253).
(i) “.. . Scot says Kazunori is amazed with how big everything in America is
— especially after a trip to a nearby 7-Eleven. ‘He really seemed to like the Super Big
Gulp’ ....” Collins, “Olathe Rotary Club welcomes Japanese teens,” Kansas City Star
(July 26 1997) (emphasis added) (2 Opp. NOR Pub. at 350); see also 2 Opp. NOR Publ.
at 515.
(i)  “*Americans are greedy; their eyes are bigger than their stomachs. Look
at 7-Eleven’s Big Gulp,’ . ..." Clark, “One Tough Customer,” Washingion Post (Apr. 27
1997) (emphasis added) (2 Opp. NOR Pub. at 372); see also 2 Opp. NOR Pub. at 487.
(iv)  Comparing older and more recent product sizes: “Drink sizes: Can of
cola: 12 oz. 7-Eleven Double Gulp: 64 0z.” Schulte, “Supersize it!: Americans

becoming obsessed with making everything bigger,” Houston Chronicle (Oct. 18, 1997)
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(2 Opp. NOR Pub. at 314); see also 2 Opp. NOR Publs. at 284, 285, 296.

The extraordinary fame of the GULP Marks also is clearly evidenced in market research
conducted by 7-Eleven. For example, according to research commissioned by 7-Eleven in 1990,
the BIG GULP mark for beverages enjoyed unaided awareness of 76% and aided awareness of
100%. Ryckevic Dep. at 46 (1. 8-23) & Ryckevic (Opp.) Exh. 12."

Based upon the record, it is beyond reasonable dispute that 7-Eleven’s GULP Marks are
extremely famous and, indeed, iconic. Accordingly:

The . . . fame of the prior mark plays a dominant role in cases

featuring a famous or strong mark. Famous or strong marks

enjoy a wide latitude of legal protection. . . . Thus, a mark with

extensive public recognition and renown deserves and receives

more legal protection than an obscure or weak mark. . .. [T]he

Lanham Act’s tolerance for similarity between competing marks

varies inversely with the fame of the prior mark. As a mark’s

fame increases, the Act’s tolerance for similarities in competing

marks falls. . ., The driving designs and origins of the Lanham

Act demand the standard consistently applied by this court —

namely, more protection against confusion for famous marks.
Kenner Parker Toys, Inc. v. Rose Art Indus., Inc., 963 F.2d 350, 353, 22 U.S.P.Q.2d 1453, 1457
(Fed. Cir.), cert. denied, 506 U.S. 862 (1992). When present, the fame of the mark is “a
dominant factor in the likelihood of confusion analysis for a famous mark, independent of the
consideration of the relatedness of the goods.” See Recot, Inc. v. M.C. Becton, 214 F.3d 1322,
1328, 54 U.S.P.Q.2d 1894, 1898 (Fed. Cir. 2000).

The strength of 7-Eleven’s GULP Marks is such that 7-Eleven also clearly owns a family

of GULP trademarks. The Federal Circuit has held:

' This study was conducted among 200 respondents in five geographically remote states with both 7-
Eleven and non-7-Eleven customers. /d.
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A family of marks is a group of marks having a recognized
common characteristic, wherein the marks are composed and used
in such a way that the public associates not only the individual
marks, but the common characteristic of the family, with the
trademark owner.

J & J Snack Foods Corp. v. McDonald'’s Corp., 932 F.2d 1460, 1462, 18 U.S.P.Q.2d 1889, 1891
(Fed. Cir. 1991). First, the record establishes that for years 7-Eleven has advertised two or more
GULP Marks branded products together. See supra at 6. Such advertising strongly evidences

the existence of a GULP family of marks. See, e.g., J & J Snack Foods Corp., 932 F.2d at 1462-
63, 18 U.S.P.Q.2d at 1891-92. The record further shows that, as reflected in media references,

the public understands the relatedness of GULP Marks branded goods offered by 7-Eleven. See,
e.g., 1 Opp. NOR Pubs. at 96, 165, 170, 172, 240, 242, 244, 247, 250, 260; 2 Opp. NOR Pubs. at

399, 400, 401, 436, 475, 501.

Equally compelling are media references clearly establishing that even uncoupled from a
particular product association, the public clearly recognize and associate “GULP,” either alone or
in association with other terms, as being synonymous with 7-Eleven and its convenience store

products. Highlighted representative examples of such media references include the following:

) In an article dealing with the purported excesses: “Until that day comes,
expect to see the Quadruple Gulp and the Triple Big Bite af a 7-Eleven near you.”
McCarthy, “Americans Biting Off More Than They Should,” Scripts Howard News
Service (Nov. 20, 1998) (emphasis added) (1 Opp. NOR Pub. at 220).

(i)  “Wines under $15 a bottle will soon line shelves at ~ gulp! — 7-Eleven.”
“Now That's Convenience: Cheese Doodles and a Nice Merlot,” Palr;z Beach Post

(Jan. 7,1999) (1 Opp. NOR Pub. at 198); see also 1 Opp. NOR Publs. at 141, 161; 2
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Opp. NOR Publs. at 449, 464,
(iif)  Satire of corporate arena sponsorship: “The 7-Eleven SlurpeePark.
Basketbail and hockey games now last a mere 15 minutes without timeouts, so you can
get home faster. Concessions feature the new 192-ounce Gargantuan Gulp for a mere
$1.50 (friendly employees will assist you in carting the drink back to your seat).” Philpot,
“Name that Arena,” Fort-Worth Star-Telegram (Mar. 27, 1999) (emphasis added) (1
Opp. NOR Pub. at 177).
(iv)  “...achopstick that came with his 7-Eleven sushi (Raw Gulp).” Ostler,
“A Mini-Mart’sBig, New Ideas,” San Francisco Chronicle (Sept. 28, 2000) (1 Opp. NOR
Pub. at 61).
Based upon the foregoing, it is clear that the public understands the common GULP element, either
alone or with other elements, to identify 7-Fleven and its GULP Marks products. Accordingly,
7 - Eleven has established its ownership of a GULP family of marks.
2, Similarity of the Marks
In determining similarity, the respective marks are to be compared in their entireties in ‘
terms of sight, sound and connotation. See, e.g., In re E.I. DuPont DeNemours & Co., 476 F.2d
at 1361, 177 U.S.P.Q. at 567. Similarity as to one element (i.e., sight, sound or connotation) may
be sufficient for the respective marks to be held similar. See In re White Swan, Ltd., 6
U.S.P.Q.2d 1534, 1535 (T.T.A.B. 1988). The respective marks need not be identical to support a
finding of likelihood of confusion. Further, in determining the similarity of the respective marks,
the test is not whether the marks can be distinguished when subject to a side-by-side comparison,
but rather whether the marks are sufficiently similar in terms of overall commercial impression
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that confusion as to the source of the goods is likely to result. The focus of the inquiry is on the
(perhaps imperfect) recollection of the average purchaser, who normally retains a general rather
than a specific impression of the marks. See, e.g., In re Schnuck Markets, Inc., 202 U.S.P.Q.

154, 156 (T.T.A.B. 1979).

Although marks should be compared in their entireties when determining similarity, it is
well established that greater weight may be afforded different elements of the mark depending
upon the relative distinctiveness of such elements. See e.g., In re Appetito Provzl;ions Co., Inc., 3
U.S.P.Q.2d 1553, 1554 (T.T.A.B. 1987); SMS, Inc. v. Byn-Mar, Inc., 228 U.S.P.Q. 219, 220
(T.T.A.B. 1985). Thus, ir!‘ determining the similarity of marks comprised of multiple words,
greater weight should be given to the dominant term in the mark. See SMS, Inc., 228 U.S.P.Q. at
220. The clearly dominant term in each of 7-Eleven’s GULP Marks, including the GULP
trademark, is the term “gulp.” Here, Applicant’s GULPY mark is identical to 7-Eleven’s GULP
trademark, as well as the common “gulp” element for each of 7-Eleven’s GULP Marks, except
for a single letter “y” added to “gulp.” It is well established that probable confusion is not
avoided through such minor variants. See, e.g., Hess's of Allentown, Inc. v. National Bellas
Hess, Inc., 169 U.S.P.Q. 673, 677 (T.T.A.B. 1971) (HESS’S v. HESS); Automatic Timing &
Controls, Inc. v. McDowell-Wellman Engineering Company, 162 U.S.P.Q. 462, 463 (T.T.A.B.
1969) (ABC v. ABCs); see also McDonough Power Equip., Inc. v. Weed Eater, Inc., 208
U.S.P.Q. 676, 685 (T.T.A.B. 1981) (SNAPPER v. SNIPPY). Indeed, even greater differences
than the addition of a single final letter frequently are insufficient to avoid a finding that the

respective marks are confusingly similar. As the Board has noted:
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. . . marks with "small suffix" add-on differences comparable to
“"OLYMP" and "OLYMPIC" have not infrequently been found to
produce a likelihood of confusion or mistake when used on similar
goods. See In re Pellerin Milnor Corp., 221 USPQ 558 (TTAB
1983) ("MILLTRON" and "MILLTRONICS"); Sun Electric Corp.
v. Sun Qil Co. of Pennsylvania, 196 USPQ 450 (TTAB 1977)
("SUNELECT" and "SUNELECTRIC"); In re BASF
Aktiengesellschaft, 189 USPQ 424 (TTAB 1976) ("LUTEX" and
“LUTEXAL").

United States Olympic Committee v. Olymp-Herrenwaschefabriken Bezner GmbH & Co., 224
U.S.P.Q. 497, 498 (T.T.A.B. 1985). Consequently, the commercial impression of the respective
marks is virtually identical.

Moreover, where the purportedly distinguishing elements of the respective marks renders
one mark to be the diminutive form of the other, confusion is even more likely. It long has been
recognized that the mere addition of a diminutive to a distinctive mark is insufficient to
distinguish the diminutive form from the original. See, e.g, In re Midwest Oil Co., 289 F. 1018,
1018-19 (D.C. Cir. 1923) (AVIOLINA is a diminutive of, and confusingly similar to, AVIO;
denial of trademark application aff’d); United States Olympic Committee, 224 U.S.P.Q. at 498
(OLYMP is a diminutive of, and confusingly similar to, OLYMPIC; application denied); In re
Sonar Radio Corp., 183 U.S.P.Q. 118, 119 (T.T.A.B. 1974) (SONAR is confusingly similar to
SONARETTE, the diminutive form of “sonar”; application denied); Ex parte Biar;chz'm‘, Ferier,
Inc., 85 U.S.P.Q. 316, 317 (T.T.A.B. 1950) (CREPE ROMAIN is confusingly similar to
ROMAINETTE CREPE, “romainette” being the diminutive form of “romain”; denial of
trademark application aff’d); see also Treo Co. v. Novack, 105 F. Supp. 248, 251,94 U.S.P.Q.
324, 326 (S.D.N.Y. 1952) (TRIOLETTE is a diminutive of, and confusingly similar to, TREQ;

infringement held).
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It is self-evident that GULP (either itself a mark or as the common dominant element of
other GULP Marks) is virtually identical to GULPY in terms of their respective visual

impressions.

GULP (either itself a mark or as the common dominant element of other GULP Marks)
also is strikingly similar to GULPY aurally being separated by a single syllable. See Knorr-
Nahrmittel Aktiengesellschaft v. Havland Int'l Inc.,206 U.S.P.Q. 827, 835-36 (T.T.A.B. 1980)

(NOR-KING v. KNORR).

GULP (either itself a mark or as the common dominant element of other GULP Marks)
also is strikingly similar to GULPY connotatively. The purportedly distinguishing “Y” element
of Applicant’s GULPY mark plainly renders it a mere diminutive form of 7-Eleven’s GULP
mark, as well as the'common “Gulp” element of each of 7-Eleven’s GULP Marks. Regardless of
whether or not this diminutive form is understood as adding an endearing connotation to “gulp,”
see Opp. NOR Admiss. (Declaration of Vicki Crawford (July 27, 2001) at § 5), or connoting the
quality of “gulp-ness,” necessarily the connotations of 7-Eleven’s GULP Marks and Applicants

GULPY mark must be deemed highly related. See generally Merriam-Webster’s Collegiate

Dictionary 575 & 1365 (10th ed. 2001) (definitions of “-ie” and “-y” respectively).

In sum, the respective marks are strikingly similar,

3. The Respective Goods are Related
or are Within 7-Eleven’s Natural Zone of Expansion

In determining the relationship of the parties’ respective goods, it is well established that:

The goods . . . do not need to be identical or even competitive in
order to determine that there is a likelihood of confsion. It is
sufficient that the goods . . . of the applicant and the registrant are
so related that the circumstances surrounding their marketing are
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such that they are likely to be encountered by the same persons
under circumstances that would give rise, to the mistaken belief
that they originate from the same source.

TMEP § 1207.01(a)(i). Moreover, where, as here, the senior user’s mark is “famous,” protection
should be accorded “independent of the consideration of the relatedness of the goods.” See
Recot, Inc. v. M.C. Becton, 214 F.3d 1322, 1329, 54 U.S.P.Q.2d 1894, 1898 (Fed. Cir. 2000).
7-Eleven and Applicant sell permanent, reusable, portable beverage containers, 7-Eleven
under one or more of its GULP Marks, Applicant under its GULPY mark. Although Applicant’s
GULPY portable container product appears to be intended for use with household pets such as
dogs, see, e.g., App. Exs. 2, and 7-Eleven’s portable container products for human use, nothing
of record establishes that, for example, a 7-Eleven portable container could not be used to
dispense food or drink to such household pets, or, indeed, that a human could not drink from
Applicant’s product.'” Consequently, Applicant’s and 7-Eleven’s permanent, reusable, portable
beverage containers are not merely related, they are legally identical.
Moreover, the identity of Applicant’s GULPY product with 7-Eleven's GULP Marks
‘beverage containers is particularly underscored by the fact, as seen below, that at least one of
7-Eleven’s GULP Mark products is a heavy-plastic water bottle designed for continual use and |
of the kind frequently carried on bicycles and Applicant’s product is the same thing but for the

“flip-out” cup feature:

2 Of course, such potential dual human/pet usage is not limited to permanent, reusable, portable beverage
containers, but would span the full range of beverage containers sold by 7-Eleven. Indeed, the Board may
take judicial notice that it is perhaps even more likely that a disposable cup or container might be pressed

it service to dispense food or water to a pet than one nominally intended for human use.
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See App. Exs. 2 & 15.

See Ryckevic (Opp.) Ex. 1, at 19, 25,

Even if the parties’ respective products are differentiated based upon intended pet or
human use, the parties’ respective permanent, reusable, portable beverage containers, even if not
identical goods, must be deemed closely related goods. It is self evident that a permanent,
reusable, portable beverage containers for pets may be used in immediate conjunction with such
a container for humans (e.g., in walking a dog on a warm day). In addition, at the risk of noting

the obvious, it is self evident that beverages products and beverage containers are
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complementary goods. Cf. Minneapolis Brewing Co. v. Ekhardt & Becker Brewing Co., 38
U.S.P.Q. 344, 345 (Com. Pat 1938) (beer v. beer bottles).

Furthermore, the relatedness of pet products and human products long has been
recognized. See, e.g., Recot, Inc., 214 F.3d at 1329, 54 U.S.P.Q.2d at 1898 (FIDO-LAY dog
treats v. FRITO LAY human snack foods); American Sugar Refining Co. v. Andreassen, 296
F.2d 783, 784,132 US.P.Q. 10, 11 (C.C.P.A. 1961) (DOMINO for pet food v. DOMINO for
sugar); Grey v. Campbell Soup Co., 650 F. Supp 1166, 1175, 231 U.S.P.Q. 562 (C.D. Cal. 1986)
(DOGIVA and CATIVA for dog biscuits v. GODIVA for gourmet chocolates); V.LP. Foods,
Inc. v. Vulcan Pet, Inc., 210 US.P.Q. 662, 665 (N.D. Okla. 1980) (V.1.P. for animal foods v. VIP
for frozen and non-frozen human foods), rev'd on other grounds, 675 F.2d 1106 (10th Cir. 1982)
(rev’d as to attorneys’ fee award). The relatedness of such products is particularly strong when
the animals in question are household pets rather than farm livestock. See V.I.P. Foods, Inc., 210
U.S.P.Q. at 665.

Moreover, 7-Eleven has established it uses its GULP Marks on & wide array of goods
ranging from permanent, reusable, portable beverage containers, to beverages and food, to
clothing, to toys. See supra at 3-7. 7-Eleven further has established that it sells significant
quantities of pet products. See Ryckevic Dep. at 48 (ll. 13-25), 49 (1. 1-2), 50 1. (4-22) &
Ryckevic (Opp.) Exh. 13. Consequently, permanent, reusable, portable beverage containers
intended for use by pets clearly falls within 7-Eleven’s natural zone of product expansion, .

In sum, consumers could reasonably believe that Applicant’s GULPY container and
7-Eleven’s GULP Marks products, in particular beverage containers and beverages, originate

from the same source or have some connection. This factor also weighs heavily in favor of a
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finding of likelihood of confusion.

4, Consumer Care
The parties’ respective products are inexpensive. Compare supra at 9 (Applicant’s
suggested retail price $10.99), with supra at 5 (approximate actual prices for misc. GULP Marks
branded permanent reusable beverage containers $4.00). It is well established that consumers
generally exercise less care in purchasing such inexpensive goods, thereby increasing likelihood
of confusion. See, e.g., In re Martin's Famous Pastry Shoppe, Inc., 748 F.2d 1565, 1567, 223
U.S.P.Q. 1289, 1290 (Fed. Cir. 1984), see also Wawa, Inc. v. Haaf, 40 U.S.P.Q.2d 1629, 1632

(E.D.Pa. 1996), aff’d mem. 116 F.3d 471 (3d Cir. 1997).

s. Marketing Channels and Methods
The record establishes overlapping marketing channels. Applicant admits that his trade
channels include all outlets for pet products, including convenience stores. See supra 9. The
record further clearly establishes that 7-Eleven convenience stores sell pet products. See supra

at 3.

The record also establishes overlapping marketing methods. Both 7-Eleven, see 6-7, and
Applicant, see, e.g., App. Dep. at 12 (1. 20-25), 13 (IL 1-12), 16 (iL. 18-23) & App. Ex. 2,

advertise and promote their respective products via the Internet.

6. Actual Confusion

There is no evidence of specific instances of actual confusion which have been made of
record. However, it is well established that evidence of actual confusion is not required to
establish likelihood of confusion. See, e.g., Weiss Assoc. Inc. v. HRL Assoc. Inc., 902 F.2d 1546,

1549, 14 U.S.P.Q.2d 1840, 1842-43 (Fed. Cir. 1990); In re Azteca Restaurant Enterprises, Inc.,
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50U.8.P.Q.2d 1209, 1212 (T.T.A.B. 1999). Further, it also is well established that the absence
of specific evidence actual confusion is immaterial in proceedings, such as these, where the
respective goods are relatively inexpensive because consumers are unlikely to complain. See,

e.g., In re Azteca Restaurant Enterprises, Inc., 50 US.P.Q.2d at 1212.

VI Z-ELEVEN'S SECTION 2(F) CLAIM

7-Eleven also has opposed Applicant’s application alleging that the mark GULPY for
portable animal water dishes and animal water containers sold empty is likely to dilute the
distinctive qualities of 7-Eleven’s various registered and common law GULP Marks for beverage
containers, beverages, food and an array of other products. In order to prevail against
Applicant’s intent-to-use application , 7-Eleven will prove the following elements: (1)
Applicant’s use is in commerce; (2) Applicant adopted its GULPY mark after ‘7-Elevcn’s GULP
Marks had become distinctive and famous; (3) 7-Eleven’s GULP Marks are distinctive and
famous; and (4) Applicant’s proposed mark is likely to dilute the distinctive quality of 7-
Eleven’s GULP Matks. See 15 U.S.C. § 1125(c)(1); Toro Co. v. ToroHead, Inc., 61 U.8.P.Q.2d
1164, 1173-74 & n. 7. 7-Eleven’s opposition should be sustained and the subject application

should be disallowed. See 15 U.S.C. § 1063(a).

A.  Applicant’s Use In Commerce

Applicant seeks to register his GULPY mark based upon a stated bona fide intent to use
the mark GULPY in commerce in connection with specified goods, which satisfies the use in

commerce element. See Toro, 61 U.S.P.Q.2d at 1174.
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B. Applicant’s Adopted his GULPY mark
after 7-Eleven’s GULP Marks became Famous

Applicant made no use of his GULPY mark prior to filing the opposed application on
August 27, 1998, long subsequent to 7-Eleven’s aforesaid acquisition of fame and distinctiveness

in its GULP Marks. See supra at9; Toro, 61 U.S.P.Q.2d at 1174.

C. 7-Eleven’s GULP Marks are Distinctive and Famous
Section 43(c) provides a non-exclusive list of eight factors which may be considered in

determining whether a mark is distinctive and famous;

(A)  the inherent or acquired distinctiveness of a mark;

(B)  the duration and extent of use of the mark in connection with the goods
and services with which the mark is used;

(C)  the duration and extent of advertising and publicity of a mark;
(D)  the geographical extent of the trading area in which the mark is used;

(E)  the channels of trade for the goods and services with which the mark is
used;

(F)  the degree of recognition of the mark in trading areas and channels of
trade; used by the mark’s owner and the person against whom {relief] is

sought;
(G)  the nature and extent of use of a similar mark by third parties; and
(H)  whether the mark is federally registered.

See 15 U.S.C. § 1125(c)(1); see also Toro, 61 U.S.P.Q.2d at 1176.

1. The inherent and acquired distinctiveness
As established supra at 3-8, 11-19, the GULP Marks are inherently distinctive and have

acquired a very high degree of distinctiveness.

2. Duration and extent of use
Since first acquiring the rights to the GULP Marks, as early as 1978, opposer has
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continuously used its GULP Marks in connection with the sale of beverage products and
beverage container products. Over the years, 7-Eleven has extended it use of GULP Marks to
other goods including food products, clothing and toys. See supra at 4-5,

3. The duration and extent of advertising and publicity

For decades, 7-Eleven has extensively advertised and promoted its GULP Marks products
throughout the United States. See supra at 6-7. Further, for decades 7-Eleven and its GULP

Marks products have been the subject of great public interest and publicity. See supra at 12-19.

4. The geographical extent of the trading area

For decades, 7-Eleven has advertised and sold its GULP Marks products nationally,

including through its more than 5,300 convenience stores. See supra at 3.

S. The channels of trade for the goods

The parties respective goods travel through a wide array of trade channels, including

overlapping channels such as convenience stores. See supra at 3 & 6.

6. The degree of recognition of the mark

As has been established, 7-Eleven’s GULP Marks products have acquired a very high
degree of recognition, not merely within its own trade channels and territories, but nationaltly and

throughout the American culture, See supra at 12-19,

7. Whether the mark is federally registered:

7-Eleven long has registered a number of its GULP Marks. See supra at 7.

All of the factors prescribed by the statute favor a finding that 7-Eleven’s GULP Marks

are distinctive and famous for purposes of Section 43(c)(1).
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Exhibit 2




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
7-ELEVEN, INC,,
Opposer,
V.

Opposition No. 91177807

SUSAN B. BUCENELL, Serial No. 78/916,143

Applicant. -

MEMORANDUM IN SUPPORT OF |
OPPOSER’S SUMMARY JUDGMENT MOTION |

L STATEMENT

Opposer, 7-Eleven, Inc. (“7-Eleven™), files this memorandum of law in support of its summary
Jjudgment motion filed against applicant, Susan B. Bucenell (“Applicant™). For the reasons set forth
. > below, there is no genuine issue of material fact which would preclude a finding that Applicant’s
trademark HEALTHY GULP for “pet beverages, namely vitamin, mineral, and supplement enriched
flavored and plain purified bottled water for cats and dogs” is confusingly similar to 7-Eleven’s various
registered and common law GULP Marks (as defined herein) for, inter alia, soft drinks, as well as for
beverage containers and other goods, in violation of Section 2(d) of the United States Trademark Act of

1946, 15 U.S.C. § 1052(d). Consequently, 7-Eleven is entitled to judgment as a matter of law.

In support of this motion, concurrently herewith 7-Eleven has filed the following: (i) Declaration
of Evan Brody with supporting exhibits (hereinafter “Brody Decl.”); (ii) Confidential Declaration of Evan
Brody with supporting exhibit (hereinafter “Confidential Brody Decl.”); and (iii) Declaration of Jean M.

Olsen with supporting exhibits (hereinafter “Olsen Decl.™).
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11. FACTS

A. 7-Eleven and Its GULP Products

Applicant admits that, for decades, and since long prior to Applicant’s June 24, 2006 application
date, 7-Eleven has been engaged in the business, inter alia, of offering convenience store services and
products, to the general public throughout the United States. Compare Notice of Opposition 91, with
Answer | 1. Among the wide array of convenience goods and services sold by 7-Eleven are groceries,
household supplies, pet food and treats, and prepared foods and beverages. Brody Decl. § 2. Since at
least as early as February 1978, 7-Eleven has sold soft drinks under the mark BIG GULP. Brody Decl.
9 3; see also Olsen Decl. §2 & Ex. 1.! 7-Eleven’s BIG GULP beverages immediately were a success and

quickly became a 7-Eleven signature product. Brody Decl. 4 3.

To capitalize upon the great success of its BIG GULP beverage product, over the years, 7-Eleven
has adopted and used multiple marks with the common “gulp” element, including, inter alia, GULP,
SUPER BIG GULP, DOUBLE GULP, CAR GULP, X-TREME GULP, and MINI GULP (collectively
hereinafier “GULP Marks”) for soft drinks, Brody Decl. §4.> Although most GULP Marks beverage
products are sold in cups and similar beverage containers, see id. § 5 and Exs. | & 2, 7-Eleven also has
sold bottled beverages, including BIG GULP branded soft drinks and WATER GULP branded water. See
id. 96 & Ex. 3.

Since 1978, 7-Eleven has sold many hundreds of millions of dollars of beverage products under
its GULP Marks, and since at least as early as 1997, 7-Eleven’s average annual sales for such products are
approximately $100,000,000. 7d.§9. 7-Eleven’s GULP Mark beverages have been so successful that

they long have been synonymous with 7-Eleven. Id. 4 10; see also infra at 10-16.

' 7-Eleven’s use of its BIG GULP mark for soft drinks, beverage containers and other goods prior to
Applicant’s June 24, 2006, filing date, is admitted. Compare Notice of Opposition ¥ 2, with Answer § 2.

* 7-Eleven’s use of its GULP Marks for soft drinks, beverage containers and other goods prior to
Applicant’s June 24, 2006, filing date, is admitted. Compare Notice of Opposition ¥ 2, with Answer ¥ 2,

2
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For years, 7-Eleven has used its GULP Marks on a variety of promotional products including,

inter alia, throwing discs, shirts, caps and reusable beverage containers. Brody Decl. § 7 & Ex. 4.

In recent years, to further capitalize on the great fame and success of its other GULP Marks
branded products, 7-Eleven has extended its use of the GULP Marks beyond beverages, beverage
containers and related promotional goods. For example, prior to the Applicant’s June 2006 filing date, 7-
Eleven offered fresh fruit salads under the mark FRUIT GULP, candy under the mark GUMMI GULP,

and salty snacks under the mark SNACK GULP. Brody Decl. §11 & Ex. 6.

Since 1978, 7-Eleven has incurred many millions of dollars in costs to advertise and promote its
GULP Marks branded goods. Brody Decl. § 8. Often, one or more GULP Marks branded products are

promoted together. Id. § 8 & Ex. 5.

Since as least as early as the 1980s, 7-Eleven has advertised its GULP Marks via radio and
television. See Brody Decl. at § 14. & Ex. 9. Since at least as early as the 1970’s, 7-Eleven also has
advertised and promoted its GULP Marks branded products through point of purchase and other store
displays. See id. 912 & Exs. 5, 7. Since at least as early as the 1990°s, 7-Eleven also has advertised and
promoted its GULP Marks branded products via the Internet. See id. § 15 & Ex. 9. For years 7-Eleven
has also promoted its GULP Marks products through out of door media, such as billboards, and displays

on public transportation such as buses and bus shelters. /d. § 16.

It is admitted that 7-Eleven has registered a number of its GULP Marks with the United States

Patent and Trademark Office, including the following:

MARK REG. NO, REG. DATE GOODS

on or off the premises

BIG GULP 1,110,172 12/26/1978 Soft drinks for consumption

on or off the premises

SUPER BIG GULP 1,470,871 12/29/1987 Soft drinks for consumption

on or off the premises

DOUBLE GULP 1,566,263 11/14/1989 Soft drinks for consumption
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MARK REG. NO. REG. DATE GOODS
DOUBLE GULP 1,615,968 10/2/1990 Soft drinks for consumption
(stylized) on or off the premises
GULP 1,586,016 3/6/1990 Soft drinks for consumption
on or off the premises

BIG GULP FLAVOR 2,749,708 8/12/2003 Soft drinks and syrups or

SHOT’ concentrates added to soft
drinks for consumption on
or off the premises

BIG GULP SODA 2,997,248 9/20/2005 Soft drinks containing ice

FLOAT* cream for consumption on
or off the premises

CAR GULP 2,494,955 10/2/2001 Reusable plastic cups;
soft drinks for consumption
on or off the premises

X-TREME GULP 7- 2,528,578 1/8/2002 Beverage containers,

ELEVEN & Design namely, mugs; soft drinks
for consumption on or off
the premises

PRO CAR GULP 2,928,007 2/22/2005 Reusable plastic cups;
soft drinks for consumption
on or off the premises

BIG GULP 3,076,786 4/4/2006 Confectionery products,
namely candy

TEAM GULP 3,082,886 4/18/2006 Beverage containers,

namely, reusable plastic
cups, plastic sports and
squeeze bottles sold empty

Compare Notice of Opposition ¥ 6, with Answer § 6; see also Olsen Decl. 99 2-13 & Exs. 1-12.

Applicant further admits that these registrations are valid, subsisting and owned by 7-Eleven, and that

Registration Numbers 1,110,172, 1,470,871, 1,566,263, 1,586,016 and 1,615,968 are now incontestable in

accordance with Sections 15 and 33(b) of the Trademark Act, 15 U.S.C. §§ 1065 & 11 15(b). Compare

Notice of Opposition § 6, with Answer ¥ 6; see also Olsen Decl. 99 2-6 & Exs.1-5.

Applicant admits that since long prior to her June 24, 2006 application date, 7-Eleven has owned

a family of “Gulp” marks for its aforesaid products. Compare Notice of Opposition 9 8, with Answer § 8.

3 “Flavor shot” disclaimed.

* “Soda float” disclaimed.
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7-Eleven’s GULP Marks branded beverages are typically sold at 7-ELEVEN stores for relatively
inexpensive prices. Prices can vary by region, but representative retail prices for fountain beverages sold
under the GULP Marks are $0.89 for a 20 ounce fountain beverage or $1.39 for a 64 ounce fountain

beverage. Brody Decl. § 17.

As previously noted, among the mix of products sold through 7-ELEVEN branded stores are pet
products, including dog food, cat food, pet treats, and cat litter. See Brody Decl. § 18; see also Olsen
Decl. 99 22-28 & Exs. 21-24. During the period 2000 through 2008 alone, 7-Eleven’s average annual

sales of pet products was well in excess of $10,000,000. See Brody Decl. ] 18.

B. Applicant and Her HEALTHY GULP Product

On June 24, 2006, Applicant filed an intent to use application (Serial Number 78/916,143) for the
mark HEALTHY GULP for “pet beverages, namely vitamin, mineral, and supplement enriched flavored
and plain purified bottled water for cats and dogs™ (hereinafier “Pet Beverages™). Compare Notice of
Opposition § 10, with Answer § 10. Applicant adopted her HEALTHY GULP mark with full knowledge
of 7-Eleven and its GULP Marks. See Olsen Decl. 9 14, Ex. 13 at 3, Interrogatory Response 12

(Applicant’s letter to Opposer’s counsel of Jan. 9, 2008).

Applicant made no use of the mark HEALTHY GULP prior to June 24, 2006, and as of June 24,
2006 had not sold any products intended for use with the HEALTHY GULP mark. Olsen Decl. § 14, Ex.
13 at 1, Document Request Responses 4 & 5 (Applicant’s letter to Opposer’s counsel of Jan. 9, 2008)
(*product sales did not commence until the 4th quarter of 2007"). Applicant’s first use of the HEALTHY
GULP mark was not until late 2007. Id. As of May 2008, Applicant’s sales activities included offering
goods for sale on Applicant’s own Internet website and through the website of a third party (i.e., eBay).
Olsen Decl, § 15, Ex. 14 at 3, answer to Interrogatory No. 3 (Applicant’s interrogatory answers); id. 9 17,

Ex. 16 at 1, responses to Interrogatory No. 4 and Document Request No. 5 (Applicant’s letter to
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Opposer’s counsel of May 19, 2008). Applicant’s application does not limit the channels of trade through

which the applied for goods would be offered for sale.

Pet Beverages such as those sold by Applicant, are inexpensive goods, costing less than $2 per 20
ounce bottle. See Olsen Decl. q 32, Ex. 28 (third party product). Applicant offers her HEALTHY GULP
product at £10.49 for a package of eight 20-ounce bottles, or about $1.31 per 20-ounce bottle. See Olsen

Decl. § 21, Ex. 20 (Applicant’s website).

HI. ARGUMENT

A. Summary Judgment Standard

Summary judgment should be granted where the moving party establishes an absence of a
genuine issue of material fact and that he or she is entitled to judgment as a matter of law. See Anderson
v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986). -Upon the moving party’s prima facie showing of
entitlement to summary relief, the non-moving party may not rest on mere denials or conclusory
assertions, but rather must present specific facts showing a genuine issue for trial. See Celotex C: orp. v.
Catrett, 477 U.S. 317, 322-23 (1986). In determining whether there is a genuine issue of material fact
which would preclude the grant of summary Jjudgment, the Board must look to the controlling substantive

law. See Anderson, 477 U.S. at 248.

B. 7T-Eleven’s Section 2(d) Claim

In order to prevail upon its Section 2(d) claim, 7-Eleven must establish that it is the owner of
valid trade identity rights in its GULP Marks, that, vis-g-vis Applicant’s HEALTHY GULP mark, 7-
Eleven’s GULP Marks have priority, and that Applicant’s use of its HEALTHY GULP mark would be
likely to cause confusion with one or more of 7-Eleven’s GULP Marks. See, e.g., Calvin Klein

Industries, Inc. v. Calvins Pharms., Inc., 8 U.S.P.Q.2d 1269, 1270 (T.T.A.B. 1988). For the reasons set
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forth below, there are no genuine issues of material facts as to either element of 7-Eleven’s Section 2(d)

claim, and judgment should be entered thereon as a matter of law.

1. 7-Eleven’s Ownership and Priority of its GULP Marks
Trademark rights are created by use of, inter alia, a word to identify the source of goods. See,
e.g., Hanover Milling Co. v. Metcalf, 240 U S. 403, 413 (1916). Applicant admits 7-Eleven’s use of its
GULP Marks for soft drinks, beverage containers and other goods since long prior to her June 24, 2006
filing date. Supra 4t n.2. Applicant’s admission is fully corroborated by 7-Eleven’s submission of

substantial evidence of its use of its GULP Marks for decades. See supra at 2-3.

Applicant further admits that 7-Eleven owns multiple federal trademark registrations for a
number of its GULP Marks (including several incontestable federal registrations). See supra at 3-4. Such
registrations constitute prima facie evidence of the validity of the mark and of the registrant’s exclusive

night to use the mark on the goods specified in the registration. See 15 U.S.C. §§ 1057(b), 1115(a).

In addition to establishing that it owns the individual GULP Marks, 7-Eleven also has established
its ownership of a family of GULP trademarks. “A family of marks is a group of marks having a
recognized common characteristic, wherein the marks are composed and used in such a way that the
public associates not only the individual marks, but the common characteristic of the family, with the
trademark owner.” J & J Snack Foods Corp. v. McDonald’s Corp., 932 F.2d 1460, 1462, 18 U.S.P.Q.2d
1889, 1891 (Fed. Cir. 1991). The Board has previously found that 7-Eleven owns a family of GULP
Marks. 7-Eleven, Inc. v. Wechsler, 83 U.S.P.Q.2d 1715, 1720 (T.T.A.B. 2007) (“Opposer's ‘Gulp’ family
of marks consists of the word ‘Gulp’ and the word ‘Gulp’ preceded by a modifying adjective (e.g., Big,
Super Big, Double, X-Treme, etc.).”). Moreover, Applicant admits that “[s}ince long prior to June 24,
2006, 7-Eleven has owned a family of ‘Gulp’ marks for[, inter alia, soft drinks, beverage containers, and

candy].” Compare Notice of Opposition § 8, with Answer § 8.
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7-Eleven’s ownership of a family of GULP trademarks is fully corroborated by the record,

including;

(i) 7-Eleven has advertised two or more GULP Marks branded products together. Supra at
3. Such advertising strongly evidences the existence of a GULP family of marks. See, eg., J & J Snack

Foods Corp., 932 F.2d at 1462-63, 18 U.S.P.Q.2d at 1891-92.

(i) The record further shows that, as reflected in media references, the public understands the
relatedness of GUiP Marks branded goods offered by 7-Eleven. See infra at 10-16; see also 7-Eleven,
Inc., 83 U.S.P.Q.2d at 1720. This is particularly true because in numerous instances, the media has
referred to fictitious “Gulp” marks in connection with articles about 7-Eleven, which references would be

unihtelligiblc but for the strong public association of the “Gulp” element with 7-Eleven. °

Consequently, 7-Eleven’s ownership of, and priority for, its individual GULP Marks, as well as a

family of GULP trademarks, is conclusively established.

2. Likelihood of Confusion
In determining the issue of likelihood of confusion, the Board should consider a number of

factors including, inter alia, similarity of the respective marks, relatedness of the respective goods, the

5 For example:

1) In an article dealing with the purported excesses: “Until that day comes, expect
to see the Quadruple Gulp and the Triple Big Bite at a 7-Eleven near you.” McCarthy,
“Americans Biting Off More Than They Should,” Scripts Howard News Service (Nov. 20, 1998)
(emphasis added), Olsen Decl. §47, Ex. 43 at 219,

(ii) Satirizing corporate arena sponsorship: “The 7-Eleven Slurpee Park. Basketball
and hockey games now last a mere 15 minutes without timeouts, so you can get home faster.
Concessions feature the new 192-ounce Gargantuan Gulp for a mere $1.50 (friendly employees
will assist you in carting the drink back to your seat).” Philpot, “Name that Arena,” Fort-Worth
Star-Telegram (Mar. 27, 1999) (emphasis added), Olsen Decl. Y47, Ex. 43 at 177.

(iit) Commenting on changing food tastes: . . . a chopstick that came with his 7-Eleven
sushi (Raw Gulp).” Ostler, “A Mini-Mart’s Big, New Ideas,” San Francisco Chronicle (Sept. 28,
2000) (emphasis added), Olsen Decl. § 47, Ex. 43 at 61.
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marketing channels for the respective goods, and the fame of the senior user’s mark. See, e.g., In re
DuPont DeNemours & Co., 476 F.2d 1356, 1361, 177 U.S.P.Q. 563, 567 (C.C.P.A. 1973). A
determination of likelihood of confusion is the ultimate legal conclusion based upon the weighing of the
pertinent DuPont factors. See, e.g., Giant Foods, Inc. v. Nation's Foodservice, Inc., 710 F.2d 1565, 1569,

218 U.SP.Q. 390, 394 (Fed. Cir. 1983).

In determining the issue of likelihood of confusion, the Board’s determination is to be guided by

the principle that:

... anewcomer . . . has both the opportunity and the obligation to avoid
confusion, and if he fails to do so by adopting a mark similar to one used
by another for the same or closely related goods . . ., he does so at his
own peril, all doubt on the issue of likelihood of confusion is resolved
against him. '

Money Station, Inc. v. Cash Station, Inc., No. 95-1240, 70 F.3d 1290, 38 U.S.P.Q.2d 1150, 1153 (Fed Cir.

1995) (mem. opinion); see also Kimberly-Clark Corp. v. H. Douglas Enterprises, Ltd., 774 F.2d 1144,
1147, 227 U.S.P.Q. 541, 543 (Fed. Cir. 1985).

a. 7-Eleven’s GULP Marks are Strong

Each of 7-Eleven’s GULP Marks are inherently distinctive. Such inherent distinctiveness is
evidenced, inter alia, by issuance of numerous federal registrations, see supra at 3-4; for individual
GULP Marks without either pertinent disclaimer or proof of secondary meaning. See Toro Co. v.

ToroHead Inc., 61 U.S.P.Q.2d 1164, 1177 (T.T.A.B. 2001).

7-Eleven’s GULP Marks also have strong acquired distinctiveness, and have had such since long
before Applicant’s June 2006 priority date. Such strength is clearly shown by, inter alia, 7-Eleven’s use

of its marks over a period spanning four (4) decades, supra at 2-3,° coupled with enormous sales and

® 7-Eleven’s use of its GULP Marks since *“long prior to June 24, 2006,” is admitted. Compare Notice of
Opposition 2, with Answer § 2.
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extensive advertising and marketing of 7-Eleven’s GULP Marks branded goods, supra at 2-3. See, e.g.,
Clinton Detergent Co. v. Procter & Gamble Co., 302 F.2d 745, 748, 133 U.8.P.Q. 520, 523 (C.C.P.A.
1962) (substantial sales evidence); Trademark Manual of Examining Procedure §§ 1212.06(a) & (b) (5th
ed. Sept. 2007) (hercinafter “T.M.E.P.”). The results of this tremendous commercial success is clearly
reflected in market research. As early as 1990, market research established that 7-Eleven’s BIG GULP
mark for beverages enjoyed unaided public awareness of 76% and aided awareness of 100%.
Confidential Brody Decl. 12, Ex. 10 at 9-10.” The strength of 7-Eleven’s GULP Marks also is evidenced
by the admitted fact that 7-Eleven owns a family of GULP trademarks. See Han Beauty, Inc. v, Alberto-

Culver Co., 236 F.3d 1333, 1338, 57 U.S.P.Q.2d 1557, 1560 (Fed. Cir. 2001) (admitted family of marks

supports implicit finding as to strength).

Indeed, it is clear from the record that 7-Eleven’s GULP Marks have not merely become highly
distinctive, but in fact are truly famous, and have been so since long prior to June 2006. In addition to the
previously described evidence, such fame is clearly seen in media references to 7-Eleven’s GULP Marks
branded products. See, e.g., In re Northland Aluminum Products, 777 F.2d 1556, 1559, 227 US.P.Q.
961, 963 (Fed. Cir. 1985) (“Evidence of the public’s understanding pf[a] .. . term may be obtained from

any competent source, such as . . . dictionaries, newspapers and other publications.”).

As early as 1982, The Washington Post could report, “The [7-Eleven] stores, famous for soft
drinks called Slurpees and Big Guip, are replacing traditional mom and pop operations and are becomin g
the neighborhood comner store.” Latimer, “Coalition Seeks to Stop Planned 7-Eleven in Woodridge,”
Washington Post (Sept. 15, 1982) (emphasis added) Olsen Decl. § 47, Ex. 43 at 462, see also id. Ex. 43 at
116, 209, 291, 323. According to another report, “[Tlhe Big Gulp . . . [the] ubiquitous 32-ounce drink

Sfrom 7-Eleven has become a common trademark alongside words like Xerox and Kleenex.” McCarthy,

" This study was conducted among 200 respondents in five geographically remote states with both 7-
Eleven and non-7-Eleven customers. Confidential Brody Decl. 9 2, Ex. 10 at 5-6.
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“Americans Biting Off More Than They Should,” Scripts Howard News Service (Nov. 20, 1998)
(emphasis added), Olsen Decl. § 47, Ex. 43 at 220; see also id. Ex. 43 at 208, 214. A more recent report
stated, “[Tlhe company that pioneered the convenience store concept nearly 80 years ago by selling ice,
milk, bread and other consumables . . . established sub-brands like Slurpee and Big Gulp that have grown
into ‘icon’ status.” Quackenbush et al., "Colossal Success: Despite its Size, 7-Eleven, Inc. Employs the
Grace, Speed to Market and Creative Thinking Often Seen in Aggressive Start-Ups," Convenience Store
Decisions (Nov. 2005) (emphasis added), Olsen Decl. § 47, Ex. 43 at 528; see also Donahue, "A
Comfortable Friend,” Convenience Store Decisions (Nov. 1, 2005) ("7-Eleven has become the face of the
convenience store industry; for many, the green, red and orange logo has become synonymous with
convenience, not to mention 'icon’ brands like Slurpee and Big Gulp."), Olsen Decl. § 47, Ex. 43 at 527.

Other highlighted representative examples of print media references evidencing the fame of the

GULP Marks include the following:

@) “The 7-Eleven Big Gulp has become the gold standard for cup holders; if your cup
holder can hold the Big Gulp, it can hold anything. Jewett, “Car Cup Capers Continue With Icy/Hot
Option,” Automotive News (May 13, 1996) (emphasis added), Olsen Decl. § 47, Ex. 43 at 435; see also id.
Ex. 43 at 98, 155, 200, 239, 252, 315, 375, 379, 419, 431, 465(“-Mini-Cooper wants to make sure its
drivers don’t go thirsty. So it offers multiple cup holders - including one that can hold the horse-bucket-
size 7-Eleven Big Gulp.” Guerrero, "Luxury Takes Back Seat in $319,000 Mayback," Chicago Sun-Times
(Feb. 18, 2005) (emphasis added), Olsen Decl. § 47, Ex. 43 at 548; see also DiMascio, “Driving; Forget
Options, Where Do I Put My Coffee?,” The New York Times (July 19, 2002) (“The looming challenge

[for cup holder manufacturers] was to somehow secure the Big Gulp.), Olsen Decl. § 47, Ex. 43 at 633.

——

RS

(ii) “Price Gulp: Was it just coincidence that on one of the hottest days of the year, the price

of a Super Big Gulp jumped 30 cents? That's what happened Saturday . ... The cost of 7-Eleven’s

CHIC_4065581.4



bladder-challenging 48-ounce soda hopped from 69 cents to 99 cents.” Curtis, et al,, “Valley

Newswatch,” Los Angeles Times (June 4, 1996) (emphasis added), Olsen Decl. § 47, Ex. 43 at 428.

(i)  GULP products have been used as a unit of measure. “Meter: A yardstick plus 10
percent. Liter: A 7-Eleven Super Big Gulp. Millimeter: The thickness of a thumbnail.” Garchick,
“Personals,” San Francisco Chronicle (June 5, 1996) (emphasis added), Olsen Decl. § 47, Ex. 43 at 427,
see also id. Ex. 43 at 420, 424, 426@ULP Mark products have also frequently been used as comparative
standards. Keeler, “Attention Grabber Save Mart Center Gives Fresnans Something to Stop and Marvel
at,” The Fresno Bee (Oct. 24, 2003) (comparing the paint on the interior of a sports arena to 3,200 -- the
number of Super Big Gulp cups from 7-Eleven that it would take to hold the 1,100 gallons of paint used
on the arena’s interior”), Olsen Decl. § 47, Ex. 43 at 588; “$3 Gas? Be Glad Car Doesn’t Run on Beer,”
The Arizona Republic (May 20, 2006) (comparing the price of once gallon of gasoline to “one gallon of
Coca Cola from the soda fountain at 7-Eleven at the Big Gulp 99-cent rate: $3.96") (emphasis added),
Olsen Decl. 447, Ex. 43 at Slgee also id. Ex. 43 at 134, 203, 206, 223, 380, 387 (other examples of

GULP Mark products used as a comparative standard).

(iv) “Eradicating unwanted pests is part of the [golf] greenskeeper’s job, just like a 7-Eleven
clerk must make sure that's there's an ample supply of Big Gulp cups on hand.” Pierce, “It’s Not Easy

Being Green,” Colombian (Vancouver, Wash.) (July 17, 1996) {emphasis added), Olsen Decl. €47, Ex.
43 at 414,

v) To explain how long ago it was that a Missouri University sports team had such a poor
season start: “Want more perspective? Well, 7-Eleven hadn't even invented the Big Gulp yet.”

DeArmond, “Tigers socked by overdue CU: Colorado stops long slide at MU,” Kansas City Star (Jan. 8,

1997) {(emphasis added), Olsen Decl. § 47, Ex. 43 at 385,
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(vi) As indicative of an inhabited or civilized area: . . . Military Reserve Park gives you that
woodsy feeling, but you 're only a few minutes away from a Big Gulp at a 7-11 store.” Zimowsky,
“Spend the holiday weekend hiking around Treasure Valley: Hundreds of miles of trails are within
minutes of Boise,” Idaho Statesman (July 3, 1997) (emphasis added), Olsen Decl. 47, Ex. 43 at 362; see

also id. Ex. 43 at 207, 230.

(vii) | “The Loudon Road [7-Eleven] store is open all through the weekend, ‘cause nothing says
‘Merry Christmas’ like Doritos and a Big Guip.” Heckman, "Last Minute Food," Concord Monitor (Dec.

23, 2005) (emphasis added), Olsen Decl. § 47, Ex. 43 at 52ﬂ

(viii}  “The 7-Eleven has become a cultural institution.” “Home of the Super Big Gulp tums
70, Orange County Register (July 11, 1997), Olsen Decl. ¥ 47, Ex. 43 at 359, %rs_ée also Williams, “More __
Bridal Couples Opt These Days to Put Their Own, Unique Stamp on the Wedd;r;,” Arkansas Democrat-
Gazette (June 8, 2005) (describing 7-Eleven-themed wedding where “the bride, an employee of the
convenience store chain, carried a bouquet in a Super Big Gulp container), Olsen Decl. 47, Ex. 43 at
542; Mayhew, “Gas-Station Gourmand: Who Needs Restaurants When Quiktrip, RaceTrac and 7-Eleven
Offer So Many Dining Options?,” Fort Worth Star Telegram (July 24, 2004 ) (calling the soft drink price
competition between 7-Eleven and its competitors the “Gulp War”), Olsen Decl. § 47, Ex. 43 at 567;

“John Thompson Turned 7-Eleven Into Global Giant,” Chicago Tribune (Jan. 30, 2003) (the Big Gulp

“became part of American consumer culture”), Olsen Decl. § 47, Ex. 43 at 610.

—_—

(ix) “Times have changed, at least at 7-Eleven. Sure, the Big Gulp remains, like the Rock of
Gibraltar.” Goodrich, “The Best of Times,” Fort Worth Star-Telegram (June 21, 1998) Olsen Decl, 7 47,

Ex. 43 at 276.
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x) { .“7-Eleven should draw up the sponsorship papers now. This kid is the next big gulp of
boxing.” Houlihan, “The Dream Team: The Next Green Hope and Pickle Joyce,” Chicago Sun-Times

(Feb. 6, 2005) (emphasis added), Olsen Decl. 147, Ex. 43 at 54U
—

(xi) ‘L“‘fjverything is bigger in America, starting with the Big Gulp at 7-Eleven and going down
from there.” Weinraub, “The Grace of a Smaller Bird: Why a 12 to 14 Pound Turkey is Worth Trying to
Find,” The Washington Post (Nov. 17, 2004), Olsen Decl. § 47, Ex. 43 at 554; Kiger, “Living Ever
Larger: How Wretched Excess Became a Way of Life in Southern California,” Los Angeles Times (June
9, 2002) (“Call it the Big Gulp Culture, because it manifests itself not just in opulence but also in sheer

outlandish size.”), Olsen Decl. § 47, Ex. 43 at 6417

7-Eleven’s GULP Marks branded products frequently have been the subject of national radio and
television news reporting. See Olsen Decl. 47, Ex. 43 at 366, 41 6, 499. Indeed, 7-Eleven’s X-TREME
GULP branded product was deemed sufficiently newsworthy that it was a featured story on National

Public Radio’s well-known nationally broadcast All Things Considered program. /d. § 39, Ex, 35.

Further evidence that the GULP Marks long ago become fixtures of popular culture also strongly
cvidences the fame of such marks. As early as 1981, GULP Mark products were featured in popular films
including, inter alia, Cannonball Run (1981, with Burt Reynolds and Dom DeLuise), Friendly, “Selling It
at the Movies,” Newsweek (July 4, 1983), Olsen Decl. | 47, Ex. 43 at 461. 7-Eleven’s GULP Marks have

continued through the years to be featured in widely seen films. Below is a list of representative

examples:

Film Year of Release Star Product(s) Depicted
Cannonball Run® 1983 Burt Reynolds BIG GULP

Say Anything’ 1989 John Cusack GULP, SUPER BIG GULP

* Olsen Decl. 1 46, Ex. 42 at 94-101 (movie receipts, etc.).
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Pretty Woman'’
Reality Bites'!
Dumb & Dumber”
American Pie 2"

//}aby Mama"*

> ey

1990
1994
1994
2001

2008

Julia Roberts BIG GULP
Winona Ryder BIG GULP

Jim Carey GULP

Jason Biggs GULP

Tina Fey SUPER BIG GU

———

LP |

As early as 1986, GULP Mark products featured in plays, see Olsen Decl. § 47, Ex. 43 at 441, 433, and

have even been the subject of works of fine art. See /d. § 47, Ex. 43 at 352.

The iconic nature of BIG GULP is perhaps even cvident in references which treat BIG GULP

branded products as purportedly representative of various aspects of American culture, see e.g.,

Piantados, “Looking to Find Yourself? Then You U.’s for You, for Sure,” Washington Post (Sept. 9,

1983) (satirizing purchasing a BIG GULP at a 7-ELEVEN store as early as 1983) Olsen Decl. § 47, Ex.

43 at 458, or other aspects of American society. In 1996, University of Michigan psychologist Brian L.

Stogner wrote “The Big Gulp is a symbol of American haste and greed.” McCarthy, “*Americans Biting

Off More Than They Should,” Scripts Howard News Service (Nov. 20, 1998) /d. 447, Ex. 43 at 220; see

also “Sacrifice Now, Benefit Later,” US4 Today (Dec. 11, 1996) Id. § 47, Ex. 43 at 388, see also 208,

214, Set forth below are other representative examples of such usages:

@) “Ugh! You go to school to become educated, not to ‘consume’ education. Education is

not a Big Gulp from 7-Eleven.” Dawson, “Television Ads Treat College Like Product,” Orlando Sentinel

(August 12, 1998) (emphasis added), Olsen Decl. § 47, Ex. 43 at 253.

® 1d. § 40, Ex. 36 (screenshots) & ¥ 46, Ex. 42 at 13-16 (movie receipts, etc.).
' Id. 4 41, Ex. 37 (screenshots) & Y 46, Ex. 42 at 1-3 (movie receipts, etc.).

" Id. 9 42, Ex. 38 (screenshots) & Y 46, Ex. 42 at 4-12 (movie receipts, etc.).
" Id. 9 43, Ex. 39 (screenshots) & Y 46, Ex. 42 at 17-71 (movie receipts, etc.).
3 Id, 9 44, Ex. 40 (screenshots) & ¥ 46, Ex. 42 at 72-93 (movie receipts, etc.).
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(ii) “ . .Scot says Kazunori is amazed with how big everything in America is — especially
after a trip to a nearby 7-Eleven. ‘He really seemed to like the Super Big Gulp’ ... ." Collins, “Olathe
Rotary Club welcomes Japanese teens,” Kansas City Star (July 26 1997) (emphasis added), Olsen Decl.

947, Ex. 43 at 515.

(1i1) “* Americans are greedy; their eyes are bigger than their stomachs. Look at 7-Eleven's
Big Guip,” ...." Clark, “One Tough Customer,” Washington Post (Apr. 27 1997) (emphasis added),

Olsen Decl. §47, Ex. 43 at 487,

@iv) Comparing older and more recent product sizes: “Drink sizes: Can of cola: 12 oz. 7-
Eleven Double Gulp: 64 0z.” Schulte, “Supersize it!: Americans becoming obsessed with making
everything bigger,” Houston Chronicle (Oct. 18, 1997), Olsen Decl. § 47, Ex. 43 at 314; see also id. Ex.

43 at 284, 285, 296.

Based upon the record, it is beyond reasonable dispute that 7-Eleven’s GULP Marks are

extremely famous and, indeed, iconic. Accordingly:

The . . . fame of the prior mark plays a dominant role in cases featuring a
famous or strong mark. Famous or strong marks enjoy a wide latitude of

legal protection. . . . Thus, a mark with extensive public recognition and
renown deserves and receives more legal protection than an obscure or
weak mark. . . . [Tlhe Lanham Act’s tolerance for similarity between

competing marks varies inversely with the fame of the prior mark. Asa
mark’s fame increases, the Act’s tolerance for similarities in competing
marks falls. . . . The driving designs and origins of the Lanham Act
demand the standard consistently applied by this court — namely, more
protection against confusion for famous marks.

Kenner Parker Toys, Inc. v. Rose Art Indus., Inc., 963 F.2d 350, 353, 22 U.S.P.Q.2d 1453, 1457 (Fed.
Cir.), cert. denied, 506 U.S. 862 (1992). When present, the fame of the mark is “a dominant factor in the

likelihood of confusion analysis for a famous mark, independent of the consideration of the relatedness of

" Id. 945, Ex. 41 (screenshots) & ¥ 46, Ex. 42 at 102-110 (movie receipts, etc.).
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the goods.” See Recot, Inc. v. M.C. Becton, 214 F.3d 1322, 1328, 54 U.S.P.Q.2d 1894, 1898 (Fed. Cir.

2000).

b. Similarity of the Marks

In the present case, it is admitted that 7-Eleven owns a family of GULP trademarks. Supra at 4.
“In comparing opposer’s family of marks with applicant’s mark, the question is not whether applicant's
mark is similar to opposer’s individual marks, but whether applicant’s mark would be likely to be viewed
as a member of Opposer’s ‘Gulp’ family of marks.” 7-Eleven, Inc., 83 U.S.P.Q.2d at 1720. “Opposer's
‘Gulp’ family of marks consists of the word ‘Gulp’ and the word ‘Gulp’ preceded by a modifying
adjective (e.g., Big, Super Big, Double, X-Treme, etc.).” /d.; see also supra at 7. Applicant’s mark —
HEALTHY GULP - consists of the word “Gulp” preceded by the modifying adjective “Healthy.” In
sum, Applicant’s HEALTHY GULP mark precisely fits the pattern of 7-Eleven GULP Marks and will be

perceived by consumers as a member of 7-Eleven’s family of marks.

Additionally, Applicant’s HEALTHY GULP mark is similar to one or more of 7-Eleven's
individual GULP Marks. In determining the similarity of marks, the respective marks are to be compared
in their entireties in terms of sight, sound and connotation. See, e. &., In re DuPont DeNemours & Co.,
476 F.2d at 1361, 177 U.S.P.Q. at 567. Similarity as to one element (i.e., sight, sound or connotation)
may be sufficient for the respective marks to be held similar. See In re White Swan, Ltd., 6 U.S.P.Q.2d
1534, 1535 (T.T.A.B. 1988). The respective marks need not be identical to support a finding of
likelihood of confusion. In determining the similarity of marks comprised of multiple elements, greater
weight should be given to the dominant element. See SMS, Inc. v. Byn-Mar, Inc., 228 U.S.P.Q. 219, 220
(T.T.A.B. 1985). Further, in determining the similarity of the respective marks, the test is not whether the
marks can be distinguished when subject to a side-by-side comparison, but rather whether the marks are

sufficiently similar in terms of overall commercial impression that confusion as to the source of the goods
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is likely to result. Spoons Restaurants Inc. v. Morrison Inc., 23 U.S.P.Q.2d 1735, 1741 (T.T.A.B. 1991),
aff'd unpublished, No. 92-1086 (Fed. Cir. June 5, 1992). The focus of the inquiry is on the (perhaps
imperfect) recollection of the average purchaser, who normally retains a general rather than a specific

impression of the marks. See, e.g., In re Schnuck Markets, Inc., 202 U.S.P.Q. 154, 156 (T.T.A.B. 1979).

The clearly dominant term in each of 7-Eleven’s GULP Marks, including the GULP trademark, is
the term “gulp.” Here, Applicant’s HEALTHY GULP mark incorporates the identical dominant element.
The addition of the descriptive or laudatory-suggestive term “healthy” does not distinguish the respective
marks. “It is a general rule that likelihood of confusion is not avoided between otherwise confusingly
similar . . . marks mercly by adding or deleting . . . matter that is descriptive or suggestive of the named
goods . ...” TM.EP. § 1207.01(b)(iii). Accordingly, there can be no genuine issue respecting the fact
that applicant’s HEALTHY GULP mark is at least highly similar, if not essentially identical, to 7-

Eleven’s individual GULP Marks.

c. The Relatedness of the Respective Goods

In determining the relationship of the parties’ respective goods, it is well established that:

In order to find that there is a likelihood of confusion, it is not necessary
that the goods . . . with which the marks are used be identical or even
competitive. It is enough if there is a relationship between them such that
persons encountering them under their respective marks are likely to
assume that they originate at the same source or that there is some
association between their sources.

McDonald's Corp. v.McKinley, 13 U.S.P.Q.2d 1895, 1898 (T.T.A.B. 1989); see also In re Opus One Inc.,
60 U.S.P.Q.2d 1812, 1814-15 (T.T.A.B. 2001); T.M.E.P. § 1207.01(a)(i). The greater the similarity of
the respective marks, the less related need be the respective goods to support a finding of likelihood of

confusion. See Opus One, 60 U.8.P.Q.2d at 1815. Moreover, where, as here, the senior user’s mark is
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“famous,” protection should be accorded “independent of the consideration of the relatedness of the

goods.” See Recol, Inc., 214 F.3d at 1329, 54 U.S.P.Q.2d at 1898.

The relatedness of consumable products and consumable pet products long has been recognized.
See, e.g., Recot, Inc., 214 F.3d at 1329, 54 U.S.P.Q.2d at 1898 (FIDO-LAY dog treats v. FRITO LAY
human snack foods); American Sugar Refining Co. v. Andreassen, 296 F.2d 783, 784,132 US.P.Q. 10,
11 (C.C.P.A. 1961) (DOMINO for pet food v. DOMINO for sugar); Grey v. Campbell Soup Co., 650 F.
Supp 1166, 1175, 231 U.S.P.Q. 562 (C.D. Cal. 1986) (DOGIVA and CATIVA for dog biscuits v.
GODIVA for gourmet chocolates); ¥./.P. Foods, Inc. v. Vulcan Pet, Inc., 210 U.S.P.Q. 662, 665 (N.D.
Okla. 1980) (V.LP. for animal foods v. VIP for frozen and non-frozen human foods), rev'd on other
grounds, 675 F.2d 1106 (10th Cir. 1982) (rev’d as to attorneys’ fee award). The relatedness of such
products is particularly strong when the animals in question are household pets rather than farm livestock.
See V.I.P. Foods, 210 U.S.P.Q. at 665. Accordingly, here, the products are at least related, with 7-Eleven

selling, inter alia, beverages and Applicant also selling beverages, albeit intended for pets.
The soundness of this prior authority is fully corroborated by the record, including;:

{i) 7-Eleven has introduced substantial evidence that companies have registered the same

mark for both consumable products and consumable pet products including:

MARK REG. NO PERTIN};ZITV T GOODS
HIMALANIA 3,397,061 Beverages for animals, bird

seed, dog biscuits, dog treats
in International Class 31;
drinks based on yoghurt, milk
based beverages containing
fruit juice; milk beverages
containing fruits, and milk
drinks containing fruits in
International Class 29; and
aerated fruit juices, colas, de-
alcoholized wines, energy
drinks, flavoured waters,
frozen fruit-based beverages,
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MARK

REG.NO

PERTINENT GOODS

CHIC_4065581.4

fruit beverages, fruit drinks,
fruit flavored soft drinks, fruit
juice bases, fruit juices, fruit
juices, namely, fruit punch,
fruit-flavored drinks, fruit-
flavoured beverages,
lemonade, non-alcoholic
beverages containing fruit
juices, non-alcoholic
beverages, namely, carbonated
beverages, non-alcoholic fruit
juice beverages, non-
carbonated, non-alcoholic
frozen flavored beverages,
pop, smoothies, soft drinks,
and sports drinks in
International Class 32,

TERRAMAZON

3,397,062

Beverages for animals, bird
seed, dog biscuits, dog treats
in International Class 31;
drinks based on yoghurt, milk
based beverages containing
fruit juice; milk beverages
containing fruits, and milk
drinks containing fruits in
International Class 29; and
acrated fruit juices, colas, de-
alcoholized wines, energy
drinks, flavoured waters,
frozen fruit-based beverages,
fruit beverages, fruit drinks,
fruit flavored soft drinks, fruit
juice bases, fruit juices, fruit
juices, namely, fruit punch,
fruit-flavored drinks, fruit-
flavoured beverages,
lemonade, non-alcoholic
beverages containing fruit
juices, non-alcoholic
beverages, namely, carbonated
beverages, non-alcoholic fruit
juice beverages, non-
carbonated, non-alcoholic
frozen flavored beverages,
pop, smoothies, soft drinks,
and sports drinks in
International Class 32.
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LA CENSE BEEF

3,306,160

Dog food in International
Class 31; and beef and related
products, namely, beef steaks,
roasts, burgers, hot dogs,
brisket, ribs, beef for kabobs,
liver, London broil, prime rib,
chateaubriand in International
Class 29.

KINGKRILL

2,840,517

Animal feed and fish food, and
animal and fish feed additives
for nonnutritional purposes,
namely krill, krill meal and
krill oil in International Class
31; seafood products for
human consumption, namely
krill, krill meat, krill protein
concentrate, edible oils,
namely krill oil in
International Class 29; and
nutritional supplements,
namely krill, krill meat, krill
protein concentrate and krill
oil; fish food and animal feed
nutritional supplements,
namely krill, krill meal and
krill oil in International Class
5

YUKIGUNI MAITAKE

2,759,308

Animal foodstuffs and pet
foods containing processed
mushrooms in International
Class 31; and processed
mushroom products, namely,
cooked, preserved or salted
mushrooms; dried mushrooms
and powdery dried
mushrooms; prepared foods
containing mushrooms,
namely, stew; soups
containing mushrooms;
hamburgers steak and sausages
containing mushrooms, and
foods boiled in soy sauce,
namely, seasoned mushrooms
to be used as materials for
seasoned rice; and ready made
dishes containing mushrooms,
namely, tempura, croguette
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PERTINENT GOODS

and fried mushroom chips in
International Class 29.

CHIC_4065581.4

THE CULINARY INSTITUTE

3,345,086

Food stuffs for animals in
International Class 31; meat,
fish, poultry, game, fruit
preserves, cooked fruits and
vegetables, jellies, jams, fruit,
eggs, milk products excluding
ice cream, ice milk and frozen
yogurt in International Class
29; coffee, tea, cocoa, sugar,
rice, tapioca, bread, and
pastries in International Class
30, and beers, mineral and
aerated waters, soft drinks,
fruit juices, syrups and other
preparations for making
beverages in International
Class 32.

BEST OF HEALTH!

3,493,799

Alfalfa for animal
consumption, animal feed, and
straw for animal consumption
in International Class 31;
butter, cheese, cottage cheese,
eggs, milk, preserved
vegetables, yogurt based
beverages, yogurt, and sour
cream in International Class
29; and fruit juices and
vegetable juices in
International Class 32.

PS: PRIVATE SELECTION &
Design

1,966,330

Animal hitter and pet food in
International Class 31;
precooked or ready to eat
foods, namely canned
vegetables, frozen vegetables,
chicken, ham, sliced meats,
luncheon meats, soups, instant
soups, shelled salted roasted
nuts, raisins and prunes, snack
mix consisting primarily of
processed fruits, processed
nuts, and/or raisins; canned,
dried and preserved fruits in
Intemational Class 29;
pancake mix, flour, candy,
processed cereals, iced tea,
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MARK REG.NO | PERTINENT GOODS
‘ cookies, honey, salsa, salad
dressing and rice in
International Class 30; and
beverages, namely soft drinks,
carbonated and non-
carbonated flavored seltzer
waler, orange juice, sports
drinks and beer in
International Class 32.

See Olsen Decl. 19 48-55 & Exs. 44-51. These third party registrations evidence that consumers
understand that consumable products, including beverages, and consumable pet products, including pet
beverages, are types of goods emanating from a single source. Ventura OQut Properties LLC v. Wynn

Resorts Holdings, LLC, 81 U.S.P.Q.2d 1887, 1892-93 (T.T.A.B. 2007)

(i1) Many retailers commonly sell human food and beverage products in proximity to edible

pet products, including pet water. See Olsen Decl. 99 29, 30, 32 & Exs. 25, 26, 28.

(i) 7-Eleven itself sells significant quantities of pet products, including consumable pet
products, in its 7-ELEVEN convenience stores, and has sold over $1 0,000,000 of such goods annually

since at least as early as 2000. Brody Decl. ] 18.

(iv) Applicant offers her HEALTHY GULP beverage in twenty ounce (20 oz.) bottles that
look very similar to bottles commonly used for human beverages. Olsen Decl. 4§ 37, 38 & Exs. 33, 34.
In fact, applicant’s bottler used the same type of bottle for Applicant’s HEALTHY GULP product as is

used for human beverages sold by another party under the SQWINCHER mark. See Olsen Decl. § 16,

Ex. 15 (correspondence with bottler produced by Applicant during discovery); id. 9 20, Ex. 19 (third
party’s SQWINCHER ads).

The parties’ respective products also are more likely to be perceived as related because 7-

Eleven has established it uses its GULP Marks on a wide array of goods ranging from fountain
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beverages to clothing, sporting goods, beverage containers, and other food products such as

confections and salads — and bottled water offered under the mark WATER GULP. Brody Decl.

99 5-12 & Exs. 1-7.

In sum, consumers could reasonably believe that Applicant’s HEALTHY GULP pet beverages
and 7-Eleven’s GULP Marks products, in particular beverages, originate from the same source or have

some connection. This factor also weighs heavily in favor of a finding of likelihood of confusion.

d. Consumer Care

The parties’ respective products are inexpensive. Compare supra at S, with supra at 6. It is well
established that consumers generally exercise less care in purchasing such inexpensive goods, thereby
increasing likelihood of confusion. See, e.g., In re Martin’s Famous Pastry Shoppe, Inc., 748 F.2d 1565,

1567, 223 U.S.P.Q. 1289, 1290 (Fed. Cir. 1984).

e. Marketing Channels and Methods

Applicant’s application is without limitation as to trade chamnels and, consequently, her goods are
presumed to pass through all normal trade channels for such goods. See T.M.E.P. § 1207.01(a)(iii). 7-
Eleven has established that pet consumables, such as Applicant’s product, are sold through, inter alia,

convenience stores such as 7-Eleven. See supra at S, 23, Consequently, overlapping trade channels must

be presumed here.

Additionally, 7-Eleven has established that the parties employ overlapping marketing methods.

Both 7-Eleven, see supra at 3, and Applicant, see supra at 5-6, advertise and promote their respective

products via the Internet.
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IV.  CONCLUSION

In light of the foregoing facts, 7-Eleven contends that there are no genuine issues respecting; (i)

its ownership of its GULP Marks, including a family of GULP trademarks; (ii) the priority of 7-Eleven’s

GULP Marks vis-g-vis Applicant’s HEALTHY GULP mark; and (iii) that Applicant’s HEALTHY GULP

mark is likely to be understood by consumers as a member of 7-Eleven’s GULP family of trademarks, or

is otherwise likely to be confused with one or more of 7-Eleven’s GULP Marks. Accordingly 7-Eleven

respectfully requests that summary judgment be entered against Applicant, and that the subject

application be denied.

Dated: June 23, 2009

CHIC_4065581.4

Respectfully submitted,

FOLEY & LARDNER LLP

mx%

Charles R’ Mandly, &~

David A. Copland

Jason A. Berta

321 North Clark Street, Suite 2800
Chicago, Illinois 60654

Telephone No. (312) 832-4500
Facsimile No. (312) 8324700

Attorneys for Opposer
7-Eleven, Inc.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

7-ELEVEN, INC.,

Opposer,
v,

SUSAN B. BUCENELL,

Applicant,

Opposition No. 91177807

Serial No. 78/916,143

N e’ e o e Sl N N NS

OPPOSER’S NOTICE OF FILING OF

CONFIDENTIAL DECLARATION OF EVAN BRODY

PLEASE TAKE NOTICE that opposer, 7-Eleven, Inc,, filed by post in support of its

Motion for Summary Judgment, the Confidential Declaration of Evan Brody, and accompanying

exhibit, with the Trademark Trial and Appeal Board under seal on today’s date, June 23, 2009.

Dated: June 23, 2009

CHIC_4270458.1

Respectfully submitted,

FOLEY & LARDNER LLP

CDd B

Charles R. Mandly, I~

David A. Copland

Jason A. Berta

321 North Clark Street, Suite 2800
Chicago, Illinois 60654

Telephone No. (312) 832-4500
Facsimile No. (312) 832-4700

Attorneys for Opposer
7-Eleven, Inc.




CERTIFICATE OF SERVICE

I, Jason A. Berta, counsel for Opposer, hereby certify that a copy of Notice of Filing of

mail, postage prepaid, upon Applicant at:
Susan B. Bucenell

30623 Bittsbury Ct.
Wesley Chapel, FL 33543-3921

C Dok B

" Jason Aﬁcr/ta

|
Confidential Declaration of Evan Brody, was served on this 23rd day of June, 2009 via first class

CHIC_4270488.1



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

7-ELEVEN, INC.,

Opposer,

V. Opposition No. 91177807

SUSAN B. BUCENELL, Serial No. 78/916,143

Applicant.

OPPOSER’S SUMMARY JUDGMENT MOTION
2T D OVIIVIARY JUDGMENT MOTION
In accordance with Rule 2.127(A) of the Trademark Rules of Practice and Rule 56 of the

Federal Rules of Civil Procedure, opposer, 7-Eleven, Inc. (“7-Eleven”), moves for summary

judgment on its Sections 2(d) opposition claim against application Serial Number 78/916,143
filed by applicant, Susan B. Bucenell (“Applicant”). As good cause for the requested relief, 7-
Eleven believes that there are no genuine issues of material fact which preclude judgment as a

matter of law on 7-Eleven’s Section 2(d) opposition claim.
A Memorandum of Law and Fact, Declaration of Jean M. Olsen, Declaration of Evan

Brody, and Confidential Declaration of Evan Brody (filed under seal) are filed concurrently

herewith in support of this motion.

CHIC_4085580.1



For the reasons set forth in the accompanying Memorandum, 7-Eleven respectfully

requests that judgment be entered as a matter of law against Applicant, and that the subject

application be denied.

FOLEY & LARDNER LLP

Date: June 23, 2009 @M‘A%

Charles R. Mandly, e

David A. Copland

Jason A. Berta

321 North Clark Street, 28 Floor
Chicago, Illinois 60654

Telephone: 312-832-4500
Facsimile: 312-832-4700

Attorneys for Opposer,
7-Eleven, Inc.

CHIC_4065580.1



CERTIFICATE OF SERVICE

I, Jason A. Berta, counsel for Opposer, hereby certify that a copy of OPPOSER’S
SUMMARY JUDGMENT MOTION and supporting Memorandum of Law and F acts, together
with Declaration of Jean M. Olsen and exhibits, Declaration of Evan Brody and exhibits,
Confidential Declaration of Evan Brody with exhibit, and the Notice of Filing of Confidential
Declaration of Evan Brody, was served on this 23rd day of June, 2009 via first class mail,
postage prepaid, upon Applicant at:

Susan B. Bucenell

30623 Bittsbury Ct.
Wesley Chapel, FL 33543-3921

C ok Bt

Jason A. Bbrfa

CHIC_4065580.1



IN THE UNITED STATES PATENT AND TRADEMAK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

7-ELEVEN, INC,, )
)
Opposer, )

) Opposition No. 91177807
V. )

) Serial No. 78/916,143

SUSAN B. BUCENELL, )
)
Applicant. )
)

DECLARATION OF SUSAN B. BUCENELL

I, Susan B. Bucenell, declare as follows:

1. I am the Applicant in the above entitled proceeding, and make this declaration
based upon facts of which I have personal knowledge; I am competent to testify as to all matters
stated herein.

2. I am the inventor of vitamin, mineral and supplement enriched flavored and plain
purified bottled water for cats and dogs and currently have a Patent Pending before the U.S.
Patent Office, Application No. 60/879,339, filed on 01/09/2007. Attached hereto as Exhibit A is
a copy of the US Patent Filing Receipt.

3. On June 24, 2006, I filed a Trademark Application for the HEALTHY GULP
mark, under Section 1(b) based upon my bona fide intent to use said mark in commerce.
Attached hereto as Exhibit B is a copy of my US Trademark Application.

4. Based upon a search by the Examining Attorney at the U.S. Patent and Trademark
Office, a first office action indicated that no similar marks were found on the Principal Register

that would bar registration of the HEALTHY GULP mark. Attached hereto as Exhibit C is a




cat for tuna flavored water, and a whimsical picture of a cat and dog for unflavored water.
Attached hereto as Exhibit G are copies of the labels and various HEALTHY GULP print
collateral used in connection with my pet bottled water.

11.  The label on my pet water to which the HEALTHY GULP mark is applied
includes my slogan, “Because We Deserve Bottled Water Too.” See Exhibit G.

12.  The pet water to which the HEALTHY GULP mark is applied is currently sold on
my website in packages of eight 20 ounce bottles for $10.49 plus shipping and handling of $8.95
for a total cost of a package of eight bottles with shipping and handling of $19.44 Single bottles
cannot be purchased online At one time, I offered the pet water for sale on Ebay, however, |
have not done so for nearly one year.

13.  Thave visited countless pet stores and stores that sell pet products and have not
seen any 7-Eleven products offered for sale at these pet stores. Indeed, I have not seen any of 7-
Eleven's GULP products for sale in any store other than 7-Eleven.

14.  During my visits to countless pet stores and stores that sell pet products, I have
never seen a fountain drink dispenser.

15.  On 7-Eleven's web site, it maintains that "The Gulp drink is 7-Eleve (sic) stores’
proprietary fountain beverage.” Attached hereto as Exhibit H is a printout from 7-Eleven's web
site.

16.  1have recently visited several 7-Eleven stores personally and conducted a careful
and thorough examination of the merchandise available for purchase at each of the stores visited.

17.  During my recent visits to several 7-Eleven stores, I observed that a beverage sold
under the mark BIG GULP is a 32 ounce fountain soda of other manufacturers, such as Coke or

Pepsi, which a customer manually places into a 7-Eleven cup or vessel while inside a 7-Eleven



copy of the first office action.

5. The HEALTHY GULP mark was published in the Official Gazette on February
13,2007. Attached hereto as Exhibit D is a copy of the Notice of Publication.

6. The HEALTHY GULP mark was first used in commerce as early as August 2007
on my vitamin, mineral and supplements enriched water for cats and dogs and since that date [
have not received a single report of actual confusion as to the origin of the product.

7. The HEALTHY GULP mark was formulated by me with the intention of
describing a beverage specifically for pets. The "HEALTHY" word in the mark was meant to
portray a commercial impression of a beverage containing vitamins, minerals and supplements
which offers health benefits. The "GULP" word in the mark was meant to provide a description
of how pets, and in particular, dogs and cats, drink water. I put the two words together to create
the HEALTHY GULP mark. Attached hereto as Exhibits E and F are excerpts from the
American Heritage Dictionary, Second College Edition, 1982 for the words "healthy" and
"gulp"; meaning “Conducive to good health™ and “to swallow greedily or rapidly in large
amounts”, respectively.

8. At no time prior to or during the development of the HEALTHY GULP mark did
I consider the Opposer's GULP marks relevant to the HEALTHY GULP mark, nor did I make
any mental connection between the Opposer's GULP marks and my own.

9. The addition of the word “HEALTHY™ in front of the word “GULP” suggests a
dramatically different product than any “BIG GULP” products sold by 7-Eleven, namely large
soda beverage vessels.

10.  The label on my pet water to which the HEALTHY GULP mark is applied

includes a whimsical picture of a dog for peanut butter flavored water, a whimsical picture of a



store.

18.  During my recent visits to several 7-Eleven stores, I observed that a beverage sold
under the mark BIG GULP costs $1.19.

19.  During my recent visits to several 7-Eleven stores, I did not observe any bottled
water manufactured for pets for sale.

20.  During my recent visits to several 7-Eleven stores, I did not observe any bottled
water for humans under any “gulp” marks for sale.

21.  During my recent visits to several 7-Eleven stores, I did not observe any bottled
beverages, including soda, under any “gulp” marks for sale.

22.  During my recent visits to several 7-Eleven stores, I did not observe any pet
products containing the 7-Eleven logo or any "gulp" marks for sale.

23.  On December 12, 2001, 7-Eleven abandoned its application for a WATER GULP
trademark. Attached hereto as Exhibit [ is a copy of the abandonment document.

24. In late November 2008, 7-Eleven launched a different mark for a new line of
private label products, included bottled water, called “7-Select.” Attached hereto as Exhibit J is
a copy of 7-Eleven’s Trademark Application for 7-Select.

25.  During my recent visits to several 7-Eleven stores, I made the following
purchases and observations with regard to 7-Eleven’s bottled water sold under the name “7-
Select™:

e On July 24, 2009, at 7-Eleven store # 26405, located at 3800 Brigantine Blvd.,
Brigantine, NJ, 08203, I purchased a 24 fl. oz. bottle of "7-Select" Spring Water.
Attached hereto as Exhibit K is a receipt detailing the purchase.

e On August 20, 2009, at 7-Eleven store # 33019, located at 5102 Point of Tampa



Way, Tampa, FL, 33647, I purchased a 16.9 fl. oz. of "7-Select" Spring Water.
Attached hereto as Exhibit L is a receipt detailing the purchase.

e On August 20, 2009, at 7-Eleven store # 32782, located at 27219 State Road 54,
Wesley Chapel, FL, 33543, I purchased a .5 and a 1.5 liter of “7-Select” Spring
Water, a package “7-Select” GummiWorms, a package of “7-Select” Kettle
Potato chips, and a “Fresh to Go” Chicken Caesar Salad Attached hereto as
Exhibit M is a receipt detailing the purchase.

o “7-Select” bottled water is sold in the following sized for the following prices:

o 16.9 ounces for .99 cents
o 24 ounces for $1.29 (sport cap bottle)
o 33.8 ounces for $1.19

o 1.5 liter for $1.69

Attached hereto as Exhibit N are photos of 7-Eleven’s 7-Select bottled water.

26. During my recent visits to several 7-Eleven stores, I did not observe fruit or
garden salads under any “gulp” marks for sale.

27.  7-Eleven has either cancelled or abandoned its trademark applications for FRUIT
GULP (Abandonment, May 15, 2005); GUMMI GULP (Cancellation, May 16, 2009); and
SNACK GULP (Abandonment, January 22, 2002). Copies of the cancellation/abandonment
documents for these trademarks are attached hereto as Exhibit O.

28.  During my recent visits to several 7-Eleven stores, I observed pre-packaged fruit
and salad for sale under 7-Eleven’s logo and the brand name “Fresh to Go”. However, I was
unable to find a trademark application submitted by 7-Eleven for “Fresh to Go” There are

eighteen live trademarks that use “Fresh to Go” registered with the USPTO. Attached hereto as



Exhibit P is a printout from the USPTO detailing these applications.

29.  Thave investigated and determined that there are numerous registered trademarks
which include the word "gulp". These include: GULPY; SIP BY SIP RATHER THAN GULP
BY GULP; GULP (under three different applications by three different companies); Maxi-Gulp;
GULP!ALIVE; GULP!; GULP! Guaranteed Lowest Pricing! Attached hereto as Exhibit Qisa
printout of records printed from the USPTO web site.

30.  Ihave investigated and determined that there is considerable third party usage of
unregistered marks that include the word "gulp". Attached hereto as Exhibit R are printouts from
the web sites of various entities responsible for third party use, including but not limited to:

Gulp Divers; Gulp-It Vending; Gulp!; Big Gulp Films; Big Gulp Games; Gulp!Fiction; Google
Gulp; and Gulp: Explore Your Thirst.

31.  7-Eleven does not sell or otherwise make available to the general public its
promotional materials including throwing discs, shirts, and caps; this promotional material is
only available to 7-Eleven employees as an incentive. Attached hereto as Exhibit S is a copy of
the transcript of the deposition testimony of John Reckevic, Director of Proprietary Beverages of
7-Eleven, Inc., dated March 29, 2002 in the case of 7-Eleven, Inc. v. Lawrence 1. Wechsler,
(Opposition No. 91117739).

32.  Ihave compared the bottles currently used for SQWINCHER flavored energy
drink with the bottles used for my pet water and they are not the same shape (contrary to 7-

Eleven’s assertion in is brief).




I declare under penalty of perjury that the foregoing is true and correct.

Executed on August 27th, 2009.

A A

%dan B. Bucenell




CERTIFICATE OF SERVICE

I, Susan B. Bucenell, hereby certify that APPLICANT’S OPPOSITION TO
OPPOSER’S MOTION FOR SUMMARY JUDGMENT with Exhibits 1 and 2;
supporting Memorandum of Law; and Declaration of Susan B. Bucenell with Exhibits
was served on the following counsel of record this 28th day of August, 2009, by mailing
a true and accurate copy of same via regular U.S. Mail postage prepaid:

Charles R. Mandly, Jr.

David A. Copland

Jason A. Berta

Foley & Lardner LLP

321 North Clark Street, Suite 2800
Chicago, Illinois 60654

Q(sa/n B. Bucenell
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UNITED STATES PATENT AND TRADEMARK OFFICE

UNITED STATES DEPARTMENT OF COMMERCE
United States Patent and Trademark Office
Address: COMMISSIONER FOR PATENTS

PO. Box 1450

Alexandnia, Virginia 22313-1450
WWW uspto gov

APPL NO. F"-'(E)GD%E"” ART UNIT | FIL FEE RECD ATTY.DOCKET NO DRAWINGS | TOT cLms | iIND cLms
60/879,339 01/09/2007 100

CONFIRMATION NO. 9607
Healthy Gulp FILING RECEIPT

1936 Bruc B. Downs Blvd # 308 W
Wesley Chapel, FL 33543 DC000000022177422*
Date Mailed: 01/26/2007

Receipt is acknowledged cf this provisiona! Patent Application. It will not be examined for patentability and will
become abandoned not later than twelve months after its filing date. Be sure to provide the U.S. APPLICATION
NUMBER, FILING DATE, NAME OF APPLICANT, and TITLE OF INVENTION when inquiring about this
application. Fees transmitted by check or draft are subject to collection. Please verify the accuracy of the data
presented on this receipt. If an error is noted on this Filing Receipt, please mail to the Commissioner for
Patents P.O. Box 1450 Alexandria Va 22313-1450. Please provide a copy of this Filing Receipt with the
changes noted thereon. If you received a "Notice to File Missing Parts" for this application, please submit
any corrections to this Filing Receipt with your reply to the Notice. When the USPTO processes the reply
to the Notice, the USPTO will generate another Filing Receipt incorporating the requested corrections (if
appropriate).

Applicant(s)
Susan B. Bucenell, Wesley Chapel, FL;

Power of Attorney: None

If Required, Foreign Filing License Granted: 01/25/2007

The country cede and number of your priarity annlication, to be used for filing abroad under the Paris

Convention, is US60/879,339

Projected Publication Date: None, application is not eligible for pre-grant publication
Non-Publication Request: Not applicable

Early-Publication Request: Not applicable

** SMALL ENTITY **

Title

Healthy Gulp™- a vitamin and mineral flavor enhanced bottled water for dogs and cats with
unique ingredients in formula to freshen pet's breath



Page 2 of 3

PROTECTING YOUR INVENTION OUTSIDE THE UNITED STATES

Since the rights granted by a U.S. patent extend only throughout the territory of the United States and have no
effect in a foreign country, an inventor who wishes patent protection in another country must apply for a patent in
a specific country or in regional patent offices. Applicants may wish to consider the filing of an international
application under the Patent Cooperation Treaty (PCT). An international (PCT) application generally has the same
effect as a regular national patent application in each PCT-member country. The PCT process simplifies the
filing of patent applications on the same invention in member countries, but does not result in a grant of "an
international patent’ and does not eliminate the need of applicants to file additional documents and fees in
countries where patent protection is desired.

Almost every country has its own patent law, and a person desiring a patent in a particular country must make an
application for patent in that country in accordance with its particular laws. Since the laws of many countries differ
in various respects from the patent law of the United States, applicants are advised to seek guidance from
specific foreign countries to ensure that patent rights are not lost prematurely.

Applicants also are advised that in the case of inventions made in the United States, the Director of the USPTO
must issue a license before applicants can apply for a patent in a foreign country. The filing of a U.S. patent
application serves as a request for a foreign filing license. The application's filing receipt contains further
information and guidance as to the status of applicant's license for foreign filing.

Applicants may wish to consult the USPTO booklet, "General Information Concerning Patents" (specifically, the
section entitled "Treaties and Foreign Patents") for more information on timeframes and deadlines for filing foreign
patent applications. The guide is available either by contacting the USPTO Contact Center at 800-786-9199, or it
can be viewed on the USPTO website at http://www.uspto.gov/web/offices/pac/doc/generall/index.html.

For information on preventing theft of your intellectual property (patents, trademarks and copyrights), you may
wish to consult the U.S. Government website, http://www.stopfakes.gov. Part of a Department of Commerce
initiative, this website includes self-help "toolkits" giving innovators guidance on how to protect intellectual
property in specific countries such as China, Korea and Mexico. For questions regarding patent enforcement
issues, applicants may call the U.S. Government hotline at 1-866-999-HALT (1-866-999-4158).

LICENSE FOR FOREIGN FILING UNDER
Title 35, United States Code, Section 184
Title 37, Code of Federal Regulations, 5.11 & 5.15

GRANTED

The applicant has been granted a license under 35 U.S.C. 184, if the phrase "IF REQUIRED, FOREIGN FILING
LICENSE GRANTED" followed by a date appears on this form. Such licenses are issued in all applications where
the conditions for issuance of a license have been met, regardless of whether or not a license may be required as
set forth in 37 CFR 5.15. The scope and limitations of this license are set forth in 37 CFR 5.15(a) unless an earlier
license has been issued under 37 CFR 5.15(b). The license is subject to revocation upon written notification. The
date indicated is the effective date of the license, unless an earlier license of similar scope has been granted
under 37 CFR 5.13 or 5.14.

This license is to be retained by the licensee and may be used at any time on or after the effective date thereof
unless it is revoked. This license is automatically transferred to any related applications(s) filed under 37 CFR
1.63(d). This license is not retroactive.

The grant of a license does not in any way lessen the responsibility of a licensee for the security of the subject
matter as imposed by any Government contract or the provisions of existing laws relating to espionage and the
national security or the export of technical data. Licensees should apprise themselves of current regulations
especially with respect to certain countries, of other agencies, particularly the Office of Defense Trade Controls,
Department of State (with respect to Arms, Munitions and Implements of War (22 CFR 121-128)); the Bureau of
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Industry and Security, Department of Commerce (15 CFR parts 730-774); the Office of Foreign Assets Control,
Department of Treasury (31 CFR Parts 500+) and the Department of Energy.

NOT GRANTED

No license under 35 U.S.C. 184 has been granted at this time, if the’ phrase "IF REQUIRED, FOREIGN FILING
LICENSE GRANTED" DOES NOT appear on this form. Applicant may still petition for a license under 37 CFR
5.12, if a license is desired before the expiration of 6 months from the filing date of the application. If 6 months
has lapsed from the filing date of this application and the licensee has not received any indication of a secrecy
order under 35 U.S.C. 181, the licensee may foreign file the application pursuant to 37 CFR 5.15(b).
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Document Description: Application
Mail / Create Date: 24-Jun-2006

You are currently on page 1 of 2

Trademark/Service Mark Application, Principal Register

Serial Number: 78916143
Filing Date: 06/24/2006

The table below presents the data as entered.

MARK SECTION

MARK : Healthy Gulp
STANDARD CHARACTERS YES
USPTO-GENERATED IMAGE YES
LITERAL ELEMENT Healthy Gulp

The mark consists of standard characters,
MARK STATEMENT without claim to any particular font, style,
size, or color.

OWNER SECTION

NAME . Bucenell, Susan B
STREET 30623 Bittsbury Court
CITY Wesley Chapel

STATE Florida

Z1IP/POSTAL CODE 33543

COUNTRY United States

PHONE 813-333-4284

EMAIL sbucenell@tampabay.rr.com
AUTHORIZED EMAIL COMMUNICATION Yes

LEGAL ENTITY SECTION

http://tmportal.uspto.gov/external/PA_1_0_LT/OpenServletWindow?serialNumber=78916... 8/25/2009




Trademark/Service Mark Application, Principal Register Page 2 of 5

TYPE INDIVIDUAL

COUNTRY OF CITIZENSHIP United States

GOODS AND/OR SERVICES SECTION

INTERNATIONAL CLASS 031
Pet Beverages, namely vitamin, mineral,

DESCRIPTION and supplement enriched flavored and plain
purified bottled water for cats and dogs.

FILING BASIS Section 1(b)

SIGNATURE SECTION

SIGNATURE /sbb/

SIGNATORY NAME Susan B. Bucenell

SIGNATORY DATE 06/24/2006

SIGNATORY POSITION President

PAYMENT SECTION

NUMBER OF CLASSES 1

NUMBER OF CLASSES PAID 1

SUBTOTAL AMOUNT 325

TOTAL AMOUNT 325.00

PAYMENT METHOD cC

CORRESPONDENCE SECTION

NAME Bucenell, Susan B

STREET 30623 Bittsbury Court

CITY Wesley Chapel

STATE Florida

ZIP/POSTAL CODE 33543

COUNTRY United States

EMAIL sbucenell@tampabay.rr.com
AUTHORIZED EMAIL COMMUNICATION Yes

FILING INFORMATION
SUBMIT DATE Sat Jun 24 09:27:22 EDT 2006
USPTO/BAS-70124129166-200

http://tmportal.uspto.gov/external/PA_1_0_LT/OpenServletWindow?serialNumber=78916... 8/25/2009



Trademark/Service Mark Application, Principal Register Page 3 of 5

60624092722136763-7891614
3-2006a88f28520546d76¢7¢3
63225cc3a5e6-CC-869-20060
624092317543029

TEAS STAMP

http://tmportal.uspto.gov/external/PA_1_0_LT/OpenServletWindow?serialNumber=78916... 8/25/2009




Trademark/Service Mark Application, Principal Register Page 4 of 5

Trademark/Service Mark Application, Principal Register

Serial Number: 78916143
Filing Date: 06/24/2006

To the Commissioner for Trademarks:

MARK: (Standard Characters, see mark)

The mark consists of standard characters, without claim to any particular font, style, size, or color.
The literal element of the mark consists of Healthy Gulp.

The applicant, Susan B Bucenell, a citizen of United States, residing at 30623 Bittsbury Court, Wesley
Chapel, Florida, United States, 33543, requests registration of the trademark/service mark identified
above in the United States Patent and Trademark Office on the Principal Register established by the
Act of July 5, 1946 (15 U.S.C. Section 1051 et seq.), as amended.

Intent to Use: The applicant has a bona fide intention to use or use through the applicant's related
company or licensee the mark in commerce on or in connection with the identified goods and/or
services. (15 U.S.C. Section 1051(b)).

International Class 031: Pet Beverages, namely vitamin, mineral, and supplement enriched
flavored and plain purified bottled water for cats and dogs.

The USPTO is authorized to communicate with the applicant or its representative at the following
email address: sbucenell@tampabay.rr.com.

A fee payment in the amount of $325.00 will be submitted with the application, representing payment
for 1 class(es).

Declaration

The undersigned, being hereby warned that willful false statements and the like so made are
punishable by fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such willful false
statements, and the like, may jeopardize the validity of the application or any resulting registration,
declares that he/she is properly authorized to execute this application on behalf of the applicant; he/she
believes the applicant to be the owner of the trademark/service mark sought to be registered, or, if the
application is being filed under 15 U.S.C. Section 1051(b), he/she believes applicant to be entitled to
use such mark in commerce; to the best of his/her knowledge and belief no other person, firm,
corporation, or association has the right to use the mark in commerce, either in the identical form
thereof or in such near resemblance thereto as to be likely, when used on or in connection with the
goods/services of such other person, to cause confusion, or to cause mistake, or to deceive; and that all
statements made of his/her own knowledge are true; and that all statements made on information and
belief are believed to be true.

http://tmportal.uspto.gov/external/PA_1 0 LT/OpenServletWindow?serialNumber=78916... 8/25/2009



Trademark/Service Mark Application, Principal Register Page 5 of 5

Signature: /sbb/ Date: 06/24/2006
Signatory's Name: Susan B. Bucenell
Signatory's Position: President

Mailing Address:
Bucenell, Susan B
30623 Bittsbury Court
Wesley Chapel, Florida 33543

RAM Sale Number: 869
RAM Accounting Date: 06/26/2006

Serial Number: 78916143

Internet Transmission Date: Sat Jun 24 09:27:22 EDT 2006
TEAS Stamp: USPTO/BAS-70124129166-200606240927221367
63-78916143-2006a8828520546d76¢7e¢363225
cc3a5e6-CC-869-20060624092317543029

TDR Home

This document may be displayed as a PDF file containing images without text. You may view online or
save the entire document by clicking on the file download icon in the upper right corner of this page.
[required PDF viewer]

FAQ: Are you seeing only the first page of this PDF document?

If you need help:

e General trademark information: Please e-mail TrademarkAssistunceCenter@uspto.gov, or
telephone either 571-272-9250 or 1-800-786-9199.

o Technical help: For instructions on how to use TDR, or help in resolving technical glitches,
please e-mail TDR@uspto.gov. If outside of the normal business hours of the USPTO, please e-
mail Electronic Business Support, or call 1-800-786-9199.

e Questions about USPTO programs: Please e-mail USPTO Contact Center (UCC).

NOTE: Within any e-mail, please include your telephone number so we can talk to you directly, if
necessary. Also, include the relevant serial number or registration number, if existing.

http://tmportal.uspto.gov/external/PA_1_0_LT/OpenServletWindow?serialNumber=78916... 8/25/2009
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Document Description: Application
Mail / Create Date: 24-Jun-2006

[ Previous Page | You are currently on page 2 of 2

Healthy Gulp

TDR Home

This document may be displayed as a PDF file containing images without text. You may view online or
save the entire document by clicking on the file download icon in the upper right corner of this page.
[required PDF viewer]

FAQ: Are you seeing only the first page of this PDF document?

If you need help:

o General trademark information: Please e-mail TrademarkAssistance Center@uspto.gov, or
telephone either 571-272-9250 or 1-800-786-9199.

o Technical help: For instructions on how to use TDR, or help in resolving technical glitches,
please e-mail TDR@uspto.gov. If outside of the normal business hours of the USPTO, please e-
mail Electronic Business Support, or call 1-800-786-9199.

o Questions about USPTO programs: Please e-mail USPTO Contact Center (UCC).

NOTE: Within any e-mail, please include your telephone number so we can talk to you directly, if
necessary. Also, include the relevant serial number or registration number, if existing.

http://tmportal.uspto.gov/external/PA 1 0 LT/OpenServletWindow 8/25/2009
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Page 1 of 2

Main ldentity

From: "ECom104" <Ecom1043@USPTO.GOV>

To: <sbucenell@tampabay.rr.com>

Sent: Thursday, November 30, 2006 11:49 AM

Subject: TRADEMARK APPLICATION NO. 78916143 - HEALTHY GULP - N/A

UNITED STATES PATENT AND TRADEMARK OFFICE

SERIAL NO: 78/916143

APPLICANT: Bucenell, Susan B

CORRESPONDENT ADDRESS:
BUCENELL, SUSAN B
30623 BITTSBURY CT
WESLEY CHAPEL, FL 33543-3925

MARK: HEALTHY GULP

CORRESPONDENT’S REFERENCE/DOCKET NO: N/A

CORRESPONDENT EMAIL ADDRESS:
sbucenell@tampabay.rr.com

Serial Number 78/916143

EXAMINER’S AMENDMENT

*78916143*

RETURN ADDRESS:
Commissioner for Trademarks
P.O. Box 1451

Alexandria, VA 22313-1451

If no fees are enclosed, the address should include
the words "Box Responses - No Fee."

Picasc provide in all correspondence:

1. Filing date, serial number, mark and
applicant's name.

2. Date of this Office Action.

3. Examining Attorney's name and
Law Office number.

4. Your telephone number and email
address.

OFFICE RECORDS SEARCH: The Office records have been searched and no similar registered or pending mark
has been found that would bar registration under Trademark Act Section 2(d), 15 U.S.C. §1052(d). TMEP §704.02.

ADVISORY - AMENDMENTS TO GOODS/SERVICES: If the identification of goods and/or services has been
amended below, any future amendments must be in accordance with 37 C.F.R. §2.71(a) and TMEP §1402.07(e).

AMENDMENT(S) AUTHORIZED: The application is amended as noted below. If applicant disagrees with or
objects to any of the amendments below, please notify the undersigned trademark examining attorney immediately.
Otherwise, no response is necessary. TMEP §707.

The application is amended to classify the goods in International Class 5. 37 C.F.R. §2.85; TMEP §1401.03(b).

12/13/2006




Page Zot2

/Barney L. Charlon/
Trademark Examining Attorney
Law Office 104

(571) 272-9141

(571) 273-9104 (fax)

12/13/2006
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UNITED STATES PATENT AND TRADEMARK OFFICE

Jan 24, 2007
NOTICE OF PUBLICATION UNDER 12(a)

1. Serial No.: 2. Mark:
78/916,143 HEALTHY GULP
Standard Character Mark

3. International Class(es):

5
4. Publication Date: 5. Applicant:
Feb 13, 2007 Bucenell, Susan B

The mark of the application identified appears to be entitled to registration. The
mark will, in accordance with Section 12(a) of the Trademark Act of 1946, as
amended, be published in the Official Gazette on the date indicated above for the
purpose of opposition by any person who believes he will be damaged by the
registration of the mark. If no opposition is filed within the time specified by
Section 13(a) of the Statute or by rules 2.101 or 2.102 of the Trademark Rules,
the Commissioner of Patents and Trademarks may issue a notice of allowance
pursuant to section 13(b) of the Statute.

Copies of the trademark portion of the Official Gazette containing the publication
of the mark may be obtained from:

The Superintendent of Documents
U.S. Government Printing Office
PO Box 371854

Pittsburgh, PA 15250-7954
Phone: 202-512-1800

By direction of the Commissioner.

PCF10B (REV 3/2005)

Commissioner for Trademarks

P.O. Box 1451

Alexandria, VA 22313-1451

WWW.USpLo.gov
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eads: a two-headed eagle.
! ject.

it removes a head from an object, esp. a machine
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kKle. 3. A pipe that serves as a central connection

or more smaller pipes. 4. A floor or roof beam

ecn two long beams that su;;ﬁorts the ends of
ci laid across rather than paraliel

Informal. A headlong dive or fall.
td'first’) also head-fore-most (h&d’for'mast’,
-) adv. 1. With the head leading; headlong: went

&L down the stairs. 2. Impetuously; brashly.

. A control gate upstream of a lock or canal,
gite that controls the flow of water in a ditch,
¢, or channel,

Ed'glr') n. 1. A covering, such as a hat or hel-

head. 2. The part of a harness that fits about a

The rigging for hauling or lifting located at

mine X
ing (b&d'hin’ting) #. 1. The custom of cutting
preserving the heads of enemies as trophies.

process of attempting to remove influence and

enemies, esp. political enemies. 3. Slang. The
Tecruit personnel, esp. executive personnel, as for
01, —head’-hunt'er n.
bedIng) n. 1. The title, subtitle, or topic that
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swhich a ship or aircraft is moving. 3. A gallery
& mine.
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bmontory. 2. The unplowed land at the end of a

&) adj.- 1. a. Without a head. b. Decapi-
king a leader or director. 3. Brainless; foolish.
Ness 1.
d'it') n. A lamp mounted on the front of a

¥dln’) n. 1. The title or caption of a newspaper
ly set in large type. 2. A line at the head of a
giving information such as the title, author,
timber. —r.v, -lined, -linIng, -lines. 1. To supply
assage) with a headline. 2. a. To present as a
e Palace Theater headlines
cadliner of: He headlines the bill,
(h&dM'nar) n. A performer who receives promi-
: star,

K(liéd15k’) n. A wrestling hold in which the head
er s locked under the arm of the other.

(h4d10ng, -16ng’) adv. 1. With the head leading;

petuously; rashly. —ad. (h&d'1dng/, -16ng").

h the head leading; headfirst: q headlong dive.

 rash. 3. Archaic. Steep; sheer. (ME hedling <

I also head master (h&d’més’tor) n. A man
ipal of a school, usually a private school.

ress also head mistress (héd’mis’tris) n. A
is principal of a school, usually a private girls’

\,(Iiéd’mbst', *mast) adj. Leading; foremost.
'O, 6n) adj. 1. Facing forward; frontal.
nt end foremost: a kead-on collision. ~—head’-

(b&d'on’) n. A receiver, as for a radio, held to
eadband.
(héd'pes) n. 1. A protective covering for the
a:]t of headphones; headset. 3. A headstall. 4. An
Fdesign, esp. at the top of a page.
1A:-Kingpin (sense 1),
bor: (hed'kwor'tar) 1. & intrv. -tered, -tering,
al: To provide with or establish headquarters.
<The verb headquarter is used informally in both
hd intransitive senses:: The European correspon-
Gdquarter in Paris. The.magazine has headquar-
building that houses many foreign journalists,
sxamples are unacceptable in formal writing to a
of the Usage Panel.

(h&d'kwdr'tarz) pl.n. (used with a sing. or pl,
offices.of a commander, as of a military unit,
fficial orders are issued. 2. A center of opera-

istration: The company has its headquarters in

e noun headquarters is used with either a
lural verb, The plural is more common: The
e in Boston. But the singular is sometimes
reference is.to authority rather than to phys-
¥ Battalion headgquarters has approved the retreat.
'ras’) n. A watercourse that feeds water into
iwheel, or turbine.
bd'rést’) n. 1. A support for the head, as at the

headcounter heap

back of a chair. 2. A cushion attached to the top of the back
of an automobile seat, esp. to prevent whiplasg injury.
head restraint n, A headrest (sense 2).
head-salil (h&d’sal, -sal") n, A sail, such as a jib, set forward
of a foremast.
head-set (héd'sét’) n. A pair of headphones.
hleag‘shlp (h&d'ship’) n. The position or office of a head or
eader.
head shop n. Slang. A specialty shop that sells parapherna-
lia for drug users.
hlead shrinker n. Siang. A psychiatrist, esp. a psychoana-
lyst. '
heads'man (h&dz’msn) n. A public executioner who be-
heads condemned prisoners.
head-sprin, (héd’spring’) n. A fountainhead; source.
head-stall (h&d’stdl") n. The section of a bridle that fits over
a horse’s head.
head start ». 1. A start before other contestants in a race.
2. An early start that confers an advantage.
head-stock (h&d'stok’) n, A nonmoving part of a machine or
powered tool that supports a revolving part, such as the
spindle of a lathe.
head-stone (h&d'ston’) n. 1. A memorial stone set at the
head of a grave. 2. Also head stone. A keystone,
head-strong (héd’strdng’; -strdng’) adj. 1. Inclined to insist
on having oue’s own way; willful and obstinate. 2. Result-
ing from willfulness and obstinacy.
heads up interj. Used as.a warning to watch out for a poten-
tial source of danger, as at a construction site.
head-trip (héd’trip’) n. Slang. 1. An experience that stimu-
lates the mind. 2. An exploration of one’s own perceptions
or emotions.
head-wait-er (hed'wa’tor) n. A waiter who is in charge of the
other waiters in a restaurant and is often responsible for
taking reservations and seating guests.
head-wa-ter (héd'wd'tor, -wot'ar) n. Often headwaters. The
water from which a river rises.
head-way (h&d’'wd’) n. 1. Movement forward; advance.
2. Progress toward a goal. 3. The clear vertical space be-
neath a ceiling or archway; clearance. 4. The amount of
distance or time that separates two vehicles traveling the
same route.
head wind . A wind blowing directly opposite to the course
of a plane or ship.
head-work (h&éd'wiirk’) n. Mental activity or work. —head’-
work’er n.
head-y (h&d'e) adj. -ler, -i-est. 1. Tending to make dizzy;
intoxicating: a heady success; heady perfume. 2. Headstrong;
obstinate. —head’ly ady. —head'I"ness n
heal (hal) v. healed, healing, heals. —t. 1. To restore to
health or soundness; cure. 2. To set right; repair: healed the
rift between us. 3. To restore (a person) to spiritual whole-
ness. —intr. To become whole and sound; return to health.
[ME healen < OE heelan.] —nheara-ble adj. —heal'er n.
heal-all (hel’dl’) n. The self-heal. :
health (hélth) n. 1. The overall condition of an organism at a
given time: was in poor health, 2. Soundness, esp. of body or
mind; freedom from disease or abnormality. 3. A condition
of optimal well-being: concerned abour the ecological health
of the area. 4. A wish for someone’s good health, often
expressed as a toast. [ME helthe < OE heeld]
h:alth food n. A food believed to be highly beneficial to
ealth

health-ful (hélth’fs]) ady. 1. Conducive to good health; salu-
“Try. Z"Healthy. —See Usage note at healthy. —health’tul-
ly adv. —health'tui-ness n. .

health insurance ». Insurance against expenses incurred
through illness of the insured.

health spa n. A business establishment with equipment and
facilities to help customers lose weight.

hoal%-! (h&l'th®) adj. -i-er, -l-est. 1. Possessing good health.

- Conducive to good health; healthful: healthy air. 3. In-

dicative of good health; sound: a healthy attitude. 4. Siz-
able; considerable: g healthy portion. —health’i-ly adv.
—bhealth'i-ness n.

Synonyms: healthy, sound, wholesome, hale, robust,
well, hardy, vigorous, well-preserved. These adjectives are
compared in the sense of being in good physical or mental
condition. Healthy stresses the absence of disease and often
implies energetic activity. Sound emphasizes freedom from
imperfection or impairment of function. Wholesome sug-
gests appealing healthiness and moral fitness. Hale stresses
absence of infirmity, especially in elderly persons. Robust
emphasizes physical strength and ruggedness. Well merely
specifies absence of sickness. Hardy is applicable to one
capable of withstanding physical hardship, and vigorous to
one whose energy and activity are indicative of-a sound
mind and body. Well-preserved refers to lack of outward
evidence of bodily deterioration.

Usage: One can expect to be healthy (“full of health”)
if the regimen one foﬁ?ws is healthful (“conducive to
health”). However, the distinction is breaking down,
Healthful is largely restricted to the meaning “conducive to
health,” but healthy is commonly used in both senses: a
healthy person; a healthy climate.

heap (hép) n. 1. A group of things piled haphazardly or in

Vssauce/ sh ship, dish/ t tight/ th thin, path/ th this, bathe / i cut / tr urge /v valve/ w with / y yes / z zebra, size /
bout, item, edible, gallop, circus / ce Fr. feu, Ger. schin / o Fr. t, Ger. iiber / KH Ger. ich, Scor. loch/ N Fr. bon.
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guipure | gunpowder

ers used to propel projectiles from guns, esp. a black of small, drog
osive mixture of potassium nitrate, charcoal, and sulfur. 2. Med. A drop
owder tea n. A green tea whose leaves are rolled into gut-ta-per-cha
ellets. rived from the
irroom (glin’rGom’, -r6om’) n. The quarters of midship- genera Palaquiu
and junior officers on a British warship. tion and for wa
nener (giin'riin‘sr) n. One that smuggles firearms and + percha, strip
unition. —gun’run’ning n. . gut-tate (gut’at’
'shot (giin’shdt) n. 1. Shot fired from a gun. 2. The form of drops.

_ wife of King Arthur and the mistress of Lancelot according mon in the southern and western United States, thal

e to Arthurian legend. an unusually sticky mud when wet. 4. Gumbo. A pal

gul*pure (gi-poor, -pydor) n. A kind of coarse, large- ken by some blacks and Creoles in Louisiana

patterned lace without a net ground. [Fr. < OFr. < guiper, to French West Indies. [Louisiana Fr. gombo, of African

_- cover with silk, of Germanic orig.] - gum-boil (gim’boil’) n. A small boil or abscess on the:

<" guise (giz) n. 1. Outward ap) ance; aspect. 2. Mode of  gum-bo-lim*bo (gim’bs-limdd) n., pl. -bos. An aror

dress; garb. 3. Obs. Custom; habit. [ME, fashion < OFr., of tree, Bursera simaruba, of Florida and the West Indies]|

Germanic orig.] ing compound leaves and small white flowers. [GUX
gul-tar (gi-t4r) n. A musical instrument having a large flat- limbo, of unknown orig.]

backed sound box similar in shape to a violin, a long fretted gumedrop (giim’drop’) . A small candy made of sw Prnge of a gun. . [Lat. gurtatus, s
neck, and usually six strings, played by strumming or pluck- colored, and flavored gum arabic or gelatin and coated’ -shy (giin’shi’) adj. 1. Afraid of loud hoise, as that made m:g.g Amm:d_”v N
ing. [Fr. guitare < Sp. guitarra < Ar, gitar < Gk. kithara, coarse granulated sugar. rgunfire. 2. Extremely distrustful or*wary. edge of a street

rsling-er (giin’sling’ar) n. A gunman. —gun’sling’ing 7. water under th
rsmith (gin’smith’) n. One who makes or repairs fire- formed vwnMEE
T

bowling alley. §

gumema (gim’s) n., pl. -mas or -ma-ta (-3-t3). A small,
bery tumor formed in an advanced stage of syphilis.
< Lat. gummi, gum. —see GUM.] —gum’ma-tous adj

cithara. In:_..!\_u.mr
: gui-tarfish (gl-tirfish’) n., pl. guitartish or -fish-es. Any of
guitar several marine fishes of the family Rhinobatidae, related to

the skates and rays and having a guitar-shaped body. gum-mo-sis (gi-md'sis) n. The pathological formati rstock (giin’stok”) n. A handle - st h
Gu-ja-ra-ti A».m&g.u._.w;m. 2060j°a-) n., pl. Gujaratl. 1. The Indic patches of gum on certain plants, such as sugar s chain AmnW;uHV n A nrww:w?m%n-wm%n W&.Rn Ed- ing Wwwnu ofal
language of Gujarat. 2. A native or inhabitant of Gujarat. certain fruit trees, resulting from attack by insects, mi¢ nd Gunter (1581-1626). ME ence. —v. -
gul (g601) n. A stylized rose motif in an oriental rug. [Pers., ganisms, or adverse weather conditions. [Lat. gummi} ther (g6on’tar) n. In the Nibelungenlied, a king of Bur- E.”‘ OWS 1. —ir
MOSe]  vior, gyG0') adj. OF, pertaining to, of locaied Tossl games al (g dy and husband of Bruahild. G ] P oy

gu-lar (g60lor, gy60'-) adj. Of, pertaining to, or located on  gumrmous (glim’'ss) also gumrmose (gim'és)3 a o gun-nel (gin’al) n Th )
the throat. [< Lat. gu/a, throat. 1. Gumlike. 2. Gummy. side @ (gin'al) n. The upper edge of a with a low flar
gulch (gitlch) n. A small shallow canyon with smoothly in-  gum-my (gim'e) adj. -mi-er, -mi-est 1. Consisting of fE00yu (k6d'y50") n. Mandarin (sense 3). [Chin. : guo?, na- guitarie < Lat.
clined slopes and steep sides; ravine. [Orig. unknown.] taining gum. 2. Suffused with or yielding gum. 3. + yus, language.] g m%%.mﬂ:mvﬂtc_ Am
gul-den (g5ol’dan, gool’-) n., pl. -dens or gulden. A guilder. viscid. —gum‘mi-ness n. ppy (20p’®) n., pl. -pies. A small, brightly col he est cl
[ME < Zmu:. gulden (florijn), golden (florin).] gum plant n. Any of several North American plants' ter mwr.v wenn_. ia .ﬂn.miﬁn or hm_ww_waw Mﬁ,wuwm_waoh em.fmﬂuoﬂm_ (gut’a
3 . uced in

gules (gysolz) n. Heraldry. The color red, indicated on a w«ucm Grindelia, esp. G. .nm:ns.:r having sgicky leaves thern South America and adjacent islands of the West

blazon by engraved vertical lines. [ME goules < OFr., pl. of racts and yellow, rayed flowers. throat.] —gutt

dies, .that is popular in home aquariums. [After R.J.L. (-o-rali-t8) n. —

gole, throat < Lat. gula.] gump-tion (gimp’shen) n. Informal. 1. Common uppy (1836-1916).]
gulf (giilf) n. 1. A large area of a sea or ocean partially en- 2. Boldness of enterprise; initiative. [Orig. unknown. fgung[ta-tion (g0rji-ta’shon) n. A whirling motion; ebulli- gut-tur-alize (g
closed by land, esp. a long landlocked portion of sea open-  gum resin n. A mixture of gum and resin that exu 0n; (< LLat. gurgitare, to engulf < gurges, iE:vo.o: pronounce gutti
ing :E,of".wv a strait. 2. A deep, wide chasm; abyss. 3. A some plants or trees. Grgle (z0r'gal) v. -gled, -gling, -gles. —inir. 1. To flowina  9UY' @) n A rc
distance that separates; gap: “the gulf between the Victorian gumeshoe (giim’sh6d") Slang. —n. A detective. oken, uneven current making intermittent low sounds. ing, or holding
sensibility and our own” (Babette Deutsch). 4. A whirlpool; -shoed, -shoe-ing, -shoes. To perform or engag iTo make a gurgling sound. —tr. To express or pronounce steady, guide, o
eddy. —tr.v. gulfed, guif-ing, gults. To engulf. [ME goulf < work of a detective. th a gurgling sound. —n. The act or sound of gurgling, guy? (gf) n. 1.7
OFf. golf < Oltal. golfo, ult. < Gk. kolphos.] gum tree n. Gum! (sense 3.a.). ob. imit.] —gur'gling-ly adv. Persons of eith
rkha (g00r’ks) n. 1. A member of a Rajput ethnic group Brit. A person

gulf-weed. (gilf'wed’) n. Any of several brownish seaweeds ~ gum-wood (gim’wood’) n. Gum! (sense 3.b.).
of the genus Sargassum, of tropical Atlantic waters, that  gun (gin) n. 1. A weapon consisting essentially of
have rounded air bladders and often form dense, floating tube from which a projectile is fired at high velocity:
masses. [After the Guif of Mexico, where it is found.] flat trajectory. 2. A cannon as distinguished from
guil' (gul) n. Any of various chiefly coastal aquatic birds of firearm. 3. A portable firearm. 4. A device that
the subfamily Larinae, having long wings, webbed feet, and projectile. 5. A discharge of a gun as a signal
usually gray and white plumage. [ME gull, of Celt. orig.] 6. One who carries or uses a gun, esp.: a. A huntes)
guli2 (giil) n. A gullible person; dupe. —r.v. gulled, guil-ing, m.wqmou skilled in the use of a gun. 7. A mechanism
gulis. To take advantage of; cheat. {Orig. unknown.] ing the flow of fuel to an engine; throttle. —v.
Gul+lah (gil’s) 2. 1. One of a group of blacks inhabiting the gun-ning, guns. —¢r. 1. To fire upon; shoot. 2. Te
Sea Islands and coastal area of South Carolina, Georgia, throttle of so as to accelerate: gun an engine. —intr.

minant in Nepal. 2. A soldier from i 4. Often Guy. /
:British or F&wnw armies, Nepal serving in the streets of |
rhard (gr'nard) n, pl. -nards or gurnard. 1. Any of var- Day. —ir.v. gu
is marine fishes of the family Triglidae, and esp. of the [After Guy Faw
World genus Trigla, having large, fanlike pectoral fins. Guy Fawkes D
he flying gurnard. [ME < OFr. gornart.] commemoratior
Pry (gr'8) n. Fish offal. [Orig. unknown.] wawummpbwﬁ.pro_
(800’00, g00-100") 1., pl -rus. 1. Hinduism. A per- ~[Of increasing
spiritual teacher. 2. a. A nooowauam leader or guide. ~ 9UYOt (880) n.
acknowledged advocate, as of a movement or idea. Gupot (1807-18

and northern Florida. 2. The language of the Gullahs, or shoot with a gun. —phrasaf verb. gun for. 1. To ndi gurid < Skt. guru-, venerable.] guz-zle (guz'sl)

which is based on English but includes vocabulary elements catch, overcome, or destroy. 2. To seck with tenad! h (giish) v. gushed, gush-ing, gush-es. —inir. 1. To flow or habitually: g

and grammatical features from several African languages. for high office. IME gonne, cannon, perh. < ON gunny; b suddenly and violently. 2. To issue or emit an abun- beverages greed
gul-let (giil'It) n. 1. Anat. The esophagus. 2. The throat. [ME tle.] ’ flow. 3. To make an excessive display of sentiment or zler n.

golet < OFr., dim. of gole, throat < Lat. gula] gun-boat (giin’bdt) n. A small armed vessek . thusiasm. —t7. To emit abundantly. —n. 1. A sudden, gybe (jib) v. &
gul-li-ble (giil's-bal) adj. Easily deceived or duped. [< gun carriage n. A frame or structure upon which olent, or copious outflow: a gush of tears. 2. moﬂnauwsm. gym (jim) n. Iy
GULL2,) —gulli-bil'lty n. —gulli-bly adv. mounted for firing or maneuvering. . i i i tion. 3. A frame
Gulli-ver (gil's-var) n. In Jonathan Swift’s satire Gulliver’s  gun-cotton (gin’kdt'n) n. Nitrocellulose. EME gushen, prob. of Scand. orig.] gym-kha-na (jio
Travels (1726), the Englishman who travels to the imaginary ~ gun dog n. A dog trained to assist hunters, as in fk or (giish’ar) 7. 1. One that gushes. 2. A gas or oil well or cquestrian «
lands of Lilliput, Brobdingnag, and Laputa, and the land of retrieving game. th an abundant natural flow. khana, racket o

the Houyhnhnms. gun-fight (gin’fit’) n. A duel or battle with guns. 'y (glsh’E) adj. -l-er, -l-est. Characterized by excessive gymena-si-um (

gul-ly! (giil’E) n., pl. -lies. A deep ditch or channel cut in the fight'er n. ys of sentiment or enthusiasm. -—gush’i-ly odv. 1. A room or by

George Miksch Sutton earth by running water after a downpour. —v. -lied, -ly-ing, gun-fire (gin’fir) . The firing of guns. gush’i-ness n. : 2. (gim-n¥'z&-¢
& y es. —tr. To wear a gully in. —intr. To form a gully. [Prob.  gun-flint (gin’flint") n. The piece of flint used to strilg t (gUsIt) n. A triangular insert, as in a garment, for European coun
gull alteration of GULLET.] igniting spark in a flintlock. gthening or enlarging. [ME < OFfr. gosset.] ’ for studies at a

'8y (giis'8) tr.v. -sled, -sy-ing, -sles. To dress up; deco- gumnazein, to e
e: all gussied up in sequins and feathers. [Orig. unknown]  9YM-nast (im'n
' (giist) ~. 1. A violent, abrupt rush of wind. 2. An [Gk. gumnastés
t or sudden outburst. —infrv. gusted, gusting, naked.]
To blow in gusts. [Prob. < ON gustr.] —gust™y ady, ~ 9YM-nas-tic (jir
sti-ness n. —guat'y adj. tics. —gym-nas
¥ (giist) n. 1. Archaic. Relish; gusto. 2. Obs. Personal =~ 9Y™M-nas-ics (i
or inclination; liking. [ME guste, taste < Lat. gustus.) Body-building ¢
on (gi-std’shon) n. The act or faculty of tasting. apparatus in a
gustatio, a tasting < gustare, 10 taste < gustus, taste] 9YymM-nos-o-phls
fative (giis'ta-tiv) adj. Gustatory. naked Hindu &
lo-ry (Rus'to-tdr'e, -tdr'e) adj. Of or pertaining to the [Lat. gymnosop}
psc of taste. —gus‘ta-to’ri-ly adv. + sophistés, ex;
340 (gUs't0) n, pl. -toes. 1. A m%&w__.u& or individual = gymno-sperm
gle. 2. Vigorous enjoyment; zest. 3. Archaic. Artistic style. Gymnospermae
4l < Lat. gustus, taste.] other plants h:
t) 7. 1. The alimentary canal or a portion thereof, esp. [NLat. Gymnosg
testine or stomach. 2.guts. The bowels; entrails, Gk. sperma, s
ts. The essential contents of something: the guts of an spermy n.
ision set. 4. The intestines of some ani used as  QYn- pref. Varia
for musical instruments or as surgical sutures, gynaec- or gyn
usamm. Courage; fortitude. 6. A narrow passage or  gy-nan-dromot
el. 7. Fibrous material taken from the silk gland of 4 having male an
n before it spins a cocoon, used for fishing tackie. phic, gy-nan‘dr.
gut-ted, gut-ting, guts. 1. To remove the intestines or gy-nan’dro-mor
s of, eviscerate. 2. To destroy the interior of: gur 4 gy-nan-drous (j
—adj. Slang. 1. Arousing or involving basic emo- pistil united to
visceral: a gut issue; a gut response. 2. Basy: gy gyn-ar-chy (jin’;
RN i d il

Yl S A

gul-ly2 (gul’2) n., &E. -lles. Chiefly Brit. Regional. A large  gung ho (giing’ hd") adj. Slang. 1: Unswervingly d

knife. [Short for dial. gully knife, a large knife.] and loyal. 2. Extremely enthusiastic. [Pidgin E,

gulp p) v. guiped, gulp-ing, gulps. —1r. 1. To swallow Chin. (Mandarin) gong/ he?, to work together : gon|
ily or, rapidly in large amounts. 2. To stifle by or as if + he?, together.)

y swallowing. —intr. To choke or gasp, as in swallowing.  gunk (gingk) . Informal. A filthy, slimy, or g
—n. 1. The act of gulping. 2. A large mouthful. 3. Computer stance. [< Gunk, a trademark for liquid soap.]
Sci. A small group of bytes that may be cither data or in-  gun-lock (giin16k’) n. A device for igniting the ch
struction. [ME gulpen.] —guip’er n. —guip’Ing-ly adv. firearm.

gum? (gim) . 1. a. Any of various viscous substances that gun-man (gin'man) n. 1. a. A man who is armed
are exuded by certain plants and trees and that dry into gun. b. A professional killer. 2. A man of great
water-soluble, noncrystalline, brittle solids. b. A similar use of a gun. ‘
plant exudate, such as a resin. 2. A substance that resembles  gun-met-al (giin’mét’l) n. 1. An alloy of copper wil
a plant gum. 3. a. Any of various trees, such as one of the cent tin. 2. Metal used for guns. 3. A dark gray.
genera Eucalyptus, Liquidambar, or Nyssa, that are a source al adj.
of gum. b. The wood of such a tree. 4. Chewing gum. —v. gun moll n. Slang. The girl friend of a gangster.
gummed, gum-ming, gums. —tr. To cover, smear, seal, fill, Gun-nar (goon’ar’, -ar) n. The husband of Bryn
or fix in place with or as if with gum. —intr. 1. To exude or brother-in-law of Sigurd, and the brother of
form gum. 2. To become sticky or clogged with or as if with cording to Germanic legend.
gum. —phrasal verb. gum up. Slang. To ruin; bungle: gum  Gunn effect (giin) n. Electronics. The production
up the works. [ME.gomme < OFr. gome < Lat. gummi < Gk. speed current fluctuations when voltage in excess
kommi of Egypt. orig.] cat level is applied to a semiconductor device, ret

gum? (giim) #. The firm connective tissue that is covered by microwave gencration. [After J. B. Gunn (b. 1928).
‘mucous membrane and that envelops the alveolar arches of ~ gun-nel! (giin’sl) 2. Any of various long, eellike
the jaw and surrounds the bases of the teeth. [ME goma < family Pholidae, of northern seas. [Orig. unknown]
OE goma, palate.] gun-nel? (giin’sl) n. Variant of gunwale.

gum lac n. A gunener (giin’sr) n. 1. A soldier, sailor, or airman

gum arablc n. A gum exuded by various African trees of the or fires a gun. 2. One who hunts with a gun. 3.A
oenus Acacia. esp. A. senegal. used in the preparation of officer having charge of ordnance. 3
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“Because we deserve bottled water too!”
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& Peanut Butter for Dogs
‘o Tuna for Cats

& Plain for Cats or Dogs

"k gaar seruen for detacts.

Healthy Gulp is a vitamin and mineral flavor enhanced bortted

water for cats and dogs.

It's patent pending formula is the only bottled water for cats and
dogs that freshens breath by killing odor causing bacteria.
Healchy Gulp also contains fiber, glucosamine, taurine and many
other nutrients specially formulated for your pet. So treat your
furry friend to a healthy and rastier alternative to tap water,
because they deserve bottled water too!

Healthy Gulp is proud to support St. Francis Animal Rescue of
Tampa Bay and other Pet Charities.

For more information call 1-877-PET-#1H20 (1-877-738-1420)
or visit www.healthygulp.com
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Tasty Beverages Page 1 of 1

The Gulp® drink is 7- Eleve® stores’
proprietary fountain beverage. The Big
Gulp®, Super Big Gulp®, Double Gulp®,
refillable car cups and mugs offer even
bigger sizes for you to fill. Refills in the
refillable cups and mugs also cost less
than a regular drink of the same size. The
majority of 7-Eleven stores dispense 10
beverage choices or more from brands like
Coca-Cola, Pepsi, Dict Coke, Diet Pepsi,
Mountain Dew, Sprite and Dr Pepper.

http://www.7-eleven.com/ProductsServices/Tasty Beverages/tabid/130/Default.aspx 8/24/2009
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United States Patent and Trademark Office

Homel Site Indey {Search | FAQ I Glossar

ifnamracts i alaciness el .,:;.n,gw;quy [P

Trademarks > Trademark Electronic Search System (TESS)

TESS was last updated on Sat Jul 18 03:59:51 EDT 2009

| Logout | Please logout when you are done to release system resources allocated for you.

Loy JCURRLIST BN vy sy

| Start | List At: OR | Jump | to record: Record 5 out of 8

TARR Status _J ASSIGH Status LRl / (/- o fhie “Back " bution of the Inies et Browse:

to return to TESS)

Typed Drawing

Word Mark WATER GULP

Goods and Services (ABANDONED) IC 032. US 045 046 048. G & S: spring water for consumption on and off the premises
Mark Drawing Code (1) TYPED DRAWING

Serial Number 76212273

Filing Date February 20, 2001

Current Filing Basis 1B

Original Filing Basis 1B

Owner (APPLICANT) 7-Eleven, Inc. CORPORATION TEXAS 2711 North Haskell Avenue Dallas TEXAS 75204
Attorney of Record Charles R. Mandly, Jr.

Prior Registrations 1110172;1566263;1586016;1615968;2130647;AND OTHERS

Type of Mark TRADEMARK

Register PRINCIPAL

Live/Dead Indicator DEAD

Abandonment Date December 5, 2001

v n ot s Fom o s [SEARCH 00

; HOME : SITE INDEX: SEARCH . eBUSINESS ' HELP : PRIVACY POLICY

http://tess2.uspto.gov/bin/showfield ?f=doc&state=4003:210lku.2.5 7/20/2009



Latest Status Info Page 1 of 2

Thank you for your request. Here are the latest results from the TARR web server.
This page was generated by the TARR system on 2009-07-20 08:42:40 1:'T

Serial Number: 76212273 Assignment Information Trademark Document Retrieval
Registration Number: (NOT AVAILABLE)

Mark (words only): WATER GULP

Standard Character claim: No

Current Status: Abandoned-Failure To Respond Or Late Response

Date of Status: 2002-04-04

Filing Date: 2001-02-20

Transformed into a National Application: No

Registration Date: (DATE NOT AVAILABLE)

Register: Principal

Law Office Assigned: | AW OFFICE 111

If you are the applicant or applicant's attorney and have questions about this file, please contact
the Trademark Assistance Center at TrademarkAssistanceCenter@uspto.gov

Current Location: 900 -File Repository (Franconia)

Date In Location: 2002-09-19

LAST APPLICANT(S)/OWNER(S) OF RECORD

1. 7-L:leven. Inc.

Address:

7-Eleven. Inc.

2711 North Haskell Avenue

Dallas. TX 75204

United States

Legal Entity Type: Corporation

State or Country of Incorporation: Texas

GOODS AND/OR SERVICES

International Class: 032
Class Status: Active

http://tarr.uspto.gov/servlet/tarr?regser=serial&entry=76212273 7/20/2009




Latest Status Info Page 2 of 2

spring water for consumption on and oft the premises
Basis: 1(b)

First Use Date: (DATE NOT AVAILABLE)

First Use in Commerce Date: (DATE NOT AVAILABLL)

ADDITIONAL INFORMATION

Prior Registration Number(s):
1110172
1566263
1586016
1615968
2130647

MADRID PROTOCOL INFORMATION
(NOT AVAILABLE)

PROSECUTION HISTORY

NOTE: To view any document referenced below, click on the link to '"Trademark Document
Retrieval" shown near the top of this page.

2002-04-04 - Abandonment - Failure To Respond Or I ate Response
2001-06-04 - Non-tinal action mailed
2001-05-24 - Assigned To Examiner

2001-05-23 - Assigned To Examiner

ATTORNEY/CORRESPONDENT INFORMATION

Attorney of Record
Charles R. Mandly. Jr.

Correspondent

CHARLES R. MANDIL.Y. JR.

WILDMAN HARROLD ALLEN & DIXON
225 W WACKER DR

CHICAGO 1. 60606-1224

Phone Number: 3 1312-201-2941

Fax Number: 312-201-2555

http://tarr.uspto.gov/serviet/tarr?regser=serial&entry=76212273 7/20/2009



USPTO Assignments on the Web Page 1 of 1

s - P g N £ ¥,
United States Patent and Trademark Off e I S
riorne §Site Tridevy § Searrh § GuidealCantarte ioBoaasa Lafiiy alar s Me s erin

Assignments on the Web > Trademark Guery
No assignment has been recorded at the USPTO

For Serial Number: 76212273

If you have any comments or questions concerning the data displayed, contact PRD / Assignmentis at £71-272-335C.
Web interface last modified: October 18, 2008 v.2.0.2

i HOME | INDEX| SEARCH | eBUSINESS CONTACTUS ;| PRIVACY STATEMENT

http://assignments.uspto.gov/assignments/q?db=tm&qt=sno&reel=& frame=&sno=76212273 7/20/2009
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Trademark Electronic Search System (TESS) Page 1 of 1

Trademarks > Trademark Electronic Search System (TESS)

TESS was last updated on Tue Aug 25 04:02:55 EDT 2009
rewusc | [ sorou | e |
Please logout when you are done to release system resources allocated for you.

Record 1 out of 1

Mlliaiad® ( Use the "Back" button of the Internet

Browser to return to TESS)

7-SELECT

Word Mark 7-SELECT

Goods and Services IC 029. US 046. G & S: Processed nuts, namely, aimonds and pistachios

Standard Characters

Claimed

Mark Drawing Code (4) STANDARD CHARACTER MARK

Serial Number 77138045

Filing Date March 22, 2007

Current Filing Basis 1B

Original Filing Basis 1B

Published for Opposition February 12, 2008

Owner (APPLICANT) 7-Eleven, Inc. CORPORATION ILLINOIS 2711 North Haskell Avenue, Suite 1000
Dallas TEXAS 75201

Attorney of Record Cynthia B. Stevens

Type of Mark TRADEMARK

Register PRINCIPAL

Live/Dead Indicator LIVE

ress o) Mo [smucne [ones Fom sromeoefsEARcH 06 | “ror ] “veip |

| HOME | SITE INDEX{ SEARCH | eBUSINESS | HELP | PRIVACY POLICY

http://tess2.uspto.gov/bin/showfield?f=doc&state=4009:a21065.2.1 8/25/2009
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7-ELEVEN
3800 BRIGANTINE BLVD
BRIGANTINE NJ 082031006

6092660044
STORE#: 26405
1 ClsscSlctSpriSprg24z 1.29F
{ Sea Isle Ice 7ib 1.79F
1 CASHBACK 10.00
SUBTOTAL 13.08
TOTAL DUE 13.08
DEBIT 13.08
CHANGE 10 nn

ACCT#: xxxxRAKKEXNK] 227
ACCT TYPE: DDA

APPROVAL#: 810919 AUTH CODE: O
APPROVAL TIME: 134008
Maestro

STOPE#: 26405

TERM# :00072640510 08
TERM SEQ#: 928792
REF# : 95000 00 000 1
APPROVED

CUSTOMER AGREES TO PAY THE ABOVE
TOTAL AMOUNT ACCORDING TO THE CARD
HOLDERS AGREEMENT

T#01 OP25 TRN0O238 09/07/24 01:40 pm
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7-ELEVEN
5102 POINT OF TAMPA W
TAMPA FL 33647
8138669524
STORE#: 33019
TRY A FRESH HOT GRILL CUBAN SANDWICH. . ..

JUST ¢ 3.79
1 7-SelectS&VKtti1.52 0.79F
1 ClsscSictSprngWtr.5L 0.99F
SUBTOTAL 1.78
TOTAL DUE 1.78
DEBIT 1.78

ACCTH: xxxaxxxxxxxx7227
ACCT TYPE: DDA

APPROVAL#: 853047 AUTH CODE: O
APPROVAL TIME: 145407
Maestro

STORE#: 33019

TERM# :00073301901 08
TERM SEQ#: 911969
REF# . 95000 00 000 1
APPROVED

CUSTOMER AGREES TO PAY THE ABOVE
TOTAL AMOUNT ACCORDING TO THE CARD
HOLDERS AGREEMENT

EVERYDAY
ALL THE TIME
T#02 0PO1 TRN5716 09/08/20 02:54 pm
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7-ELEVEN
27219 SR 54
WESLEY CHAPEL FL 33543
8139941496
STORE#: 32782
TRY OUR HOT PRESSED SANDWICHES

1 C1sscSlctSprngWtr. 5L 0.99F
{ ClsscSlctSprngWtrl.S 1.69F
1 7-Select GummiwormPB 1.198
1 7-SelectCrPpKttli.52z 0.79F
{ Chicken Caesar Salad 4.698
SUBTOTAL 9.3%
SALES TAX ON 5.88 0.42
TOTAL DUE 9.77
DEBIT Q.77

ACCT#: xxxxxxxxxxxx]227
ACCT TYPE: DDA

APPROVAL#: 841139 AUTH CODE: O
APPROVAL TIME: 134706
Maestro

STOREW: 32782

TERM# 00073278201 08
TERM SEQ#: 993853
REF# @ 95000 00 000 1
APPROVED

CUSTOMER AGREES TO PAY THE ABOVE
TOTAL AMOUNT ACCORDING TO THE CARD
HOLDERS AGREEMENT

TRY OUR GREAT APPLE FRITTERS
T#01 OP26 TRN7257 09/08/20 01:47 pm
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Trademark Electronic Search System (TESS) Page 1 of 1
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Trademarks > Trademark Electronic Search System (TESS)

TESS was last updated on Tue Aug 25 04:02:55 EDT 2009

ress vowe] Nowvscn Jsmucrne [rucs Fom ovomsee [SEARCH 0G | “sorrom | v

Please logout when you are done to release system resources allocated for you.

Record 1 out of 1

W ( Use the "Back" button of the Internet

Browser to return to TESS)

Typed Drawing

Word Mark FRUIT GULP

Goods and Services (ABANDONED) IC 029. US 046. G & S: salads except macaroni, rice, and pasta salad for
consumption on and off the premises

Mark Drawing Code (1) TYPED DRAWING

Serial Number 76056274

Filing Date May 24, 2000

Current Filing Basis 1B

Original Filing Basis 1B

Published for

Opposition

Owner (APPLICANT) 7-Eleven, Inc. CORPORATION TEXAS 2711 North Haskell Avenue Dallas
TEXAS 75204

Attorney of Record DIANE G ELDER

Prior Registrations 1110172;1470871;1586016

February 19, 2002

Disclaimer NO CLAIM IS MADE TO THE EXCLUSIVE RIGHT TO USE "FRUIT" APART FROM THE
MARK AS SHOWN

Type of Mark TRADEMARK

Register PRINCIPAL

Live/Dead Indicator DEAD
Abandonment Date May 15, 2005

ress ows] Newusen | sucrueo e Fora sromeocs [5EaRcH o6 | ror ] “reip |

{ HOME | SITE INDEX! SEARCH | eBUSINESS | HELP | PRIVACY POLICY

http://tess2.uspto.gov/bin/showfield?f=doc&state=4004:qnbjb0.3.1 8/25/2009




Trademark Electronic Search System (TESS) Page 1 of 2
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Trademarks > Trademark Electronic Search System (TESS)

TESS was last updated on Tue Aug 25 04:02:55 EDT 2009

Please logout when you are done to release system resources allocated for you.

Record 1 out of 1

ASSIGH Status ( Use the "Back" button of the Internet

Browser to return to TESS)

Typed Drawing

Word Mark GUMMI GULP

Goods and (CANCELLED) IC 030. US 046. G & S: confectionery products, namely candy for consumption

Services on or off the premises. FIRST USE: 20010514. FIRST USE IN COMMERCE: 20010514

Mark Drawing

Code (1) TYPED DRAWING

Serial Number 76260682

Filing Date May 22, 2001

Curlfent Filing 1A

Basis

Original Filing

Basis ks

Published for

Opposition May 21, 2002

Registration

Number 2607262

Registration Date August 13, 2002

Owner (REGISTRANT) 7-Eleven, Inc. CORPORATION TEXAS 2711 North Haskeli Avenue Dallas
TEXAS 75204

Attorney of

Record CRAIG S. FOCHLER

Prior 1110172;1470871;2130647;AND OTHERS

Registrations ' ! '

Disclaimer NO CLAIM IS MADE TO THE EXCLUSIVE RIGHT TO USE "GUMMI" APART FROM THE
MARK AS SHOWN

Type of Mark TRADEMARK

Register PRINCIPAL

Live/Dead

Indicator DEAD

Cancellation Date May 16, 2009

ress one] Newsen Jmucune [enes Foraf sromsocr[5eARGH 06 |~ ror ] heip |

http://tess2.uspto.gov/bin/showfield?f=doc&state=4004:qnbjb0.2.1 8/25/2009
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} HOME | SITE INDEX| SEARCH | eBUSINESS | HELP | PRIVACY POLICY

http://tess2.uspto.gov/bin/showfield?f=doc&state=4004:qnbjb0.2.1 8/25/2009
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Trademarks > Trademark Electronic Search System (TESS)

TESS was last updated on Tue Aug 25 04:02:55 EDT 2009

e vowe] tewtsza | smucreo e Fomsrovee e [5EaRcH 06 | oo | e |

Please logout when you are done to release system resources allocated for you.

Record 1 out of 1

LS ( Use the "Back" button of the Internet

Browser to return to TESS)

Typed Drawing

Word Mark SNACK GULP
Goods and (ABANDONED) IC 030. US 046. G & S: confectionery products and snack foods for consumption
Services on or off the premises
Mark Drawing (1) TYPED DRAWING
Code
Serial Number 76260693
Filing Date May 22, 2001
Current Filing 1B
Basis
Original Filing
. 1B
Basis
Owner (APPLICANT) 7-Eleven, Inc., CORPORATION TEXAS 2711 North Haskell Avenue Dallas TEXAS
75204
Attorney of Record David A. Copland
Type of Mark TRADEMARK
Register PRINCIPAL
Live/Dead
Indicator DEAD
Abandonment

Date January 22, 2002

s voe] ewsen Jmuerne [onz Fomusromsocr [SEARCH 06 | —tor | “herr |

| HOME | SITE INDEX{ SEARCH | eBUSINESS | HELP { PRIVACY POLICY

http://tess2.uspto.gov/bin/showfield?f=doc&state=4004:qnbjb0.4.1 8/25/2009
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Record List Display Page 1 of 2

I f [eacd ! ! E % | !

Trademarks > Trademark Electronic Search System (TESS)

TESS was last updated on Tue Aug 25 04.02:55 EDT 2009

ress nowe] newusta | sricnneD e Fonaq srowes e JSEARGH 06 [ prcy Lisr | exr st | wace st | orron |
e |

Please logout when you are done to release system resources allocated for you.

is (o} 1 R d i
S onlmmlh., o Records(s) found (This

Refine Search (live)[LD] AND (Fresh To Go)[COMB]

Current Search: S5: (live)[LD] AND (Fresh To Go)[COMB] docs: 18 occ: 167

Eerial NumberHReg. Number” Word Mark JLCheck Status||Live/Dead|
[FRESH TO GO |TARR luve ]
[2][78863635  ][3428574 _ |[FRESH HEALTHY GOOD TO GO |[TARR |[Lve |
[3 78573178 3113255 |[FRESH ASIAN CUISINE TO-GO |ITARR |lLIvE |
[4 78447448 ][3118125  |[FRESH AIR TO GO |TARR ||LIVE |
[5 ][78330930  ][2970096 | [MORRISON'S FRESH COOKING TO-GO _ |[TARR [Lve |
[6 78330754  ][2958611  |[FRESH "N" HOT CHICKEN TO GO |ITARR |Live |
[7 ][78323642  ][2970062  |[MORRISON'S FRESH COOKING TO-GO _ |[TARR |[LIVE |
[TAP FRESH TO GO [TARR Lve ]
[0 J77272198 __ |[3577266 __|[FRESH BREATH TO GO |[TARR lLIVE |
[SPECIAL T'S FRESH TO GO... |[TARR [uve ]
[11][77171783  ][3506027  |[FRESH TO GO |[TARR luve |
[12][77278258  ][3405227  |[SLICED FRESH TO GO! |[TARR Juve |
[FRESH 2 GO [TARR uve ]
[14][76586907  ][3431684  |[SHEETZ MADE TO GO FRESH FOOD FAST|TARR |[LIVE |
75810763 ][2399878  |[HOSS'S FRESH TO GO PARTY PACKS  |TARR [LIVE
[16][75934476 2514277  |[DELI JOE'S FRESH TO GO [TARR [LIVE
[17][75761109  ][2347329 |[SIMPLY HOT FRESH AND TO GO |[TARR LIVE |
[18][74338543  ][2014652 |[PAPA'S PIZZA TO-GO FRESH BAKED |[TARR LIVE [

e |

j HOME | SITE INDEX| SEARCH | eBUSINESS : HELP | PRIVACY POLICY

http://tess2.uspto.gov/bin/showfield?f=toc&state=4003%3 A4gthp6.1.1&p_search=searchs... 8/25/2009
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Trademark Electronic Search System (TESS) Page 1 of 2
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Trademarks > Trademark Electronic Search System (TESS)

TESS was last updated on Tue Aug 25 04:02:55 EDT 2009

ress vowe] rewusen | smucnnen e Fom om0 [SEARCH 06 | porron | —ewp Y ene e | cums Lt

Please logout when you are done to release system resources allocated for you.

Stant | List At: OR to record: Record 1 Out Of 3

W ( Use the "Back" button of the Internet

Browser to return to TESS)

Typed Drawing

Word Mark GULPY
Goods and IC 021. US 002 013 023 029 030 033 040 050. G & S: Portable animal water dishes and animal
Services water containers sold empty. FIRST USE: 20010516. FIRST USE IN COMMERCE: 20010516

Mark Drawing ;) 1ypgp pRAWING

Code

Serial Number 75543909

Filing Date August 27, 1998

Curljent Filing 1A

Basis

Original Filing 1B

Basis

Published for

Opposition January 4, 2000

Registration

Number 3436490

Registration Date May 27, 2008

Owner (REGISTRANT) Wechsler, Lawrence |. INDIVIDUAL UNITED STATES 1 Wooleys Lane Great
Neck NEW YORK 11023

Attorney of Robert E. Wechsler, Esq.

Record

Type of Mark TRADEMARK

Register PRINCIPAL

Live/Dead

Indicator LIVE

ress now] Nowus | smucrune [Frce Fome orovsor [5EARCH 0 | tor ]~ evp ] nev s | cuma st

http://tess2.uspto.gov/bin/showfield?f=docé&state=4004:mspov2.3.1 8/25/2009
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| HOME | SITE INDEX] SEARCH | eBUSINESS { HELP { PRIVACY POLICY

http://tess2.uspto.gov/bin/showfield ?f=doc&state=4004:mspov2.3.1 8/25/2009




Trademark Electronic Search System (TESS) Page 1 of 2

Trademarks > Trademark Electronic Search System (TESS)

TESS was last updated on Tue Aug 25 04:02:55 EDT 2009

s vowe] Nowvian JsTcree [P For praecoer JscARCH 06 | sorrow ] tete ] ey s J curn e

Please logout when you are done to release system resources allocated for you.

List At: OR to record: Record 3 Out Of 3

TARR Status [ ASSIGH Status

Browser to return to TESS)

MLLEGIR ( Use the "Back” button of the Internet

Typed Drawing

Word Mark SIP BY SIP RATHER THAN GULP BY GULP

Goods and Services iC 030. US 046. G & S: tea. FIRST USE: 19950204. FIRST USE IN COMMERCE: 19850204
Mark Drawing Code (1) TYPED DRAWING

Serial Number 75032196

Filing Date December 11, 1995

Current Filing Basis 1A

Original Filing Basis 1A

Published for November 5, 1996

Opposition

Registration

Number 2033658

Registration Date January 28, 1997

Owner (REGISTRANT) Republic of Tea, Inc., The CORPORATION CALIFORNIA #5 Hamilton

Landing, Suite 100 Novato CALIFORNIA 94949
Attorney of Record JEFFREY L. MICHELMAN

Type of Mark TRADEMARK

Register PRINCIPAL

Affidavit Text SECT 15. SECT 8 (6-YR). SECTION 8(10-YR) 20070328.
Renewal 1ST RENEWAL 20070328

Live/Dead Indicator LIVE

pevv [Ty pesye—" — — T T s R

| HOME | SITE INDEX| SEARCH | eBUSINESS | HELP | PRIVACY POLICY

http://tess2.uspto.gov/bin/showfield?f=doc&state=4004:mspov2.6.3 8/25/2009
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Trademark Electronic Search System (TESS) Page 1 of 2

Trademarks > Trademark Electronic Search System (TESS)

TESS was last updated on Tue Aug 25 04:02:55 EDT 2009

ress vowe] Newusea | staucrune [rree Fors] exsmeocr JseARCH 06 | “sorron | Herp [ prev List | cursiust |
verrooc [ eroes

Please logout when you are done to release system resources allocated for you.

List At: OR to record: Record 2 Out Of 28

ASSIGH Status ; ( Use the "Back" button of the Internet

Browser to return to TESS)

GULP

Word Mark GULP

Goods and IC 020. US 002 013 022 025 032 050. G & S: Plastic lids, closures, caps and covers for cut flower
Services containers, for preventing water spillage, containers, tubs, buckets and vases for transporting,
packaging or displaying flowers for commercial use

IC 021. US 002 013 023 029 030 033 040 050. G & S: Cut flower containers incorporating features
for preventing water spillage; Containers, tubs, buckets and vases for flowers; Containers, tubs,
buckets and vases for transporting, packaging or displaying flowers for domestic use; flower buckets;
flower tubs; flower containers; flower vases; any of the aforesaid having anti-spillage or spillage
prevention devices or features; anti-spillage and spillage prevention parts; fittings, and components
and accessories, namely, holders for flowers

Standard

Characters

Claimed

Mark Drawing

Code

Serial

Number

Filing Date July 18, 2006
Current Filing

(4) STANDARD CHARACTER MARK

78931834

Basis 1B;44E
Original Filing , 5.
Basis 1B;44D

Published for

http://tess2.uspto.gov/bin/showfield?f=doc&state=4004:mspov2.8.2 8/25/2009




Trademark Electronic Search System (TESS) - Page 2 of 2

Opposition  March 11, 2008

Owner (APPLICANT) Woodhouse, Peter Joseph INDIVIDUAL UNITED KINGDOM Flower World Limited
Chequers House, Chequers Lane Derby UNITED KINGDOM DE21 6AW

Attorney of .

Record Richard A. Sharpe
Type of Mark TRADEMARK
Register PRINCIPAL
Live/Dead

Indicator LIVE

2 T (s e s T T e ey

zli
1l
aE

| HOME | SITE INDEX| SEARCH | eBUSINESS | HELP | PRIVACY POLICY

http://tess2.uspto.gov/bin/showfield?f=doc&state=4004:mspov2.8.2 8/25/2009




Trademark Electronic Search System (TESS)

Page 1 of 2
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Trademarks > Trademark Electronic Search System (TESS)

TESS was last updated on Tue Aug 25 04:02:55 EDT 2009

ress nowe] Nowis [ e srorsoe 5k 06 | pomon | “veir Jeueyer | cunnvier
oo

Please logout when you are done to release system resources allocated for you.

List At:

TARR Status J] ASSIGH Status |

OR|[ Jump | to record: Record 10 out of 28

MLESeid® ( Use the "Back” button of the Internet

Browser to return to TESS)

GULP

Word Mark

Goods and
Services

Standard
Characters
Claimed

Mark Drawing
Code

Serial Number
Filing Date
Current Filing
Basis

Original Filing
Basis

Published for
Opposition
Owner

Attorney of
Record

Type of Mark
Register

http://tess2.uspto.gov/bin/showfield?f=doc&state=4004:mspov2.8.10

GULP

IC 036. US 100 101 102. G & S: Financial services, namely, foreign exchange trading services via
an online communications network; financial research services

(4) STANDARD CHARACTER MARK

77017948
October 10, 2006

1B
1B

February 13, 2007

(APPLICANT) Goldman, Sachs & Co. The Goldman Sachs Group, Inc., a Delaware corporation,
and The Goldman, Sachs & Co., LLC, a Delaware limited liability company LIMITED
PARTNERSHIP NEW YORK 85 Broad Street New York NEW YORK 10004

John Squires

SERVICE MARK
PRINCIPAL

8/25/2009
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Live/Dead
Indicator
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LIVE

{ HOME | SITE INDEX! SEARCH | eBUSINESS | HELP | PRIVACY POLICY
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Trademark Electronic Search System (TESS) Page 1 of 2

R i Iragl] i ! f+ i
Trademarks > Trademark Electronic Search System (TESS)

TESS was last updated on Tue Aug 25 04:02:55 EDT 2009
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Nerroc

Please logout when you are done to release system resources allocated for you.

List At: OR to record: Record 15 Out Of 28

( Use the "Back" button of the Internet

Browser to return to TESS)

Typed Drawing

Word Mark GULP

Goods and  IC 035. US 100 101 102. G & S: Office functions for others, namely providing call-centers, secretarial

Services services, creating and distribution of mailings and data processing services, namely maintenance of
customer data, providing office jobs, namely running online databases for procurement of jobs,
especially procurement of employees and freelancers for IT-projects; providing online directory
information services also featuring hyperlinks to other websites; customer services in the fields of
procurement of jobs; product marketing for others; job placement; business management; business
consultation; foreign trade information and consultation, namely, fostering trade relations between the
Federal Republic of Germany and the United States; employment staffing, placement, consulting and
recruiting; employment outplacement services; temporary employment agencies; providing online
information in the field of employment, namely, information on available jobs and available employees;
advertising agencies; business management and consultation, namely, negotiation of business
projects for others in the field of information technology; business management, namely, business
administration for others

IC 038. US 100 101 104. G & S: Telecommunication services in the Internet sector, namely, web
messaging, electronic file transfer services over a global computer network, and providing multiple
user dial up and dedicated access to the Internet

IC 042. US 100 101. G & S: Hosting the websites of others on a computer server for a global
computing network; registration of domain names for identification of users on a global computer
network; online offers contacts, namely, data mining; interactive technical consultation in the field of
design, implementation and maintenance of computer networks, namely, internet related networks,
local area networks and wide area network; industrial research services in the field of network related
hard and software; computer services, namely, designing and implementing network web pages, web
sites for others; consulting services in the field of design, selection, implementation and use of
computer hardware and software systems for others; product research and development; scientific
research; computer programming for others

Mark

Drawing (1) TYPED DRAWING

Code

http://tess2.uspto.gov/bin/showfield ?f=doc&state=4004:mspov2.8.15 8/25/2009
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Trademark Electronic Search System (TESS) Page 2 of 2

Serial

Number 76148250

Filing Date  October 17, 2000

Current

Filing Basis *4F

Original ,

Filing Basis *4D'44E

Published

for October 8, 2002

Opposition

Registration

Number 2667885

Registration

Date December 31, 2002

Owner (REGISTRANT) Gulp Information Services GmbH CORPORATION FED REP GERMANY Ridlerstr. 37
a D-80339 Munchen FED REP GERMANY

Attorney of

Record Kenneth F Florek

Priority Date April 17, 2000
Type of Mark SERVICE MARK
Register PRINCIPAL

Affidavit

Text SECT 15. SECT 8 (6-YR).
Live/Dead

Indicator LIVE

—

1k
A B
i

| HOME | SITE INDEX| SEARCH | eBUSINESS ; HELP | PRIVACY POLICY
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ress ove] Nowsr | s e Fons sroves e JSEARGH 0G | Borros | et | prey e | cummisr

Please logout when you are done to release system resources allocated for you.

List At:

TaRR status_Jl ASsIGH Status

OR|[ Jump | to record: Record 16 out of 28

MR ( Use the "Back” button of the Internet

Browser to return to TESS)

Typed Drawing

Word Mark
Goods and Services

Mark Drawing Code
Serial Number

Filing Date

Current Filing Basis
Original Filing Basis
Published for
Opposition
Registration Number

International
Registration Number

Registration Date
Owner

Assignment Recorded
Attorney of Record
Type of Mark

Register

Live/Dead Indicator

;
:

NeXT LisT

http://tess2.uspto.gov/bin/showfield?f=doc&state=4004:mspov2.8.16

GULP!

IC 028. US 022 023 038 050. G & S: ARTIFICIAL FISHING LURES AND ARTIFICIAL
FISHING LURE BODIES. FIRST USE: 20030300. FIRST USE IN COMMERCE: 20030500

(1) TYPED DRAWING
76529890

July 18, 2003

1A

1B

March 23, 2004
2902123
0849491

November 9, 2004

(REGISTRANT) PURE FISHING, INC. CORPORATION IOWA 1900 18th Street Spirit Lake
IOWA 51360

ASSIGNMENT RECORDED
Lance G. Johnson
TRADEMARK

PRINCIPAL

LIVE

Newusn | smucrun Jenes Fomuf romscie [SEARCH 0G | ~tor | ~vep | Prev s | cum s |
—

e ooc

8/25/2009
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Please logout when you are done to release system resources allocated for you.

List At: OR to record: Record 23 Out Of 28

Browser to return to TESS)

MRl ( Use the "Back” button of the Internet

Typed Drawing

Word Mark GULP!

Goods and IC 042. US 100 101. G & S: mail order catalog services and retail store services featuring

Services photographic equipment and photographic supplies. FIRST USE: 19910600. FIRST USE IN
COMMERCE: 19910600

Mark Drawing

Code (1) TYPED DRAWING

Serial Number 74724875

Filing Date September 5, 1995

Cun:ent Filing 1A

Basis

Orig_inal Filing 1A

Basis

Published for .

Opposition April 9, 1996

Registration

Number 1984336

Registration Date July 2, 1996

Owner (REGISTRANT) UNIQUE PHOTO, INC. CORPORATION NEW JERSEY 11 VREELAND ROAD
FLORHAM PARK NEW JERSEY 07932-151

Attorney of

Record Bruce H. Sales

Type of Mark SERVICE MARK

Register PRINCIPAL

Affidavit Text SECT 15. SECT 8 (6-YR). SECTION 8(10-YR) 20051025.

Renewal 1ST RENEWAL 20051025

Live/Dead

Indicator LIVE

http://tess2.uspto.gov/bin/showfield?f=doc&state=4004:mspov2.8.23 8/25/2009




Trademark Electronic Search System (TESS) Page 2 of 2

g

s vowe] ewusen [omucrumd e o] seomsorr [SEARGH 06 | ~ror ] ~bep ] ey Lisr | curnisr
Nexr List | Frstooc | Prev Doc | Nexrac | Lastoc |

t HOME | SITE INDEX{ SEARCH | eBUSINESS | HELP | PRIVACY POLICY

http://tess2.uspto.gov/bin/showfield?f=doc&state=4004:mspov2.8.23 8/25/2009




Trademark Electronic Search System (TESS) Page 1 of 2

Trademarks > Trademark Electronic Search System (TESS)

TESS was last updated on Tue Aug 25 04:02:55 EDT 2009

s o] ewusta | o Fnce Fome oxeco J5caRcH 06 | “parrow | g1 | prev sy | curner |

Please logout when you are done to release system resources allocated for you.

List At: OR to record: Record 3 out of 28

M ( Use the "Back" button of the Internet

Browser to return to TESS)

Maxi1Gulp

Word Mark MAXIGULP

Goods and IC 021. US 002 013 023 029 030 033 040 050. G & S: buckets, washing brushes, brooms and parts

Services thereof, namely, metal and non-metal broom handles, sold as a unit, cloths for wiping or dusting,
dust pans, mops and parts thereof, namely, metal and non-metal mop handles, sold as a unit, mop
heads, squeegees, cleaning sponges, non-electrical carpet and hardwood floor sweepers, and
scouring pads. FIRST USE: 20051227. FIRST USE IN COMMERCE: 20051227

Standard
Characters
Claimed

Mark Drawing
Code

Serial Number 78790541
Filing Date January 12, 2006
Current Filing

(4) STANDARD CHARACTER MARK

Basis 1A

Original Filing 1B

Basis

Publisl]c_ed for June 6, 2006

Opposition

segistration 3266342
umber

Registration

Dots July 17, 2007

http://tess2.uspto.gov/bin/showfield?f=doc&state=4004:mspov2.8.3 8/25/2009




Trademark Electronic Search System (TESS) Page 2 of 2

Owner (REGISTRANT) NCP Enterprises, LLC LTD LIAB CO OHIO 625 Burt St Springfield OHIO 45505

(LAST LISTED OWNER) NEXSTEP COMMERCIAL PRODUCTS, LLC LTD LIAB CO OHIO 625
BURT STREET SPRINGFIELD OHIO 45505

Assignment

Recorded ASSIGNMENT RECORDED
Attorney of . )

Record Melanie Martin-Jones

Type of Mark TRADEMARK

Register PRINCIPAL

Live/Dead

Indicator LIVE

ress owe] NewUsn | oy e Fome oromeoer JSEARCHOG |~ tor ] v ] erev sy | cummsr
Next Doc

| HOME | SITE INDEX] SEARCH { eBUSINESS | HELP | PRIVACY POLICY
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Please logout when you are done to release system resources allocated for you.

List At: OR to record: Record 4 Out Of 28

:
]
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:
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ssin status | ( Use the "Back” button of the Internet

Browser to return to TESS)

GULP! ALIVE

Word Mark GULP! ALIVE
Goods and IC 028. US 022 023 038 050. G & S: Artificial fishing bait. FIRST USE: 20060621. FIRST USE IN
Services COMMERCE: 20070615

Standard
Characters
Claimed

Mark Drawing
Code

Trademark

Search Facility NOTATION-SYMBOLS Notation Symbols such as Non-Latin characters,punctuation and
Classification mathematical signs,zodiac signs,prescription marks

Code

Serial Number 78927631
Filing Date July 12, 2006

Current Filin

Basis 9 1A
Original Filing
Basis
Published for
Opposition
Registration
Number

international

(4) STANDARD CHARACTER MARK

1B
January 9, 2007

3300117

http://tess2.uspto.gov/bin/showfield?f=doc&state=4004:mspov2.8.4 8/25/2009
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Registration
Number

Registration
Date

Owner

Attorney of
Record

Prior
Registrations

Type of Mark
Register

Live/Dead
Indicator

ress rove] Nowsa | Sicnie [Fuce Fom sromeoerJSEARCH 0G | ~Tor ] e
o
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0912955

September 25, 2007

(REGISTRANT) Pure Fishing, Inc. CORPORATION IOWA Legal Department 1900 18th Street |
Spirit Lake IOWA 51360 |

Lance Johnson

2902123

TRADEMARK
PRINCIPAL

LIVE
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Please logout when you are done to release system resources allocated for you.

List At;

OR [ Jump | to record: Record 22 out of 28

TARR Status _Jj ASSIGH Status | ( Use the "Back" button of the Internet

Browser to return to TESS)

Word Mark

Goods and
Services

Mark Drawing
Code

Design Search
Code

Serial Number
Filing Date
Current Filing
Basis

Original Filing
Basis

Published for
Opposition

Registration
Number

Registration Date

Owner

Attorney of
Record

http://tess2.uspto.gov/bin/showfield?f=doc&state=4004:mspov2.8.22

Guoranteed Lowest Pricing |

L Wa will eat ony

GULP! GUARANTEED LOWEST PRICING! WE WILL BEAT ANY VERIFIABLE PRICE.

IC 042. US 100 101. G & S: mail order catalog services and retail store services featuring
photographic equipment and photographic supplies. FIRST USE: 19940100. FIRST USE IN
COMMERCE: 19940100

(3) DESIGN PLUS WORDS, LETTERS, AND/OR NUMBERS

26.01.02 - Circles, plain single line; Plain single line circles
26.03.21 - Ovals that are completely or partially shaded

74725159
September 5, 1995

1A
1A
April 9, 1996

1984338

July 2, 1996

(REGISTRANT) UNIQUE PHOTO, INC. CORPORATION NEW JERSEY 11 VREELAND ROAD
FLORHAM PARK NEW JERSEY 07932-151

BRUCE H SALES

8/25/2009
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Disclaimer NO CLAIM IS MADE TO THE EXCLUSIVE RIGHT TO USE "GUARANTEED LOWEST
PRICING!" APART FROM THE MARK AS SHOWN

Type of Mark SERVICE MARK

Register PRINCIPAL

Affidavit Text SECT 15. SECT 8 (6-YR). SECTION 8(10-YR) 20060328.

Renewal 1ST RENEWAL 20060328

Livngead LIVE

Indicator

[ Nowusen | [hee |

e e

j HOME | SITE INDEX| SEARCH | eBUSINESS | HELP | PRIVACY POLICY
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Gulp Divers

FP' Divers

Gulp Divers is a small but busy diving club based near Wisbech. north
Cambridgeshire.

We like to think of ourselves as keen and friendly divers whose focus is on good
skills and safe diving.

We can offer training at all levels and diving within the UK at both intand sites
and off the coast: and we also venture abroad to warmer and bluer waters.

With a high ratio of active instructors we can offer training to new and qualified
divers.

It you are interested in easy-going dives with a fricndly group of divers give us a
call or come and see us on a club night.

For more information about us ctick here.

Gulp Divers meet every first and third Thursday from
8.00pm onwards at the Crown Lodge Hotel, Outwell.

Site last updated 22nd July, 2009

http://www.gulpdivers.co.uk/main.htm

Page 1 of 1
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Gulp-It! Vending - Houston, Texas - A Snack and Soda Vending Company Page 1 of 1

e L ml -)?' -
" Hi‘jj . Wumk! 2 C.'g' R
WRL’/ ' t - A Snack
‘ o £
(%= WAFERS w
W i AN
NETWT 2202 (620) 2w o e o and Soda
Vending
Gulp-It! focuses on your snack and soda vending Company
machines so you can focus on your business.
Ciean
- We are first and foremost a service business. Our mission is slied
NI to remove the hassle from vending snacks and drinks to
g your employees and visitors. Vesrking
i Frosh
Tovrteous
All of our vending machines are wirelessly monitored 24/7. Coansistent
We know when the vending machine needs to be serviced before you do,
no matter where you are in Houston. Vi eless

If you are in the Houston, Texas area and need snack or drink vending
machine service, we invite you to explore our website to learn
more about vending and more about Gulp-It!

When you are ready to talk vending, just click on the “Contact Us”
tab on any page.

11020 Katy Freeway, Houston, Tx 77043 tel. 281-773-3564

© 2009 Guip-It! Inc. Al Rights Reserved.

http://www.gulpitvending.com/ 8/27/2009



Berkley-fishing Gulp!® Alive™ Page 1 of 2

LOCATE A STORE § g CART | YOUR AGCOUNT

PRODUCTS ABOUTUS COMMUNITY & EVENTS

Search Products GO New Products : Gulp!® Alive™

»  Gulp!® Alive™

NEW Berkley® Guip!® Alive™ is the next generation in Gulp!®
technology. Now your favorite baits come floating in the "Magic
Gravy" in small, large, or the all NEW elongated Oval buckets,
enabling you to recharge all of your favorite Gulp!® baits by
putting them back in the bucket. The new Guip!® Alive™ baits
absorb 20% more Gulp!® scent and attractant which, you guessed
it, makes them at least 20% MORE EFFECTIVE than the 1st
generation baits. They also have a 34% better swimming action
than original Gulp!®. WOW! More attractant, better action, BETTER

REGISTER RESULTS than ever before! At Berkley®, our passion is that you
CATCH MORE FISH! Get yourself some Guip!® Alive!™ and go have

YOUR some fun!

WARRANTY

LEARN MORE » Dadid o Abee T Drepa o

* NEW Jarred- Minnows

e NEW Ghost Shrimp
KEEPING » NEW _Super Worms
WATERS * NEW Jarred- Angle Worms NEW Berkley® Gulp!
FISHABLE * NEW Jarred- Corn ® Alive!™ 5" Crazy
LEARN MORE »  * NEW Jarred- Maggots Leg Jerk Shad,

* NEW Jarred- Waxies Chart. Pepper Neon

» NEW Jarred- Fish Fry

* NEW 3 in. Bulky Hawgs

3 in. Nuclear Neilys

Crawfish

* NEW 6 in. Nightcrawlers
* NEW Crazy Leg Grubs
* NEW Jerk Shads

* NEW Lizards

= NEW Sand Eels

* NEW Bloodworms

« NEW 8 in. Eels

* NEW Spray Attractants
* NEW Leeches

* NEW Minnow Grubs

e NEW Minnows

» NEW Pogys

http://www .berkley-fishing.com/cat.php?k=96323 8/27/2009



Berkley-fishing Gulp!® Alive™ Page 2 of 2

« NEW Sandworms

e NEW Shrimp

* NEW Squid

o NEW Swimming Mullets

= NEW Cobalt Fire™ SW GULP!® Rod
Series

» NEW 7 In. Belly Strips

NEVY. Jarr igging Grub

» NEW Jarred- Minnow Head

NEW PRODUCTS e SOFT BAIT « COMBOS ¢ HARD BAITS o LINE » REELS » RODS ¢ TERMINAL TACKLE o TOOLS/EQUIPMENT

http://www.berkley-fishing.com/cat.php?k=96323 8/27/2009



Big Gulp Games [HOME] Page 1 of 1

News  Downloads  Screenshots  Sprites  Videos  PGF Tutorials

http://biggulpgames.markthomesdesign.com/home.html 8/27/2009
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big gulp films

PAUSE i

http://biggulpfilms.blogspot.com/

Page 3 of 3

8/27/2009



Write Well Write Now: Gulp!Fiction Page 1 of 1

write ” m o
well WJoy Aimce

Need edirorial assistance,
or a ghostwriter?

RA DipTeaching
Acceredited Coach

Home
About Joy Aimeé
Creativity Coaching

Writers Groups

Gulp!Fiction

Gulp!Fiction

Writing Real "Fiction is the ultimate expression of our imagination.
It is "the creation of things as yet unseen.”
FREE Coaching Trial
Witten with beginners in mind, Gulp!Fiction will spark your

FREE Editing and imagination and get the creative juices flowing. Best of all, Joy
Assessment offers specific and useful direction that will help you become the
very best writer that you can be.
Forums
Contact Joy Course content includes:
Testimonials e Story Starters
Copyright Advice : C, rer ?;:'%;T:gr::ters
Articles e Creating Powerful Imagery
o Wiriting Brilliant Beginnings
e Successful Endings
e Punctuation
e Silencing the Intemai Editor

The course fee includes the Gulp!Fiction workhook (which will be sent to you via e-mail as an electronic
PDF document), with weekly chapters and assignments carried out with direct feedback and guidance from
Joy for an 8 week period.

Course Fee: $350
Register for Gulp!Fiction now!

"Since completing the Gulp!Fiction course | have become a person who writes, instead of a person who wants
to write. Joy's feedback gave me practical advice and clear methods, allowing me to improve my stories. The
habits that | developed during the course also meant that | was better prepared, when the opportunity arose,
to apply for a scholarship in the Arts (MS Society). Gulp!Fiction gave me the courage to write the submission;
| believe that the skills | acquired and practiced contributed to the success of my application. The scholarship
will give me the opportunity to have better writing tools and more coaching to keep developing my story telling
abilities. | thoroughly recommend it to anyone who procrastinates about writing or wants to know how to
begin."

-J. Love

http://www.writewellwritenow.com/gulp_fiction.php 8/27/2009




Google Gulp Page 1 of 1

C:() L )glC Google Gulp

Quench your thirst for knowledge.

At Google our mission is to organize the world's information and make it
useful and accessible to our users. But any piece of information's
usefulness derives, to a depressing degree, from the cognitive ability of
the user who's using it. That's why we're pleased to announce Google
Gulp (BeETA)™ with Auto-Drink™ (LIMITED RELEASE), a line of "smart drinks"
designed to maximize your surfing efficiency by making you more
intelligent, and less thirsty.

Think fruity. Think refreshing.

Think a DNA scanner embedded in the lip of your bottle reading all 3 Learn more

gigabytes of your base pair genetic data in a fraction of a second, fine- . .

tuning your individual hormonal cocktail in real time using our patented » Google gulp introduction
Auto-Drink™ technology, and slamming a truckload of electrolytic

neurotransmitter smart-drug stimulants past the blood-brain barrier to From forest to freezer - history
achieve maximum optimization of your soon-to-be-grateful cerebral .
cortex. Plus, it's low in carbs! And with flavors ranging from Beta Carroty 4 great flavors : product details
to Glutamate Grape, you'll never run out of ways to quench your thirst for )
knowledge. Frequently asked questions

How to get Gulped?

You can pick up your own supply of this "limited release" product simply
by turming in a used Gulp Cap at your local grocery store. How to get a
Gulp Cap? Well, if you know someone who's already been "gulped,” they
can give you one. And if you don't know anyone who can give you one,
don't worry ~ that just means you aren't cool. But very, very (very!) soon,
you will be.

Google Guip and Your Privacy

From time to time, in order to improve Google Gulp's usefuiness for our users, Google Gulp will
send packets of data related to your usage of this product from a wireless transmitter embedded
in the base of your Google Gulp bottle to the GulpPlex™, a heavily guarded, massively parallel
server farm whose location is known only to Eric Schmidt, who carries its GPS coordinates on a
64-bit-encrypted smart card locked in a stainless-steel briefcase handcuffed to his right wrist. No
personally identifiabie information of any kind related to your consumption of Google Gulp or any
other current or future Google Foods product will ever be given, sold, bartered, auctioned off,
tossed into a late-night poker pot, or otherwise transferred in any way to any untrustworthy third
party, ever, we swear. See our Privacy Policy.

©2009 Google - Home - About Google - We're Hiring - Site Map

http://www.google.com/googlegulp/ 8/27/2009



Gulp: Explore Your Thirst | RYAN RIEGNER Page 1 of 6

PORTFOLIO | BLOG | ABOUT
RYAN RIEGNER

FEEDBACK IS ENCOURAGED AND WELCOME!

e Gulp: Explore Your Thirst

e February 18, 2009
4 comments
e In Coorporate, Design, Identity, Logo, Portfolio, Print, Web

One of my more in-depth works on identity design, Gulp is an company created around it’s internet
based search engine. Along with the Gulp search homepage and search results page, I also produced the
standard corporate identity of logo, business cards, envelopes and letterheads, along with annual report
covers, t-shirts, and brand book. All Type is set in Trade Gothic Bold and Medium.

http://www.ryanriegner.com/gulp-identity/ 8/27/2009
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Comments

David Airey

Hello from across the water.

I like it, Ryan. Particularly how you show the flexibility of the mark across various media.
frebro

I love the business card design. It’s interesting to see how you work with light and dark backgrounds to
create different feelings in the designs, but still manage to keep them together as a whole.

David Airey

I second that, Fredrik. The business card’s slick.

Ryan Riegner

Thanks for the great responses David and frebro. @frebro — Yes, it was an interesting challenge to deal
with sharply contrasting background in relation to the varying values of the logo, and then to obtain a
sense of unity above it all! It was a much different approach than my other identity projects and I’m
pleased how gulp turned out. Cheers on the Karlshamn logo as well.

What Do You Think?

Name

http://www.ryanriegner.com/gulp-identity/ 8/27/2009



Gulp: Explore Your Thirst | RYAN RIEGNER Page 5 of 6

Required!

E-mail

Safe from Spam!

Website

Optional!

Comment

POSI
« Search

- Most Popular

o Write it, Buy it, Eat it, Enjoy it!
o Jaw Dropping Gulp Logo Concept
o Armed Crime Task Force Logo Proposal
o Waterblock Type Book

o US Money. Put to Shame Down Under
o “Happy 4th of July™ Says the Lixplosives!
o The Carpet Art Craftsmanship
o Todlers Kidnap my Camera
o The Eleflate: Inflatable Bag Sculpture
o Type Spec Vision Testing

o Philippines Currency

o lypography Talks Back

o Hot off the Melody Press

o Gulp: Explore Your Thirst

o Albino Rhino Design is Born

. Topics

http://www.ryanriegner.com/gulp-identity/ 8/27/2009




Gulp: Explore Your Thirst | RYAN RIEGNER

Albino Rhino (1)
Animation (1)
Blog (8)

Book (3)

Book Cover (2)
Coorporate (4)
Currency (2)
DILY (4)
Design (13)
Digital Art (1)
Drawing (1)
Identity (6)
International (3)
Logo (5)

NYC (1)
Painting (2)
Photography (4)
Portfolio (12)
Portraits (1)
Poster (1)

Print (4)
Printmaking (2)
Re-Design (2)
Sculpture (2)
Typography (7)
Uncategorized (1)
Web (2)

0 00000 0000000000000 O0OO0ODO0CO0OO0OO0O0OO0

RSS | PORTFOLIO | BLOG | ABOUT

http://www.ryanriegner.com/gulp-identity/

Page 6 of 6
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John Ryckevic 1

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

7-Eleven, 1Inc.,
Opposer,
V. Opposition No. 117,739

Lawrence I. wechsler,

N N NN

Applicant.

**********************************************'hh»

»
e
-
.
»
5
*»
*

ORAL DEPOSITION OF
JOHN RYCKEVIC
March 29, 2002

********************************************k*#*******

ORIGINAL

ORAL DEPOSITION OF JOHN RYCKEVIC, taken at the
instance of the Opposer on the 29th of March, A.D.,
2002, in the above-styled and numbered cause at the
offices of 7-gleven Corporation, 2711 North HaskelTl,
29th Floor, in the City of pallas, County of pallas
and State of Texas before Shauna p. Camp, CSR, a
Certified Shorthand Reporter in and for the State of
Texas, pursuant to the Federa] Rules of Civil

Procedure.
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John Ryckevic 2

Pursuant to information made a part of the
record at the time said testimony was taken, the

following includes ali parties present.

APPEARANCES

FOR THE OPPOSER:

Mr. Charles R. Mandly

WILDMAN, HARROLD, ALLEN & DIXON
225 west wacker Drive

Chicago, I17inois 60606-1229

FOR THE APPLICANT:

Mr. Thomas Furth (via Telephone)
ATTORNEY AT LAW

122 East 42nd Street, Suite 4000
New York, New York 10168

**7‘:***7‘:*3‘:****k****i‘:***f:*;’:

214.855.5300 AR/ 800.445.7718 5
7HG00487




W R

W 0 N o w

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

John Ryckevic 37

and ask you if you could identify that for us, please,
sir.

A. Page 47 is reflective of a little -- a card
holder. The actual -- it's a paper holder that you
would put a phone card into around Christmas time, and
again, it's -- on that particular item the main
program is the phone card that we're offering people
for gift giving, but it does reflect our BIG GULP cup
on there. Again, it's something that customers would
be familiar with.

S0 we offered this with the purchase of a
phone card, and again, it did the have the BIG GULP
Cup on there. So it was a little extra value ad for
the customer. And then they could turn around and
give it as a gift, a stocking stuff.

?75. (By Mr. Mandly) 1'd next like to direct your
atté;E1on to the materials at pages 48 through 53 of
Exhibit 1 and ask you if you could identify those
materials for us, please, sir.

A. we have taken the -- these are examples of
taking our BIG GULP and putting it onto other items.
Page 48 is a Frisbee. Page 49 is a hat, and then page
50 is we developed a whole merchandise catalog
primarily for internal use where our employees could

purchase items that have our different marks on them.
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John Ryckevic 38

So the 2001 catalog, a lot of different
shirts and different type things that carry many of
our trademarks and, I think, examples of the ones that
would carry the BIG GULP trademark. so there's a
water bottle on page 53 that has BIG GULP on it.
There could be some SLURPEE ones. There's golf balls,
so this is a good example of the types of items
outside of a fountain Cup that would have our
trademarks on it. And there's examples of the ones
with the BIG GuLP.

Q. Thank yoq#;j

Mr. Ryckevic, I'm going to hand you again
Deposition Exhibit No. 1, and 1I'd 1like to direct your
attention specifically to pages 34 and 35 and 36 of
that exhibit. You've previously testified as to you
know what those jtems are, that they're in-store
displays. But I notice that there are multiple GULP
products pictured in those advertisements. Is there
any particular reason why multiple products are
depicted in the advertising?

A. Yes. We -- I think page 34 -- the verbiage
that's on there really kind of hits on the fact that
the program is not only one cup. There's a family of
vessels that the customers can enjoy, so what we try

to do is -- this 1is an example of one. It was around
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John Ryckevic 56

independents that actually had a name similar to ours,
and I think they called it 7 In-and-out. You know,
they kind of made it lTook a Tittle T1ike 7-Eleven, but
that's the only personal knowledge of one that I would
have. Again, that was the southern california area.

MR. FURTH: That's really all that 1
have for the witness.

REDIRECT EXAMINATION

BY MR. MANDLY:
fﬁﬂa. The only question T have is, again, referring

L

back to the merchandising catalog. I just want to

——

make certain that I understand your testimony with
respect to the nature of the consumer to whom that's
directed. 1Is it your testimony that that catalog is
directed exclusively to 7-gleven employees for
exclusively internal use?

A. The catalog is made available to 7-eleven
employees, but they can purchase these items -- and
many people do; in fact, I have -- purchase these logo
items for their friends. so you do not have to be a
7-Eleven employee to be wearing a BIG GULP hat. As an
employee, you have access to them at good rates, and
you can buy them for your friends or your -- the ball
team. So the catalog is directed at employees, but

they're being worn by -- those types of things are

214.855.5300 U\Rf 800.445.7718
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John Ryckevic 57

being used by other than 7-Eleven employees.

Q. And over the years are you aware of 7-Eleven
using -- well, 1'11 call them merchandising products
-- TOo promote its other store products? In other
words, are there times when 7-Eleven has had, 1like,
special offers for materials that might be otherwise
branded 7-Eleven or with some of the other marks?

A. We've offered within the store -- I can
remember one time we did -- we kind of did a special
shirt that was only available at 7-tleven. It was
tied in with the Simpsons, and it had the BIG GULP on
it. sSo we do use it. It was T-shirts that we
offered. so from time to time, depending on the
program, we may offer that logo'd one. But it
typically would be tied to something else that was

going on, a movie or a TV show.

furthefi:]

then.

MR. MANDLY: I don't have anything

MR. FURTH: okay. I guess we're done

MR. MANDLY: Thank you very much.
MR. FURTH: Thank you.

(Deposition concluded at 10:43 a.m.)
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