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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following party opposes registration of the indicated application.

Opposer Information

Name AMERIFIT, INC.
Entity Corporation Citizenship Delaware
Address 55 Sebethe Drive Suite 102
Cromwell, CT 06416
UNITED STATES
Attorney George A. Pelletier, Jr.
information Cantor Colburn LLP

55 Griffin Road South

Bloomfield, CT 06002

UNITED STATES

tm@cantorcolburn.com Phone:(860) 286-2929

Applicant Information

Application No 78971771 Publication date 05/15/2007
Opposition Filing 06/13/2007 Opposition 06/14/2007
Date Period Ends

Applicant

Zoorobh, George K.

1111 E. Fillmore

Colorado Springs, CO 80907
UNITED STATES

Goods/Services Affected by Opposition

Class 005. First Use: 2001/08/01 First Use In Commerce: 2003/05/01
All goods and sevices in the class are opposed, namely: Vitamins and Dietary Supplements

Grounds for Opposition

Priority and likelihood of confusion Trademark Act section 2(d)

Torres v. Cantine Torresella S.r.l.Fraud 808 F.2d 46, 1 USPQ2d 1483 (Fed. Cir. 1986)

Marks Cited by Opposer as Basis for Opposition

U.S. Registration | 2336605 Application Date 01/09/1998

No.

Registration Date | 03/28/2000 Foreign Priority NONE
Date

Word Mark ESTROVEN

Design Mark

Description of NONE

Mark



http://estta.uspto.gov

Goods/Services

Class 005. First use: First Use: 1997/12/10 First Use In Commerce: 1997/12/10
DIETARY AND NUTRITIONAL SUPPLEMENTS

U.S. Registration | 2621697 Application Date 12/23/1998

No.

Registration Date | 09/17/2002 Foreign Priority NONE
Date

Word Mark ESTROVEN BONE DENSITY

Design Mark

Description of
Mark

NONE

Goods/Services

Class 005. First use: First Use: 1998/12/21 First Use In Commerce: 1998/12/21
DIETARY AND NUTRITIONAL SUPPLEMENTS

U.S. Registration | 2395419 Application Date 07/14/1999

No.

Registration Date | 10/17/2000 Foreign Priority NONE
Date

Word Mark ESTROVEN ENERGY

Design Mark

Description of
Mark

NONE

Goods/Services

Class 005. First use: First Use: 1999/09/24 First Use In Commerce: 1999/09/24
dietary and nutritional supplements

U.S. Application 77119464 Application Date 03/01/2007

No.

Registration Date | NONE Foreign Priority NONE
Date

Word Mark ESTROVEN VITALITY

Design Mark

Description of
Mark

NONE

Goods/Services

Class 005. First use: First Use: 2007/02/26 First Use In Commerce: 2007/02/26
Dietary and nutritional supplements

U.S. Application 78661798 Application Date 06/30/2005

No.

Registration Date | NONE Foreign Priority NONE
Date

Word Mark

ESTROVEN MENOPAUSE TEST

Design Mark

Description of
Mark

NONE

Goods/Services Class 005. First use:
Test kits for determining hormone levels for home use
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Name George A. Pelletier, Jr.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of:
Trademark Application Serial No.:  78/971,771
Filed: September 11, 2006
Mark: ESTROVIVE (standard characters)
Published: May 15, 2007
|
AMERIFIT, INC. [
|
Opposer, |
I Opposition No.:
v. |
|
ZOOROB, GEORGE K. |
|
Applicant. |
|
NOTICE OF OPPOSITION

In the matter of the application for registration of the mark ESTROVIVE for
“vitamins and dietary supplements” in International Class 5, Serial No. 78/971,771, filed
September 11, 2006, by George K. Zoorob and published for opposition in the Official
Gazette on May 15, 2007, Opposer, AMERIFIT, INC., believes that it would be damaged

by such registration, and hereby opposes the registration of the Applicant’s mark.



As grounds in support of its opposition, Opposer asserts the following:

Opposer, Amerifit, Inc., is a Delaware corporation, with a principal place of

business of 55 Sebethe Drive, Suite 102, Cromwell, CT 06416.

Opposer offers a variety of health and wellness products, including, but not limited

to, supplements for human consumption.

Opposer, itself or through related companies, is the owner of several U.S.
trademark registrations and applications comprising or including the mark

ESTROVEN, as set forth below:

1. ESTROVEN, U.S. Reg. No. 2336605, registered March 28, 2000, for
“dietary and nutritional supplements,” with a date of first use in commerce
of December 10, 1997; and

ii. ESTROVEN BONE DENSITY, U.S. Reg. No. 2621697, registered
September 17, 2002, for “dietary and nutritional supplements,” with a date
of first use in commerce of December 21, 1998; and

11i. ESTROVEN ENERGY, U.S. Reg. No. 2395419, registered for October 17,
2000, for “dietary and nutritional supplements,” with a date of first use in

commerce of September 24, 1999; and



iv. ESTROVEN VITALITY, U.S. Application Ser. No. 77119464, filed March
1, 2007, for “dietary and nutritional supplements,” with a date of first use in
commerce of February 26, 2007; and

V. ESTROVEN MENOPAUSE TEST, U.S. Application Ser. No. 78661798,
filed October 17, 2006, for “test kits for determining hormone levels for

home use,” with a date of first use in commerce of May 15, 2005.

Notwithstanding the foregoing, Applicant filed its trademark application to register
the mark ESTROVIVE on September 11, 2006, for the goods “vitamins and dietary
supplements.” The application asserts a date of first use of August 1, 2001, and a

date of first use in or with commerce of May 1, 2003.

Opposer, or its predecessors in interest, have used the mark ESTROVEN in
connection with dietary and nutritional supplements since at least as early as
December 10, 1997, far earlier than the date of first use and the date of first use in

commerce asserted by the Applicant in its application.

Upon information and belief, the goods of the Opposer and the goods of the
Applicant are marketed and otherwise offered to the same or similar consumers, in

the same or closely related channels of trade.

The Opposer’s mark ESTROVEN and the Applicant’s mark ESTROVIVE are

confusingly similar. In light of this confusing similarity, and bearing in mind that



10.

the goods of the Opposer and the Applicant are similar or closely related, are
directed toward the same or similar consumers, and move in the same or closely
related channels of trade, registration of ESTROVIVE in connection with the goods
set forth in the application is likely to cause confusion, mistake, or deception as to

the source or sponsorship of the goods set forth therein.

In light of the foregoing, the Opposer submits that the Applicant’s mark so
resembles the Opposer’s senior mark, and the circumstances surrounding its
marketing such, that the same consumers or potential consumers are likely to
encounter the marks in a context giving rise to confusion, mistake, or deception as
to source, sponsorship or endorsement within the meaning of Section 2(d) of the

Trademark Act.

If the Applicant is granted the registration herein opposed, it would obtain at least a
prima facie exclusive right to use the mark. Such registration would be the source

of damage and injury to the Opposer.

Applicant alleges in its application for the mark ESTROVIVE that “...the mark was
first used at least as early as 08/01/2001, and first used in commerce at least as
early as 05/01/2003, and is now in use in such commerce.” Such allegations are
supported by the signed Declaration of the Applicant, that:
The undersigned, being hereby warned that willful false statements and the
like so made are punishable by fine or imprisonment, or both, under 18

U.S.C. Section 1001, and that such willful false statements, and the like,
may jeopardize the validity of the application or any resulting registration,



11.

12.

declares that he/she is properly authorized to execute this application on
behalf of the applicant; he/she believes the applicant to be the owner of the
trademark/service mark sought to be registered, or, if the application is
being filed under 15 U.S.C. Section 1051(b), he/she believes applicant to be
entitled to use such mark in commerce; to the best of his/her knowledge and
belief no other person, firm, corporation, or association has the right to use
the mark in commerce, either in the identical form thereof or in such near
resemblance thereto as to be likely, when used on or in connection with the
goods/services of such other person, to cause confusion, or to cause
mistake, or to deceive; and that all statements made of his/her own
knowledge are true; and that all statements made on information and belief
are believed to be true.

Upon information and belief, the Opposer alleges that the Applicant’s mark was not
in fact first used in August 1, 2001, was not first used in commerce at least as early

as May 1, 2003, and was not in use in commerce at the time the application was

filed.

Opposer submits that despite the Applicant’s assertions in its application, there was
and has been no bona fide use of the ESTROVIVE mark in connection with the

goods set forth in the Applicant’s application.



WHEREFORE, Opposer Amerifit, Inc., prays that the instant opposition be sustained, that
registration to the Applicant George K. Zoorob be refused, and that the application be

found void due to the fraudulent claims of use included therein.

Respectfully submitted,

AMERIFIT, INC.

Date: June 13, 2007 //{)///

55 Griffin Road South
Bloomfield, CT 06002

(860) 286-2929 (phone)

(860) 286-0115 (fax)
GPelletier@CantorColburn.com

Attorneys for Opposer



