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IN THE TRADEMARK TRIAL AND APPEAL BOARD
In re Application of Promgirl, Inc.

Mark: PROMGIRL (DESIGN)
Serial No. 78875952

Promgirl, Inc.

Opposer
v. Opposition No. 91177463
Promgirl, LLC

Applicant

RESPONSE TO ENTRY OF NOTICE OF DEFAULT

Promgirl, LLC (““Applicant”) respectfully requests that the Board not enter default
judgment against Applicant for good cause shown, pursuant to Federal Rule of Civil Procedure
55(b). Applicant’s failure to timely file an Answer to the Notice of Opposition was not willful.
Setting aside the default will not prejudice Opposer in any respect as the parties continue to be
engaged in settlement discussions. Moreover, Applicant has a meritorious defense to the
opposition. This motion is filed within the time set forth by the Board.

Courts have the inherent power to consider equitable factors in deciding whether
to set aside the entry of a default judgment. Enron Oil Corp. v. Diakuhara, 10 F.3d 90, 96 (2d
Cir. 1993). Courts strive to resolve cases on the merits and avoid harsh or unfair results. Key
Bank of Me. v. Tablecloth Textile Co., 74 F.3d 349, 356 (1st Cir. 1996).

This request is made for good cause. A telephone conference with the parties and
their counsel is planned for late July 2009. This case is one of three involving the same parties

and the related marks. All three cases have been suspended for settlement negotiations, and



those negotiations are ongoing. In Opposition No. 91177463, Opposer has recently filed, with
Applicant’s consent, a Motion to Reopen Time in response to an order to show cause why the
matter should not be dismissed for failure to prosecute. Commensurate with that Motion,
Applicant seeks extensions of time in Opposition Nos. 91191566 and 91181734 until August 15,
2009, for settlement negotiations. Opposer is not prejudiced by Applicant’s failure to file its
Answers and, in fact, consents to this request.

Finally, Applicant has a meritorious defense to the Opposition. Applicant was the
first entity to use the subject mark and it is the owner of a similar registered mark for similar
goods. Nonetheless, the parties wish to continue negotiations in an effort to settle these matters.

Accordingly, Applicant respectfully requests that its motion be granted and that
the Request for Extension for settlement being file concurrently herewith be granted.

/sherry flax/

Sherry H. Flax

Saul Ewing LLP

500 East Pratt Street

Baltimore, Maryland 21202-3171
(410) 332-8784

Attorney for Promgirl, LLC

CERTIFICATE OF SERVICE

I hereby certify that on this 14th day of July, 2009, a true and correct copy of the
foregoing Applicant’s Response to Entry of Notice of Default has been duly served by email and
first class mail, postage prepaid, to Susan Goldsmith, 744 Broad St., Suite 1200, Newark, New
Jersey 07102, attorney for Opposer.
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Sherry H. Flax




