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Page 1 Page 3
T 1 NANCY J. CAVEN - 12.3.08
2 IN THE UNITED STATES PATENT AND TRADEMARK OFFICE | 2 * % ¥
3 TRADEMARK TRIAL AND APPEAL BOARD 3
4 4 30(b)(6) Oral Deposition of The Alaris
5 1. CARDINAL HEALTH 303, INC.,, :Opposition No. 5 Group, Inc., taken through its representative :
6  Opposer, :91-177,234 6 NANCY J. CAVEN, at the law offices of Merchant & |
7 v. : 7 Gould, 3200 IDS Center, 80 South Eighth Street,
8 THE ALARIS GROUP, INC., 8 Minneapolis, Minnesota on Wednesday, December 3,
9  Applicant. : 9 2008, commencing at 9:30 a.m. before Rebecca L.
10 2. CARDINAL HEALTH 303, INC., :Opposition No. 10 Klanderud, a Certified Shorthand Reporter.
11  Opposer, : 91-177,365 11
12 v. : 12
13 THE ALARIS GROUP, INC.,, 13
14  Applicant. : 14
15 3. CARDINAL HEALTH 303, INC., :Opposition No. 15 * ok ok
16  Opposer, 1 91-177,366 16
17 v. : 17
18 THE ALARIS GROUP, INC., 18 .
19  Applicant. : ‘ 19 lGlN AL
20 4. CARDINAL HEALTH 303, INC., :Opposition No. 20
21  Opposer, :91-177,367 21
22 v. : 22
23 THE ALARIS GROUP, INC., 23
24 Applicant. : 24
25 5. CARDINAL HEALTH 303, INC., :Opposition No. 25 r
Page 2 Page 4
1 NANCY J. CAVEN - 12.3.08 1 NANCY J. CAVEN - 12.3.08 :
2 Petitioner, : 92-048,172 2 APPEARANCES:
3 v : 3 BRICKER & ECKLER, L.L.P.
4 THE ALARIS GROUP, INC., 4 BY: MARY R. TRUE, ESQUIRE
5 Registrant. : 5 100 South Third Street '
6 6 Columbus, Ohio 43215 [
7 7 614.227.2300 ’
8 * Ok ox 8 Counsel for Opposer and
9 30(b)(6) ORAL DEPOSITION OF 9 Petitioner
10 THE ALARIS GROUP, INCORPORATED 10
11 TAKEN THROUGH ITS REPRESENTATIVE, |11 MERCHANT & GOULD, P.C.
12 NANCY J. CAVEN, 12 BY: KRISTINE M. BOYLAN, ESQUIRE |
13 WEDNESDAY, DECEMBER 3, 2008 13 ERIC R. CHAD, ESQUIRE "
14 MINNEAPOLIS, MINNESOTA 14 3200 IDS Center
15 * * * 15 80 South Eighth Street
16 16 Minneapolis, Minnesota 55402
17 17 612.332.5300 . b
18 18 Counsel for Applicant and
19 19 Registrant
20 20
21 21
22 22
23 23
24 24

ESQUIRE DEPOSITION SERVICES - MINNEAPOLIS

612.332.4230
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Page 5 Page 7
1 NANCY J. CAVEN - 12.3.08 1 NANCY J. CAVEN - 12.3.08
2 APPEARANCES (continued): 2 * koK
3 BONNABEAU, SALYERS, STITES, DOE, 3 NANCY J. CAVEN,
4 ~ ANDRESEN 4 a witness in the above-entitled matter,
5 BY: KATHERYN A. ANDRESEN, ESQUIRE | 5 having been first duly sworn,
6 Suite 200 6 testified on her oath as follows:
7 5050 France Avenue South 7 * ok ok
8 Edina, Minnesota 55410 8 EXAMINATION
9 952.548.6060 9 * k¥
10 Counsel for Applicant and 10 BY MS. TRUE:
11 Registrant 11 Q. Good morning, Ms. Caven. My name is
12 * Ok ok 12 Mary True. We met briefly.
13 13 The court reporter gave you some
14 14 wonderful instructions, and so I won't go over
15 15 those again, but it is difficult sometimes to
16 16 not just converse as you would normally, but
17 17 that you do -- that we do finish our thoughts
18 18 before we go on because it gets kind of muddy.
19 19 You -- I represent Cardinal Health
20 20 303 which owns the Alaris medical products
21 21 division, and we're here for your -- I'm
22 22 assuming you're familiar with the proceeding in
23 23 the Trademark Trial and Appeal Board?
24 24 A, Yes, (witness indicating).
25 25 Q. Okay. So youunderstand why it is
Page 6 Page 8 |
1 NANCY J. CAVEN - 12.3.08 1 NANCY J. CAVEN - 12.3.08
2 INDEX: 2 that you're having your deposition taken here
3 EXAMINATION: PAGE 3 today?
4 ByMs.True............... 7 4 A. Yes.
5 * ok % 5 Q. Okay. And let's go ahead and mark
6 EXHIBITS: 6 your 30(b)(6) deposition notice.
7 CAVEN EXHIBITS: PAGE MARKED 7 * kK
8 Exhibit 1 Notice of Deposition 8 8 (Whereupon, Deposition Exhibit Number
9 Exhibit 2 Bates Nos. Alaris Group 0088-95 25 9 1 was marked for identification.)
10 Exhibit 3 Bates No. Alaris Group 0083 28 10 * ok X
11 Exhibit 4 TESS document on The Alaris Group 36 11 BY MS. TRUE:
12 Exhibit 5 TESS document on Alaris 38 12 Q. And have you seen the document that's
13 Exhibit 6 TESS document on Alaris Select 53 13 been put in front of you as Exhibit 1?
14 Exhibit 7 TESS document on ALARISware 53 14 A. Yes.
15 Exhibit 8 TESS document on ALARISAdvantage 53 |15 Q. Okay. How recently have you seen
16 Exhibit 9 TESS document on ALARIS 53 16 this?
17 Exhibit 10 Bates Nos. Alaris Group 0109-113 58 17  A. Reviewed the questions yesterday.
18 Exhibit 11 "Bread Free" Alaris document 73 18 Q. Okay. Had you seen it before that?
19 Exhibit 12 Franchise Offering Circular 75 19 A. Ireceived it in e-mail but did not
20 Exhibit 13 Franchise Disclosure Document 80 20 have time to review it.
21 * ok ok 21 Q. Okay. Now, do you understand that
22 22 you have been designated as the 30(b)(6)
23 23 designee to answer on behalf of the company on
24 24 these questions? -
25 25 A. Yes. _
2 (Pages 5 to 8)
ESQUIRE DEPOSITION SERVICES - MINNEAPOLIS
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NANCY J. CAVEN - DECEMBER 3, 2008

Page 9 Page 11 |-
I NANCY J. CAVEN - 12.3.08 1 NANCY J. CAVEN - 12.3.08
2 Q. And that you can answer them not 2 involved in --
3 solely based on your personal knowledge, buton | 3 A. Itreally was -- it's a very loose
4 your knowledge of what's going on in the 4 term for service provision. We -- I put
5 company? 5 together a program to sell catastrophic case
6 A. Yes. 6 management services to the work comp industry.
7 Q. Okay. And is -- have you gone 7 Q. Okay.
8 through all of the topics here, and are you 8 A. Soit's a term that we use in the
9 comfortable that you are the person that -- in 9 business. Product development is really -- it's
10 The Alaris Group that is most qualified to 10 all about service provision (witness
11 answer these questions? 11 indicating).
12 A, Indeed. 12 Q. Okay. What is catastrophic case
13 Q. Okay. Could you, Ms. Caven, just 13 management?
14 give me a quick rundown of your professional 14  A. It would be case management services
15 background, starting earliest to most recent? 15 for severely injured workers.
16  A. Sure. I--1am aregistered nurse. 16 Q. And what would that entail?
17 1 started out working in the hospital. I spent 17  A. The case management process?
18 about seven years at the local VA Hospital here 18 It could entail following them
19 in Minneapolis primarily in surgical and 19 through their -- their -- it's basically
20 transplant ICU. 20 providing case management services through their |
21 Went from the hospital into the 21 -- through their progression to maximum medical
22 industry that I'm -- that I work in today which 22 improvement, and then ultimately to get them
23 is case management, workers' comp case 23 back to work (witness indicating).
24 management basically. Worked for a company by {24 Q. And would these -- for a severely
25 the name of Intracorp from '90 to '95. Did case 25 injured worker, would these services start while
Page 10 Page 12
1 NANCY J. CAVEN - 12.3.08 1 NANCY J. CAVEN - 12.3.08
2 management work in the State of Minnesota, 2 the worker was still in the hospital?
3 supervision, product management, product 3 A. Possibly. Depends on how quick the
4 development. 4 adjuster is to refer the file out. Most often,
5 Went to work for a company by the 5 we don't get the file as quickly as that and the
6 name of -- briefly sold some wound care 6 --if you look at complexion of business, the
7 services, very, very briefly, but then came back 7 amount of catastrophic work that we get or that
8 into the industry and went to work for a company 8 one would get is (witness indicating), like
9 by the name of Concentra, CRA Managed Care, and | 9 probably less than one percent of a hundred, so
10 did sales. I was a local account manager, 10 it's a small amount of the total mix of business
11 branch manager. I ultimately ended up as 11 that would be catastrophic.
12 regional sales manager prior to starting this 12 Q. Why did you decide to start your own
13 company in January of 2000. 13 company in January 2000, late '99?
14 Q. Okay. So between say '96 and '99, 14  A. One of my business partners got laid
15 you were with Concentra? 15 off. We decided that we would -- we would try
16 A. Uh-huh. _ 16 to do it on our own.
17 THE COURT REPORTER: Is that a yes? 17 Q. Okay. And who is that?
18 THE WITNESS: Yes. Sorry. 18 A. Chris Delich.
19 - THE COURT REPORTER: That's okay. 19 Q. Now, I'm justalawyer, so if you
20 BY MS. TRUE: 20 could kind of walk through what it is that your
21 Q. And you mentioned that you did some 21 company does or what it was doing in 2000 when |-
22 product development when you were at Intracorp. 22 you started out?
23 What was that? 23 A Sure
24  A. Catastrophic case management. 24 Q. Okay.
25 25 A, The lion's share of our business is

Q. Okay. What kind of products would be

3 (Pages 9 to 12)
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NANCY J. CAVEN - DECEMBER 3, 2008

Page 13

Page 15|

1 NANCY J. CAVEN - 12.3.08 1 NANCY J. CAVEN - 12.3.08
2 case management services provided in the realm 2 the early days that we should look at getting a
3 of the workers' compensation industry. It'sa 3 name that starts at the beginning of the
4 very niche market. There's, you know, not a lot 4 alphabet just because you can then be at the top
5 of people that actually do this work out there 5 of the list rather than at the bottom of the
6 and probably 90, 95 percent of our business is 6 list and literally had a -- a list of -- of
7 literally workers' compensation case management | 7 words that we reviewed one day, and we liked the |
8 services. 8 word Alaris. Fit the bill in terms of being at
9 What happens typically is a file will 9 the beginning of the alphabet and we -- we --
10 come in. 10 it's a Latin derivative meaning wing-like, and
11 Q. From where? 11 we have no hierarchy in this company, so we're
12 A, Probably 85 to 90 percent of our work 12 all pretty much in charge of our own world if
13 comes from workers' compensation carriers. 13 you will or specialty. And so we likened the --
14 Q. Okay. 14 we likened it in the early days to a geese
15 A. A file comes in. It's assigned to 15 flying in V-formation, easy logo. Just put the
16 one of our staff, one of our employees, and they | 16 wings out there. And as the lead bird tires,
17 will manage the medical portion of the claim if 17 there's another bird that takes over the lead
18 they receive it in time, but spend as much time 18 role. That's pretty much -- we liked the sound
19 on the medical end of -- or on the vocational 19 of the word. We thought it had a -- we just --
20 end of things as the medical end of things in 20 we -- we like -- we liked it. We liked the way
21 that they get them to maximum medical 21 itsounded. We felt it had sort of a feminine
22 improvement, and then facilitate or transition a 22 feel to it, and it sort of fit -- it fit the way
23 healthy return to work once they're medically 23 we had the company structured.
24 stable and able to return to their pre-injury 24 BY MS. TRUE:
25 position. 25 Q. Do yourecall any other names that .
Page 14 Page 16 |
1 NANCY J. CAVEN - 12.3.08 1 NANCY J. CAVEN - 12.3.08
2 Q. Okay. And then when you say 95 2 you considered?
3 percent of your work is in the workers' comp 3 A. Oh, gosh. There was a whole list,
4 arena, is that today or is that in 1999 or 2000? 4 but this really was the one. This was the one
5 A. Backin-- back in 2000, it would 5 that we all really could agree on and liked.
6 have been about a 100 percent of our work. 6 Q. So you don't recall any of the other
7 Q. Okay. 7 names?
8 A. We have diversified a bit, but, 8 A. 1don't (witness indicating).
9 again, the lion's share of what we do is in the 9 Q. Okay. Did you ever do a trademark
10 work comp world. 10 search, a formal trademark search on it?
11 Q. Whydid you pick the name Alaris? 11 A. Thesearchthat] --
12 A, Well, there's five women that own the 12 MS. BOYLAN: I'd-object to the word
13 company and -- 13 "you" in terms of, you know, are you referring ki
14 Q. Andyou could agree on something? 14 to Nancy herself?
15 A. There are days. ' 15 Are you referring to the company?
16 MS. TRUE: You didn't hear that. 16 MS. TRUE: She's answering on behalf |
17 THE WITNESS: And we did -- we spent 17 of the company. I
18 a fair amount of time trying to determine what 18 MS. BOYLAN: Okay. i
19 we wanted the company to be called. We decided |19 Did the company ever perform a
20 we didn't want to just call ourself ABC case 20 trademark . ..
21 management company. We did -- we actually had a | 21 THE WITNESS: Not before we picked
22 friend who was on medical leave do research on 22 the name.
23 the internet and come up with different names, 23 BY MS. TRUE:
24 Latin, Greek, Italian. 24 Q. So you picked the name, and then
what?

AN
U

We were given pretty wise counsel in

4 (Pages 13 to 16)
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Page 17

Page 19

1 NANCY J. CAVEN - 12.3.08 1 NANCY J. CAVEN - 12.3.08
2 A. Well, we registered down at the 2 testimony, and I certainly don't have it
3 secretary of state's office, and there was no 3 committed to memory, but that -- I thought you
4 name in use in the State of Minnesota. 4 said that there were some searches or something
5 Q. And then what? 5 performed in subsequent years after that first
6 A. We -- we got business counsel fairly 6 year.
7 early on, within the first year that we were in 7 Could you -- is that true, and what
8 business, and we were actually directed to a law 8 do you recall having been done?
9 firm that did trademark work, intellectual 9 MS. BOYLAN: Well, that's a compound
10 property work, and at that time we decided to 10 question.
11 secure legal counsel to make sure that we could 11 Is that true, yes or no?
12 protect an Alaris at the time, and so I was 12 THE WITNESS: Yes.
13 directed to Kate at the time. 13 BY MS. TRUE:
14 Q. Okay. And did-- do you know whether |14 Q. And what did you have done?
15 your legal counsel conducted a trademark search |15 A. As the company -- well, as I became,
16 at the time after you engaged them? 16 you know, more educated if you will on the
17  A. Ideferred much of that to Kate. 17 business and running a business, which I was a
18 Q. Okay. Do you know whether they did 18 nurse, I was a case manager. I had exposure to,
19 it? 19 you know, a lot of management, but we'd never --
20 A. Idon't. I wouldimagine. I don't 20 we'd never set up a business before so that was
21 know for sure that they did it. 21 -- it was a process for us to become educated.
22 Q. Okay. Were you ever provided the 22 1 did work with Kate. I've worked with Kate
23 results of a trademark search? 23 since the first year we were in business, and I
24  A. Over the years, we have been. I 24 couldn't tell you which year it was, but it
25 don't remember frankly what occurred that first 25 would have been certainly not the first year
Page 18 Page 20 :
1 NANCY J. CAVEN - 12.3.08 1 NANCY J. CAVEN - 12.3.08
2 year we were in business. 2 that I even really knew what a trademark search
3 Q. Okay. So you don't recall getting a 3 was. But as time went -- as time went on, and I
4 bill for a trademark search? 4 became more educated on the process, I do
5 A. Idon't pay the bills. My business 5 remember working with Kate as we trademarked,
6 partner pays them. 6 you know, our name and as we grew. We looked at
7 Q. Okay. Do you recall ever being told 7 --we did look at searches.
8 that you may want to consider a different name? 8 Q. When do you recall first becoming
9 A. No. 9 aware of my client?
10 Q. Youmentioned that you don't recall 10 A. Ican'tgive youa date.
11 during the first year whether there were any 11 Q. Canyougive me atime frameor...
12 searches performed but in subsequent years, 12 MS. BOYLAN: Could you clarify?
13 there were trademark searches done? 13 Your client being Cardinal Health or
14 Is that what you said? 14 the Alaris Medical Systems?
15 A Aswe-- 15 MS. TRUE: The Alaris portion or my
16 MS. BOYLAN: Object. That 16 client's use of the trademark Alaris.
17 mischaracterizes her testimony. 17 THE WITNESS: I would say maybe year
18 Could you rephrase the question? 18 three.
19 MS. TRUE: I could have her read back 19 BY MS. TRUE:
20 her answer or do you -- 20 Q. Year three, meaning 2003?
21 BY MS. TRUE: 21  A. 2001, 2002, 2002 probably, 2003.
22 Q. Did you understand what I meant? 22 1...
23  A. Iwould like to have the question 23 MS. BOYLAN: (Counsel indicating).
24 rephrased. 24 BY MS. TRUE:
25 Q. You mentioned in your earlier 25 Q. And do you recall how you became

5 (Pages 17 to 20)
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Page 21

Page 23 l

25

A. No. When you do a -- when you do a

I NANCY J. CAVEN - 12.3.08 1 NANCY J. CAVEN - 12.3.08
2 aware of my client's use of the term Alaris? 2 Google search now, there's Alaris -- there's a
3 A. No. 3 Jot of Alaris on the internet which I don't
4 Q. Did somebody tell you or were you 4 regularly monitor that so . . .
5 searching on the internet? 5 But if you -- if you do a Google
6 MS. BOYLAN: Well, let's -- will you 6 search now as compared to when we started,
7 rephrase that question? 7 there's a host of Alaris out there (witness
8 Did they become aware by searching on 8 indicating).
9 the internet? 9 Q. Isit your recollection that when you
10 MS. TRUE: I asked her if she 10 started back in 2000, that you were the only
11 recalled how she -- 11 Alaris when you did a Google search?
12 MS. BOYLAN: You asked her if she 12 A. Ididn't do a Google search back
13 recalled, and she said no. 13 then. ' ,
14 MS. TRUE: -- how she became aware. 14 Q. Well, you mentioned somebody did some |
15 THE WITNESS: My answer to that is, 15 internet research? :
16 no, I don't recall so I -- I do recall at some 16  A. Juston the -- just on Latin, Greek
17 point getting a letter. 17 derivative names.
18 BY MS. TRUE: - 18 Q. Okay. So you don't recall -- you
19 Q. A letter from whom? 19 didn't do -- you do not recall having done any
20  A. [Ibelieve it was Alaris Medical 20 kind of Google search or any other kind of
21 Systems, but, in clarification, it may have been 21 search in 2000 when you selected the name
22 Alara. 22 Alaris?
23 Q. Okay. So and would that letter, 23 A, Ididnot.
24 regardless of who it came from, would that have |24 Q. And did anybody associated with the
25 been your first indication that there were -- 25 company? .
Page 22 Page 24
1 NANCY J. CAVEN - 12.3.08 1 NANCY J. CAVEN - 12.3.08 %
2 was somebody else out there, whether it was 2 A, Not that I'm aware of.
3 Alaraor-- 3 Q. Inthe year since your first
4 A. Yes. 4 trademark registrations, in the '03, '04, '05
5 Q. -- Alaris? 5 time frame, do you recall at that time becoming
6 A Yes. 6 aware of being told that there was a Cardinal :
7 THE COURT REPORTER: Youdoneedto | 7 Health entity that was using the term Alaris?
8 wait to make sure she's completed -- 8 A. (Witness indicating).
9 THE WITNESS: Okay. : 9 THE COURT REPORTER: Was thata no? {
10 THE COURT REPORTER: Thank you. 10 THE WITNESS: No. No.
11 BY MS. TRUE: 11 BYMS.TRUE: t
12 Q. It's the hardest part. 12 Q. Youdon't.
13 A. TIknow. Sorry. 13 Have you -- were you ever told by -
14 Q. And so youdon't know whether . . . 14 your counsel to consider something else?
15 Now, what was Alara if you recall? 15 MS. BOYLAN: Well, objection. Calls
16 What kind of company was using Alara? 16 for attorney-client communication.
17 A. Idon'trecall. 17 BY MS. TRUE:
18 Q. Whatdid you do when you received 18 Q. Did -- so you said you were never --
19 this letter from either Alaris or Alara? 19 you never were asked to consider something? :
20 A, Ideferred to Kate. 20 A, Could you clarify the question? f:
21 Q. Other than receiving this one letter 21 Q. Have you ever been advised to 5
22 in 2002, 2003, do you have any other 22 consider a different name? i
23 recollection of when you became aware of my 23 A. No.
24 client's use of the term Alaris? MS. BOYLAN: Do you need a break?

THE WITNESS: Sure.

6 (Pages 21 to 24)
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Page 25 Page 27 |
I NANCY J. CAVEN - 12.3.08 1 NANCY J. CAVEN - 12.3.08 :
2 MS. BOYLAN: Do you mind taking a 2 behalf -- on your own personal knowledge but on |
3 short break? 3 behalf of the company.
4 MS. TRUE: Okay. That's fine. 4 So you -- as a company
5 That's fine. 5 representative, did you take any effort to
6 * Ok Ok 6 familiarize yourself with sort of the history of
7 (Whereupon, a short recess was taken.) 7 your company trademarks or anything like that
8 ¥ okox 8 prior to coming to the deposition?
9 MS. TRUE: If we could mark this as 9 A. Yes.
10 Exhibit 2? 10 Q. Okay. Sodoyourecall asa
11 kokox 11 representative of the company how late into the
12 (Whereupon, Deposition Exhibit Number |12 company's history you started using this logo?
13 2 was marked for identification.) 13 MS. BOYLAN: Canl just clarify?
14 ok ok 14 What logo are you referring to?
15 BY MS. TRUE: 15 Which part of it?
16 Q. The documents that are attached as 16 MS. TRUE: Well, the -- that sort of
17 Exhibit 2 they were provided to us in discovery, |17 circular device here with the . . .
18 and I would just like to get some background as 18 MS. BOYLAN: The -- yeah. The sort
19 to what this is? 19 of round circles that are not round?
20 MS. BOYLAN: So take a look at the 20 The circles that are round that are
21 document. 21 linked?
22 THE WITNESS: It's a copy of our 22 MS. TRUE: Yes.
23 marketing brochure. 23 THE WITNESS: I'm terrible with
24 BY MS. TRUE: 24 dates, so I don't recall the exact date that we
25 Q. Okay. What -- when did you start 25 changed to this logo.
Page 26 Page 28 |
1 NANCY J. CAVEN - 12.3.08 1 NANCY J. CAVEN - 12.3.08 |
2 distributing this marketing brochure? 2 BY MS. TRUE:
3 A. Idon't recall the date. 3 Q. Okay. Do you remember whether it was
4 Q. Okay. Isit still -- is this 4 two or three years or one or two years?
5 current? 5 A. Iwould say two or three years into
6 A. Yes. 6 our company's existence.
7 Q. Okay. Has it been in distribution 7 Q. Do yourecall who developed the logo
8 for more than two years? 8 for you?
9 A. Yes. 9 A. We worked with a company called
10 Q. Okay. How soon do you recall -- so 10 Velvetpeel.
11 we'll kind of narrow it in from the other side. 11 Q. Had you had a logo, an actual logo
12 How soon after the company started 12 prior to this device here?
13 did you start using this brochure? 13 A, Yes, wing -- a wing-like figure
14 A. Idon'trecall. 14 (witness indicating).
15 Q. Okay. When did the logo that you -- 15 MS. TRUE: Mark this real quick,
16 that's developed here, when did you develop 16 please.
17 that? 17 * ok ok
18 A. Tdon't recall the exact date. 18 (Whereupon, Deposition Exhibit Number
19 Q. Okay. Was it the same time as the 19 3 was marked for identification.)
20 business was formed or. . . 20 * ok ox
21 A. No. 21 BY MS. TRUE:
22 Q. Okay. One year later, two years 22 Q. Okay. Do you recognize this --
23 later? 23 A. Yes.
24 A, Idon'trecall 24 Q. Okay. And what is this piece of
25 Q. You are here answermg not only on 25 literature?

7 (Pages 25 to 28)
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Page 29 _ Page 31
1 NANCY J. CAVEN - 12.3.08 1 NANCY J. CAVEN - 12.3.08
2 A, Marketing materials. 2 Q. But are they a medical service?
3 Q. Okay. Is it in current distribution? 3 A. No. They're a vocational service.
4 A Yes. 4 Q. Okay. And for my -- since I'm a
5 Q. Do youknow how long it's been in 5 trademark lawyer, what's the difference between
6 distribution? 6 a vocational service and a medical service in
7 A. No. 7 your world? .
8 Q. When was the last time you updated 8 A. In the progression of a case, the
9 your marketing materials? 9 medical portion of the file would be our
10 A. The materials are updated frequently. 10 involvement through treatment plan, facilitating
11 Q. Okay. Is there anything on this list 11 recovery from the injury. And while the lines
12 of core services and special expertise that you 12 are blurred, that would typically be the
13 are no longer offering? 13 beginning of a file or the beginning of a
14 A No. 14 referral.
15 Q. Okay. Are there any additional 15 Vocational services typically ensue
16 services to those listed that you are now 16 if the injured worker is precluded from
17 offering? 17 returning to their pre-injury position because
18 A. No. ‘ 18 of the injury. Vocational services ensue after
19 Q. Have you offered all of these 19 medical recovery (witness indicating).
20 services since your company was founded in 2000? {20 Q. So that would be something like
21 A Technically, yes. 21 helping them develop skills in a different area
22 Q. Okay. What does that mean? 22 where they could obtain work?
23 A, Asthe company has grown, we've been 23 A. Tt could be.
24 able to bring on staff that have special 24 Q. Okay.
25 expertise. So while we have offered -- we've 25 A, It could be just enhancing the skills
Page 30 Page 32 |
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2 offered these services since the git-go. We -- 2 they already have to get them into another form
3 we -- we are able to advertise a little bit more 3 of employment.
4 easily since we have nurses that have the 4 Q. Okay. So in your -- vocational
5 background to be able to do them, but we've 5 rehabilitation would be more of a job retraining
6 always had capacity to do them. 6 sort of thing?
7 Q. Okay. What is job placement/job 7 Is that how you'd use that term?
8 development? 8 A. Retraining would be used cautiously
9 What do you consider that to be? 9 in this industry, but vocational rehab is -- is
10  A. That's an activity that's performed 10 --yes. It's the portion of the file where
11 once an injured worker needs to return back to 11 someone is coached and mentored into new
12 work after a medical event or an injury. 12 employment. It doesn't necessarily mean
13 Q. Okay. And what -- what is involved 13 retraining.
14 in job placement and job development? 14 Q. Okay. So that's not what you would
15 A. Resume preparation, job seeking 15 consider a medical service?
16 skills, coaching and mentoring on reenteringthe {16  A. Right.
17 workforce. ' 17 Q. Okay. What's life care planning?
18 Q. Isthata medical function at all? 18  A. These are files that the insurance
19 A, Predominantly performed by vocational |19 company typically comes to us to facilitate
20 employees in the company. 20 setting reserves. So we look at someone who's
21 Q. What does that mean? 21 had a significant injury and work with the
22 A, Nurses are less likely to do these 22 insurance company to project what the needs are
23 functions than are vocational staff. Although, 23 over the course of the life of --
24 in some jurisdictions, nurses will perform some {24 Q. Is this a service that is primarily
25 within the workers' comp realm or --

of these services.
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A. Uh-huh _

Q. -- can this be for -- can this be for
other areas in addition to a worker's comp file?

A. We perform them under the realm of
work comp. We perform them under the realm of
work comp.

Q. Have you ever been asked to do any --
a life care plan for somebody who has
experienced a catastrophic injury as the result
of -- not as a result of employment, say in a

O 003N WD WNM

Page 35
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MS. BOYLAN: I'd object to the extent
that the question seeks information that you
don't know as a company representative or as an
individual, but you should answer if you know.
BY MS. TRUE:
Q. Ifyou--
MS. BOYLAN: Yeah, based on your work
in the industry.
THE WITNESS: An insurance carrier
can offer multiple lines of insurance.

12 liability situation, a tort claim? 12 BY MS. TRUE:
13 A. Ican't answer that for sure. 13 Q. SolIwas just trying to get
14 Q. Would that be the sort of work you 14 clarification when you said some of your states
15 could do? 15 you offer services beyond workers' comp and some
16 A, It could be done. 16 that you don't, so I was trying to figure out
17 Q. And so a liability review, what is 17 why that was.
18 that? 18 Is -- are there differences among the
19 A, Again, typically done within the 19 states if you know?
20 workers' compensation world where there could - {20  A. (Witness indicating).
21 there could be a situation where there's a 21 Could you rephrase the question?
22 question of liability for a work comp claim. We |22 Q. Probably not.
23 do -- we do also do liabilities for some 23 You said -- you mentioned earlier
24 liability carriers in some of our states, not 24 something that's -- in some of your states, you
25 all. 25 offered liability review outside of the workers'
Page 34 Page 36 |
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2 Q. And what -- what's -- is there a 2 comp realm; is that correct?
3 state -- state-by-state reason for that or what? 3 A. Yes.
4 A. Workers' comp is very heavily 4 Q. Okay. Why some states and not
5 regulated, and each jurisdiction has their own 5 others? '
6 specific nuance. 6 A. One, we have a nurse that has the
7 Q. Okay. So the -- do insurance 7 expertise to offer that service in a particular
8 carriers that handle workers' comp, are they 8 state. Two, there is an opportunity presented
9 limited to handling those types of claims, the 9 by a customer that may not be present in all of
10 insurance carriers themselves? 10 our states.
11 A. TI'm not clear what the question is. 11 Q. So it's more of a matter of the
12 Q. Does a-- does a carrier who -- you 12 client base or the referral or something like
13 say the insurance carriers who handle the 13 that? :
14 workers' comp claims -- 14 A Yes.
15 A. Uh-huh 15 Q. Yeah [
16 Q. --forthe employers I'm assuming; is 16 *ox X -
17 that correct? 17 (Whereupon, Deposition Exhibit Number
18 A, Ub-huh. 18 4 was marked for identification.) -
19 Q. Okay. 19 * ok ox
20 THE COURT REPORTER: Yes? 20 BY MS. TRUE:
21 THE WITNESS: Yes. 21 Q. I'll hand you what's been marked as
22 BY MS. TRUE: 22 Exhibit 4 which is a TESS trademark detail home
23 Q. Do they -- do those -- are those 23 page printout of the record for your trademark
24 carriers precluded by state law from handling 24 The Alaris Group, Inc.
25

other type of insurance claims?

Are you fam}ilia‘rwvvvwi“th this at all‘?
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2 Have you ever seen something like 2 * Ok Ok
3 this? ' 3 BY MS. TRUE:
4 A. Idon't recall seeing this specific 4 Q. And if you could put the number four
5 document, but I am familiar with some of the 5 and number five next to each other so that you
6 language. 6 can compare them, that will probably be helpful.
7 Q. Okay. Do you recognize this as the 7 And do you -- are you familiar with
8 -- as the first trademark registration that the 8 the trademark that's shown on Exhibit 57
9 company acquired? 9 A. Are you asking if I'm familiar with
10 A. Yes. 10 the word Alaris?
11 Q. Do you recall why you decided to get 11 Q. Are you familiar with this trademark
12 the registration for the entire mark, The Alaris 12 registration?
13 Group, Inc.? 13 A, Yes.
14 A No. 14 Q. Okay. Areyou --do you see the
15 . Q. Do you see the description there in 15 filing date there of July 3rd, 2003?
16 the -- it says: Consulting services in the 16 A. Yes.
17 fields of medical and vocational rehabilitation, 17 Q. Do you recall instructing your
18 primarily responding to the needs of the 18 counsel to file for the single word Alaris at
19 workers' compensation industry. 19 some point in 2003?
20 Do you see that? 20 A, Idon'trecall the specific date,
21 A. Yes. 21 but, yes, I did make the request.
22 Q. Okay. At the time that your company 22 Q. Okay. And why was that?
23 applied for this trademark, did you review that 23 A, Areyou asking why I made the
24 language? 24 request?
25 A, Yes. 25 Q. Uh-huh, yes. ;
Page 38 Page 40 |
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2 Q. Did you approve it? 2 A. To continue to protect the brand that
3 A. Yes. 3 we had established in the marketplace.
4 Q. Did you make suggestions as to what 4 Q. Were you advised to do that or did
5 -- what would be an appropriate description of 5 you--
6 the services that the company offered? 6 A No.
7 A. Yes. 7 Q. Had you as a -- at this point in -- '»:
8 Q. Okay. And was this -- at the time 8 some point in 2003 become aware of other uses of |
9 that you applied for this, did you think that 9 Alaris in the marketplace? i
10 this was a good description of what it was your 10 A. Not specifically.
11 company did? 11 Q. So you -- you just wanted to have the }
12 A Yes. 12 word by itself?
13 Q. Okay. Isit still a good description 13 That's the only reason you can recall
14 for what your company does? 14 deciding to seek out another trademark
15 A. Yes. 15 registration?
16 Q. You say that the services that you 16 A. Yes.
17 offered in 2000 are essentially the same 17 Q. Okay. If you could compare the
18 services that you're offering now; is that 18 description of bids and services in the 2003 l
19 correct? 19 registration, it says: Medical consulting
20 A. Yes. 20 services in the fields of medical and vocational |
21 Q. Just a matter of degree? 21 rehabilitation, primarily responding to the [
22 A Yes. 22 needs of the workers' compensation industry.
23 ¥ % 23 Do you see that? [
24 (Whereupon, Deposition Exhibit Number |24  A. Ido.
25 5 was marked for identification.) . Okay. Why did you add the word 1
10 (Pages 37 to 40)
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2 "medical" at the beginning? 2 Now, we just want to have the word
3 A. Idon't recall that we did (witness 3 Alaris?
4 indicating). 4 A. Yes.
5 Q. Did you review the application and -- 5 Q. Okay. So there was no intention on
6 before it was filed? 6 your part to change or limit the description of
7 A. Irely on counsel. 7 what it was that you were doing?
8 Q. Did you sign it, sign the 8 A. No.
9 application? 9 Q. Who do you market your services to?
10 A, Tundoubtedly did. 10 A. We market our case management
11 Q. Okay. So you don't know why the word |11 services primarily to the workers' compensation
12 "medical" was added? 12 carriers. We also market TPAs.
13 A Idon'trecall that there was a I3 Q. Okay. You'll have to tell me what
14 difference between the two (witness indicating). | 14 that is.
15 Q. Butyou see that there is? 15 A. Oh,sorry. Third-party ;
16  A. Thereis, yes. 16 administrators. '
17 Q. Okay. You just said that not all of 17 Q. What are those? '
18 your consulting services are medical; isn't that 18 A. They--
19 correct? 19 Q. You'vereally got to go way back --
20 A, Yes. That's correct. 20 A Sorry.
21 Q. So would you say that the earlier 21 Q. --because I don't know what you're
22 description of this is probably more accurate of |22 talking about.
23 what your company does than the second one? 23 A. Third-party administrators administer
24  A. Notnecessarily. 24 claims on behalf of the employers. They -- they
25 Q. Why? 25 -- they administer claims much like the actual ;
Page 42 Page 44 |
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2 A I--1think the essence of what it 2 carrier. The difference is how the paper is g
3 says is still the essence of what it says. It's 3 written (witness indicating), so it's -- they do
4 consulting services responding to the needs of 4 the same thing that an insurance carrier does.
5 the work comp industry. I -- 5 Typically, TPAs do it on behalf of a large self
6 Q. But you would agree that the second 6 -- large employers.
7 one limits it to medical consulting services? 7 Q. Okay. So they hire a company --
8 MS. BOYLAN: Well, I guess I'd object 8 A. So an employer would go to a
9 to the extent that calls for a legal conclusion. 9 third-party administrator, and say: We want you
10 I don't know that it actually does but . . . 10 to administer our claims.
11 What's your understanding I guess 11 We also market directly to large
12 based on your work at -- work at the company? 12 employers, self-insured employers, but the
13 THE WITNESS: I don't necessarily see 13 majority of our sales occur with the workers' :
14 that there's a dramatic difference between the 14 compensation carriers. ]
15 two (witness indicating). I5 Q. Andin cases where you're working
16 BY MS. TRUE: 16 with the workers' comp carriers, would those K
17 Q. But to your recollection, when you 17 generally be involved with smaller businesses? |
18 sought to have the second application filed, you 18 A. Notnecessarily. [
19 didn't recall asking your counsel to change the 19 Q. Allright. Do the -- is Shaklee, am
20 description? 4 20 I correct that is one of the third-party
21 You just wanted a different word; is 21 administrators that used to be --
22 that correct? 22  A. I'msorry? '
23 A Yes. 23 Q. Shaklee, do you recall that name? [
24 Q. It's your understanding that it would 24  A. 1am not familiar with that name.

be the same -- same basic stuff?

Q. Okay. Do your - strike that.
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2 How many people do you currently 2 the case managers who do the vocational side?
3 employ? 3 Would those not necessarily be
4 I'm not talking about the franchises 4 nurses?
5 right now, but how many do you -- does the 5 A. You're correct.
6 company employ? 6 Q. Okay. But as far as any of the
7 A. Are you asking global employees? 7 medical case management and medical liability
8 I-- 8 and some of the other services we discussed,
9 Q. Well, tell me how it's set up then. 9 would those -- would people in charge of that
10 A, Gosh. We probably have about 230 10 all be nurses?
11 give or take. ‘ 11 A. Not necessarily.
12 Q. Okay. And can you give me kind of a 12 Q. Okay. What -- what would be a -- or
13 geographic distribution? 13 a medical background in general, I mean
14 A, We have employees in Minnesota -- 14 physician assistant or something like that?
15 Q. Canyou-- 15 A, Not necessarily.
16 A. --South Dakota. 16 Q. Okay. So you tell me.
17 Q. Can you kind of give me a breakdown 17 A, Ifyou're asking what medical case
18 of how many at the same time? 18 managers we have on staff outside of nurses?
19 A, Imay not be able to. 19 Q. Sure.
20 Q. An approximation. 20 A Ifthat's the question, we employ
21 A. We have probably about -- I hesitate 21 some occupational therapists, some social
22 to do this because the numbers are not accurate. |22 workers. I believe we had one PT.
23 Q. That's okay. ' 23 Q. And that's physician --
24  A. But we probably have about 60 24  A. Physical therapists.
25 employees in Minnesota. Probably 20 employees {25 Q. Physical therapist?
Page 46 Page 48
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2 in South Dakota. Same amount in Iowa. Perhaps | 2 A. Sorry. [
3 the same amount in Nebraska. Probably about 75 | 3 We have a chiropractor, and then we
4 employees in Wisconsin. Probably about 15 in 4 have the vocational specialists (witness
5 Illinois. We have six employees currently in 5 indicating). Those would be nonmedical however.
6 Nevada. 6 Sorry.
7 Q. And how did you happen to get out to 7 Q. But of these slightly more than 200
8 Nevada? 8 employees that you mentioned, how many of them
9 A. We were contacted by a nurse that we 9 are nurses approximately?
10 used to work with. 10 50 percent, 70 percent?
11 Q. Okay. Of these employees, how many 11 MS. BOYLAN: Are not nurses?
12 of them are nurses? 12 MS. TRUE: Are nurses.
13 A. The majority of our employees in each 13 MS. BOYLAN: Are nurses. -
14 of our states are case managers. That doesn't 14 THE WITNESS: I would guess. I would
15 necessarily mean just nurses (witness 15 say that probably 80 percent of our medical case
16 indicating). ' 16 managers are nurses.
17 Q. Okay. To be -- but are all case 17 BY MS. TRUE:
18 managers nurses? 18 Q. Okay.
19 A. No. 19  A. That's an estimate.
20 Q. Okay. I'm assuming, and tell me if 20 Q. Okay. And certainly these nurses
21 T'm wrong, that you have nurses employed in 21 have had training in hospitals at some point in
22 every state; is that correct? 22 their career; is that correct?
23 A, Yes. 23 A, Some.
24 Q. So when you say that not all of the 24 Q. And what circumstances -- under what
25 -- not all case managers are nurses, are those 25 circumstances would a nurse not have hospital
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2 training? 2 Q. And do the nurses that you currently
3 A. Some may have worked in clinics. 3 employ have occasion to work in a hospital
4 Some may have gone straight into case management | 4 setting doing case management work?
5 from nursing school. 5 MS. BOYLAN: Well. ..
6 Q. But in nursing school, they would 6 THE WITNESS: I -- would you repeat
7 have hospital training, correct? 7 the question?
8 A. Innursing school, yes. 8 BY MS. TRUE:
9 Q. So all nurses at some point, whether 9 Q. I'mean the nurses that you currently
10 in their training or in their subsequent work, 10 employ in the course as they're doing their
11 do work in hospitals, correct, work or train in 11 medical case management --
12 a hospital? 12 A. Yes.
13 A, They would -- they would undoubtedly 13 Q. -- do they sometimes have occasions
14 train in hospitals. 14 to work within hospitals or to do their work
15 Q. Okay. And nurses that work in 15 within a hospital?
16 hospitals would certainly work with medical 16 A. Rarely.
17 equipment, wouldn't they? 17 Q. Buttheydo?
18 MS. BOYLAN: Well, objection. 18 A. But, yes.
19 I'mean I don't think you have the 19 Q. And do they also have -- do some
20 foundation to answer that question, except to 20 people when they -- some of the patients when
21 the extent you're a nurse and know -- 21 they are discharged from the hospital have to go
22 BY MS. TRUE: 22 mto another sort of care facility sometimes? :
23 Q. You're anurse, aren't you? 23 A. Sometimes.
24 MS. ANDRESEN: It's also outside the 24 Q. Do some of them have to -- are they
25 scope. 25 sometimes set up with perhaps some sort of home |
Page 50 Page 52
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2 MS. BOYLAN: Of the 30(b)(6), yeah. 2 nursing care?
3 BY MS. TRUE: 3 A. Sometimes.
4 Q. You're a nurse, correct? 4 Q. Okay. And in either, you know, the
5 A. Iam anurse. 5 non-hospital setting or the, you know, home care
6 Q. And in your work as a nurse, did you 6 setting, are there occasions when they have to
7 work with medical equipment? 7 use medical devices?
8 A. Idid 8 A. There would be occasion --
9 Q. Okay. Did you work with things like 9 Q. Ub-huh.
10 blood pressure meters or thermometers? 10  A. --albeit infrequent.
11 A Idid 11 Q. Certainly. And are there cases where
12 Q. Okay. Were you aware that some of 12 your medical case managers may have to arrange
13 the products that you worked with had brand 13 for the rental of certain medical equipment in
14 names, company names? 14 order to facilitate the care of somebody who's
I5 A, Yes. 15 been discharged from the hospital?
16 Q. Okay. When was the last time that 16  A. Onoccasion, my case managers would
17 you personally did work within a hospital? 17 work with DME, durable medical equipment
18 A, Well, let's see. It's been a long 18 providers.
19 time. I'm terrible with dates, but I did have a 19 Q. Do you know who any of those medical
20 case our first -- 19 -- no. 2000 would be the 20 equipment providers would be?
21 last year I really had any exposure in a 21 A. We would work with MSC, Diatri. 1
22 hospital setting. 22 mean there's a plethora of companies out there,
23 Q. And would that have been in a case 23 soI--I-- those are the two that come to
24 management setting? 24 mind.
25 A. Yeah. Yes, as a case manager. 25 Q. Okay. And how -- how do you -- I'm
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2 -- how do you document basically these -- this 2 A. Iwould imagine anything that we
3 -- these order or communications with the DMEs? | 3 might need.
4 Are there purchase orders? 4 Q. Okay. What sorts of things might you
5 Are there . . . 5 need?
6 A. Wehave a -- we have a system that 6 A. Entirely driven by the case and
7 our case managers work within, a computer 7 doctor's order.
8 system, but how the exchange of information 8 Q. Okay. Would -- is it possible that
9 occurs with each individual company, I can't -- 9 doctor's could order things like infusion pumps?
10 I can't respond to (witness indicating). 10 A. Possibly, but less frequently than
11 Q. Okay. We would certainly be 11 wheelchairs, walkers.
12 interested in knowing what DMEs that you work |12 Q. Are there -- how about blood pressure
13 with. 13 measurement instruments?
14 MS. BOYLAN: Yeah. 14 A, T'venever seen that ordered.
15 MS. TRUE: And whatever wayitwould |15 Q. Okay. Do some of the -- or would it
16 be possible for you to provide that information. 16 be possible that your case managers would be
17 . MS.BOYLAN: Yeah. AndI wonder -- 17 working with people who were still receiving ‘
18 could we go off the record for a moment? 18 medical fluids after they were discharged from {
19 *oxox 19 the hospital?
20 (Whereupon, an off-the-record 20 A. TItispossible -
21 discussion was had.) 21 Q. Okay.
22 * ko ox 22 A --butrare.
23 (Whereupon, Deposition Exhibit Numbers |23 Q. Sure. Let's look at this stack of
24 6 through 9 were marked for 24 printouts of trademark applications, and we have |
25 identification.) 25 Exhibit 6 is Alaris Select. Exhibit 7 is
Page 54 Page 56 |-
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2 * ok ok 2 ALARISware. Exhibit 8 is ALARISAdvantage, and |
3 BY MS. TRUE: 3 Exhibit 9 is another application for just the
4 Q. Okay. Before we took the break, we 4 word Alaris.
5 were talking about the fact that your case 5 Are you familiar with all of these
6 managers have occasion to work with what you 6 applications?
7 call DME:s or durable medical equipment 7 A. Not the official document, but, yes,
8 providers? 8 I'made the request.
9 A. (Witness indicating). 9 Q. Okay. Did those -- I gave them to
10 Q. And you now have a little bit more 10 you in the order they were applied for.
11 information about how that -- that works; is 11 Why in November of 2005 or prior to
12 that correct? 12 that did you seek to have the term Alaris Select
13 A, Well, if you're asking me what 13 registered?
14 durable medical equipment providers we typically |14 ~ A. Could you repeat the question?
15 work with, what I would respond with is the 15 Q. Whydid you decide to have the --
16 companies that we most frequently see are MSC, 16 seek a trademark registration for the term
17 Diatri. Cypress Care is another company out 17 Alaris Select?
18 there that we would interact with. PMSI is 18  A. Justto protect our name in the
19 another company that we would interact with. 19 marketplace. .
20 Those are the four companies that we 20 Q. Okay. What -- what is Alaris Select?
21 would -- and again, I'm -- don't function as a 21 A. It's just our specialty services.
22 case manager, so those would be the companies we {22 Q. Okay. Now, is the description there
23 would most typically run into. 23 the same as the description for the I guess it's
24 Q. AndI'msorry. What sorts of 24 the Alaris that's on Exhibit 5?
25 equipment do they provide? - 25 A, Okay. I'msorry. Could you repeat
14 (Pages 53 to 56)
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2 the question? 2 Q. Is that what you mean by the
3 Q. Okay. Look at Exhibit 5. 3 non-core --
4 A. Yep. 4 A, Yes.
5 Q. Do you have that? 5 Q. --medical case management services?
6 And is the description for Alaris 6 A Yes.
7 Select the same as the description for Alaris? 7 Q. Okay. What's medical/legal nurse
8 I believe it is. 8 consulting?
9 A. Yes. 9 A, Should an attorney require medical
10 Q. Okay. So the difference being what 10 expertise on a particular case that they have,
11 as far as your use of the term Alaris Select? 11 whatever it might be, they would -- they would
12 A. TI'mnot clear on the question. 12 -- they may come to us for service provision.
13 Q. What do you -- what do you use Alaris 13 Q. And what type of services would an
14 Select for? 14 attorney need?
15 A. It's--it's a name for our 15 A, That tends to fail more in the
16 specialized services. 16 liability arena.
17 Q. Okay. You were going to show me 17 Q. The services here that are listed as
18 something? 18 your specialty services under your --
19 A, Well, I just thought you were going 19 MS. TRUE: I'm sorry?
20 to ask about the services -- 20 MS. BOYLAN: (Counsel indicating).
21 Q. Okay. I've seen the term, and I can 21 BY MS. TRUE:
22 show you something with it on it I'm sure you've {22 Q. Under the Alaris Select mark, are
23 seen before. 23 these --
24 MS. TRUE: It will be ten. 24 MS. BOYLAN: On Exhibit 10?
25 ok ox 25 MS. TRUE: Ten or on three. ;
Page 58 Page 60 |
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2 (Whereupon, Deposition Exhibit Number 2 MS. BOYLAN: Yep, or on three, okay.
3 10 was marked for identification.) 3 MS. TRUE: These are the same.
4 * ok ox 4 MS. BOYLAN: Yep.
5 BY MS. TRUE: 5 BY MS. TRUE:
6 Q. Okay. And on the -- can you tell me 6 Q. Well, we'll look at the ones on ten
7 what this document is? 7 because those are the ones where you're using
8 A. It's a marketing brochure. 8 the Alaris Select mark.
9 Q. Okay. And it has Alaris Select on 9 Would you consider those for the most
10 the cover; is that correct? 10 part to be medical care type services?
11 A. Yes, indeed. 11 A. No. We don't provide medical care
12 Q. And what -- by what do you mean -- 12 (witness indicating). We're -- we consult on a
13 how do you use Alaris Select? 13 file. We don't do any clinical provision of
14 A, It'sjust a description of our 14 services.
15 specialty services. 15 Q. Does this -- do these services -- how
16 Q. Andhow do you use that differently 16 do these services differ from your core service
17 than just Alaris? 17 of medical care -- medical case management?
18 A, Alaris Select is descriptive of our 18 A, Justrequire a little bit more
19 specialty products. Alaris is just a -- is what 19 expertise, so these files would typically go to
20 the company’s called by the vast majority of 20 our more experienced nurses or our nurses that
21 people out there. 21 hold certain certifications.
22 Q. And looking at Exhibit 3, which is I 22 Q. Would you consider these to be --
23 think what you were -- are the specialty 23 would you consider all of these services to be

medical consulting services?
25

A. Not necessaﬁly.
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1 NANCY J. CAVEN -12.3.08 1 NANCY J. CAVEN - 12.3.08
2 Q. Okay. Which ones are not medical 2 case managers for case managers, and it is what
3 consulting services? 3 we use to manage our business day in and day out :
4 A. Ergonomics is a little bit more 4 from onset of referral through invoicing. So it :
5 occupational vocational than it is medical. Out 5 is our software —- it is our software program
6 multicultural/interpretation services are 6 that we use internally.
7 performed by non-nurses entirely. They're 7 Q. Okay. And do you use this software
8 performed by staff who have fluency in other 8 for providing your services primarily responding
9 languages. ' 9 to the needs of the workers' compensation
10 Q. Anything else there that you would 10 industry?
11 consider to be -- that you would not consider to 11 A. Yes.
12 be medical consulting? 12 Q. Do you know why the workers'
13 A Well, I--I'msorry. Independent 13 compensation has been omitted from the
14 vocational evaluations those are -- although 14 description in this?
15 they can be performed by nurses and have been 15 A. No.
16 performed by nurses, that would typically be 16 Q. Do -- do you think this is accurate
17 more of a vocational expertise. 17 to say that your software system that you have
18 Q. Okay. And about -- it indicates here 18 developed is broadly used in the field of
19 on your trademark application that you were 19 medical consulting?
20 using the Alaris Select mark in commerce in 20 A. IguessIwouldsee it as splitting
21 April of 2004. 21 hairs. I mean we do provide consulting
22 Does that sound about right to you? 22 services. I -- we may have omitted the word
23 A. (Witness indicating). 23 workers' compensation, but I don't see that
24 Being not very good on dates, I would 24 as--
25 say -- 25 Q. Imeando you understand -- would you |
Page 62 Page 64 |
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2 MS. BOYLAN: I'm sorry. 2 understand simply that there will be -- there
3 Could you repeat the question for my 3 are a lot of things that could be termed medical
4 purposes? 4 consulting, correct?
5 BY MS. TRUE: 5 A Certainly.
6 Q. That you -- it indicates on your 6 Q. Aot of things that you don't do
7 application that you were using the Alaris 7 that could be termed medical consulting,
8 Select mark in commerce in April of 2004? 8 correct?
9 A. Oh, I don't know what that meant. 9 A. (Witness indicating).
10 Yes. ' 10 Yes. I suspect that would be
11 Q. Okay. And that -- and that would be, 11 correct.
12 you know, appearing on brochures and that sort 12 Q. Okay. So does your software work for
13 of thing talking about your specialized services 13 things in a broader area of medical consulting
14 under a different name; is that correct? 14 other than the businesses that your group has
15 A Yes. 15 been working in for these past five or six years
16 Q. Okay. Let's look at number seven, 16 primarily in the workers' comp industry?
17 Alarisware. 17 A, Itcertainly could, but we've never
18 What is your understanding of what it 18 used it that way. We've used it to conduct our :
19 is that you use the Alarisware mark on? 19 business (witness indicating). i
20 A. The Alaris Group is a virtual 20 Q. Okay. What other kind of medical
21 company. We have no bricks and mortar. We've |21 consulting could your software support?
22 chosen to spend our rent money, if you will, on 22 A. Imeanit's a work tool. I would
23 software technology (witness indicating), so we |23 imagine it could support things outside of
24 built this program really for an internal use. 24 medical consulting, although it's written for
25
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2 Q. What sorts of things outside of 2 A. Yes.
3 medical consulting could it support? 3 Q. How did you come up with the name
4 A. Haven't thought about it. It's never 4 Alarisware by the way?
5 intended to be used for anything other than our 5 A. (Witness indicating).
6 internal use. 6 We were driving back from Milwaukee
7 Q. Did you have any input into the 7 and just decided we needed to call our software
8 language used in this description? 8 something, and we just came up with it.
9 A. Ideferred to Kate. 9 Q. Let's look at Exhibit 8 which is the
10 Q. Okay. But what did you tell her that 10 ALARISAdvantage application.
11 this stuff did? 11 What was your understanding of why --
12 A. Iwas actually less involved with the 12 what is it that you're planning to offer or
13 technology (witness indicating). 13 offer under the ALARISAdvantage mark?
14 Q. Okay. 14 A. Really an opportunity to assist
15 A. So one of my business partners had 15 interested parties which are typically case
16 more to do with supplying the information on the |16 managers out there that want to establish a
17 technology. I don't -- I don't do the 17 business of their own. This was our opportunity
18 technology piece. 18 to offer them a fairly successful platform
19 Q. Sodo you understand what the 19 within which to conduct a business and the tools
20 bookmarking of data and information would be? |20 within which to do it, and our assistance as
21 A. T'm certainly no technical expert, so 21 someone who's successfully been able to start a
22 Tunderstand globally what this is but -- 22 business and manage it, to be able to offer that
23 Q. Okay. Well, that's probably about 23 expertise to someone else, able to do it.
24 the level of my understanding as well. 24 Q. Andam I correct that you actually
25 So what would yours be? 25 have a separately incorporated company called :
Page 66 Page 68 |
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2 A. Iwould imagine the bookmarking means | 2 ALARISAdvantage?
3 identifying certain elements of data within our 3 A. Yes, wedo. It's a sister company.
4 system. We can run queries. Again, I'm no 4 Q. Okay. And do you use -- so I see
5 expert, so I hesitate to respond -- 5 that you're -- the first indication here is that
6 Q. Okay. 6 it is for franchise services.
7 A.  -- with something that's out of my 7 Do you use the ALARISAdvantage mark
8 line of expertise. 8 for anything -- for just your general services
9 Q. Okay. Now -- and we'll get into the 9 that you have been offering in addition to using
10 franchise side of what you're doing a little bit 10 it to market your franchise services?
11 later on, but this is part of what you offer to 11 A. TI'msorry.
12 your franchisees; is that correct, is access to 12 Could you repeat?
13 your Alarisware software? 13 Q. Well, you had -- my question is
14  A. It's the system within which we 14 you've got the -- there's two different classes
15 conduct our business, so, yes. : 15 here, and the second class is --
16 Q. Okay. So when you say it's just for 16 A. Uh-huh
17 your internal use, that -- it -- you do use this 17 Q. --that you'll notice is the same
18 commercially as part of how you market your 18 medical consulting services that we have for all
19 franchise services; is that correct? 19 of your -- for most of your other applications?
20 A, Yes. It's part of what they 20 A, Okay.
21 purchase. 21 Q. Do you use ALARISAdvantage for the
22 Q. And again, as far as you're 22 services that you as a company provide apart
23 concerned, this software is intended to support 23 from your franchise services?
24 your business which is primarily in the field of 24 A, T'msorry. I'm not -- if what you're '
king me is are the services that provide --
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