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5. CARDINAL HEALTH 303, INC.

Petitioner

V. : Cancellation No. 92-048,172

THE ALARIS GROUP, INC.

Registrant

THE ALARIS GROUP’S MOTION FOR SUMMARY JUDGMENT

The Alaris Group, Inc. hereby moves for entry of summary judgment that
Petitioner’s action should be dismissed in its entirety, with prejlidice. In the alternative,
The Alaris Group, Inc. respectfully requests leave to file the proposed amended pleadings
and submit an Order compelling discovery.

As grounds for this Motion, The Alaris Group, Inc. relies on the Memorandum of

Law, Declaration of Nancy Caven and Declaration of Kristine M. Boylan filed herewith.

Respectfully submi

Dated: February\ﬂ, 2008 ;
Kristine M. Boyla%MT@r #284634)
Scott M. Oslick
MERCHANT & GOULD P.C.
80 South Eighth Street, Suite 3200
Minneapolis, MN 55402-2215
Telephone: (612) 332-5300

Attorneys for the Applicant and Registrant
The Alaris Group, Inc.




CERTIFICATE OF FILING

I hereby certify that THE ALARIS GROUP’S MOTION FOR SUMMARY

JUDGMENT is being filed electronically through on-line TTAB filing systems, ESTTA

on February ]ﬂ 2008.

CERTIFICATE OF SERVICE

[ hereby certify that a copy of the foregoing THE ALARIS GROUP’S MOTION
FOR SUMMARY JUDGMENT has been served on counsel for Applicant by first class
mail, postage prepaid, this 19th of February, 2008 as follows:
Mary True
Bricker & Eckler LLP

100 S. Third Street
Columbus, OH 43215-4291

Date: 9“//61/% %/ULWW g/bwdﬂ

Miriam Sindt
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5. CARDINAL HEALTH 303, INC.
Petitioner
\'Z Cancellation No. 92-048,172
THE ALARIS GROUP, INC. .
Registrant

THE ALARIS GROUP’S BRIEF IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT

The claims Petitioner asserts in this proceeding are old. Petitioner Cardinal
Health (“CH”) slept on its rights for well over seven years before taking any action to
protect its now-claimed rights to the ALARIS mark. Indeed, it was eight years ago that
The Alaris Group started use of ALARIS and seven years ago that The Alaris Group first
filed for a trademark registration. The organization has both naturally grown and
deliberately expanded over time — without ever a word from CH or its predecessor Alaris
Medical Systems, Inc. The Alaris Group’s continued use and economic promotion of its
ALARIS mark has created tremendous goodwill around the mark. It was not until well
after seven years of use, and more than five years after registration by The Alaris Group
that CH initiated any form of opposition to the ALARIS mark. This is unreasonable
delay under applicable laches law, during which The Alaris Group has suffered economic
prejudice. CH’s failure to air its claims at an earlier date creates a case of prejudice to

The Alaris Group. Summary judgment on the laches affirmative defense is appropriate.



Relevant Factual Background
A. The Alaris Group’s Initial Adoption Of Its Mark.

On December 21, 2000, Respondent filed its original application to register THE
ALARIS GROUP, INC. On August 28, 2001, the mark was published for Opposition,
and the registration issued on November 30, 2001 with a stated first use date in December
1999.

B. Neither Alaris Medical Systems, Inc. nor Cardinal Health Opposed The Use
or Registration of The Mark.

The Alaris Group never had reason to believe that its trademark and branding
efforts would be problematic; it never faced any case of actual confusion between the
marks, never experienced any overlap in customers or trade channels. (Caven Decl. at
9911, 15.) Alaris Medical Systems, Inc. — the original owner of the ALARIS mark
asserted here — never sent a cease and desist letter, never filed an Opposition at the
Trademark Office and never sought to cancel the registration. (Caven Decl. at {42, 11.)
Alaris Medical Systems, Inc. never sued The Alaris Group in a court of law over its
trademark usage. Id.

C. The Alaris Group’s Second Registration for ALARIS.

On July 3, 2003, Respondent subsequently filed an application to register the
stand-alone ALARIS. It was published for Opposition on March 23, 2004 and eventually
registered on March 8, 2005.

D. Neither Alaris Medical Systems, Inc. nor Cardinal Health Opposed The Use
or Registration of The Mark.

Again — neither Alaris Medical Systems, Inc., nor the assignee Cardinal Health,

ever sent a cease and desist letter, filed an Opposition at the Trademark Office or sought



to cancel the registration.' (Caven Decl. at 2, 11.) Neither Alaris Medical Systems, Inc.
nor Cardinal Health ever sued The Alaris Group in a court of law over its trademark
usage. Jd. Again - The Alaris Group never faced any case of actual confusion between
the marks, and never experienced any overlap in customers or trade channels. (Caven
Decl. at 11, 15.) Not only were the publications and registrations a matter of public
record to put Petitioner on constructive notice, but if Petitioner has the grounds to assert
the present Cancellation and if Petitioner is indeed a full-service conglomerate in the
healthcare industry as it self-describes,” Petitioner certainly should have been aware of
The Alaris Group and its activities.® Presumably such a large successful Fortune 50
company would have conducted a basic due diligence search prior to its acquisition of
Alaris Medical Systems, Inc. in 2004, and even a very basic sea.rch would have shown the
validly registered The Alaris Group, Inc.® mark, as well as the then pending Alaris®
mark.
E. The Alaris Group’s Use, Development and Growth.

Upon its inception in 1999, The Alaris Group took off as a company, with
exponential growth in the last eight years.

REDACTED

. The Alaris Group has

! Significantly, another medical device manufacturer called Alara, Inc. managed to timely submit an
Extension of Time to Oppose. Alara, Inc. subsequently withdrew its Opposition process and The Alaris
Group’s ALARIS application matured to registration. Caven Decl. at §2. Ironically, even though Alara,
Inc. is a medical device manufacturer, there is no evidence that Cardinal Health or Alaris Medical Systems,
Inc. ever sought to prevent use of any mark owned by Alara, Inc. '

2 Cardinal Health represents itself as an $87 billion global healthcare products and services company, with
offerings to help healthcare providers improve revenue, close supply gaps, increase productivity and
prevent errors. See Cardinal Overview, dated October 2004, attached as Exh. A to the Boylan Declaration.
3 To the extent that it did not, that shows that there is no overlap between the parties in the marketplace.



also experienced significant growth in people since its inception, with more than 200

people added to the ranks of the 5 original principals. See Exh. B to the Boylan Decl.

REDACTED

The Alaris Group has expanded to serve nine states and future growth is

predicted. (Caven Decl. at §8.) RED ACTED

Entrepreneur.com, in fact, in 2005 named The Alaris Group as one of the Top 100
Companies to Watch. |
F. The Alaris Group’s Family of Marks.

Committed to the development of a stellar reputation around a single-brand name,
The Alaris Group built its ALARIS mark by adding a tagline PERSONALITY, VOICE
AND EXPERIENCE WORKING WITH YOU and the graphic that was registered as
U.S. Trademark Registration No. 2868931. (Caven Decl. at §5.) There was no reason to
think it could not. (Caven Decl. at {11, 15.)

On November 1, 2005, The Alaris Group filed an application to register ALARIS
SELECT for medical consulting services.

On July 25, 2006, The Alaris Group filed an application to register ALARISware
for computer software to support the consulting services.

On August 4, 2006, The Alaris Group filed an application to register ALARIS and

ALARIS ADVANTAGE for franchise services and medical consulting services. These



applications easily proceeded through the Trademark Office; no Examiner ever raised
Petitioner’s registration as a basis for refusal.

G. Petitioner Finally Raised Opposition To The Alaris Group’s Use and
Registration Of ALARIS After More Than Five Years’ Delay.

It was not until the latter four applications were published for Opposition - on
February 15, 2007 — that Cardinal Health voiced any issue with The Alaris Group’s use
of the mark. This was five years and almost three months after the first registration
issued.”

I. Legal Argument -
Summary Judgment On The Laches Defense Is Proper

The Trademark Trial and Appeal Board, and courts of lgw around the nation, will
apply the equitable doctrine of laches to bar a Cancellation or enforcement action when
there was undue or unreasonable delay by a petitioner in asserting its rights, and
prejudice to a respondent resulting from the delay. See Christian Broad. Network, Inc. v.
ABS-CBN Int’l, 84 U.S.P.Q.2d (BNA) 1560 (T.T.A.B. 2007) (dismissing cancellation
claim on a laches affirmative defense (citing Bridgestone/Firestone Research, Inc. v.
Auto. Club de I’Ouest de la France, 245 F.3d 1359, 1361-63, 58 U.S.P.Q.2d (BNA)
1460, 1462-63 (Fed.Cir. 2001) (discussing the elements of laches and reversing Board

ruling because laches should have been applied to dismiss the case below))); Chattanoga

% That period of silence makes sense, as Petitioner’s mark and use have always related narrowly to medical
instruments and equipment. According to public sources, Petitioner Cardinal Health purchased Alaris
Medical Systems, but there is no evidence that Cardinal Health ever expanded its offerings after the
purchase. The goods and services listed with the registration are highly specific and a June 2004 press
release discussing the ALARIS mark confirms that Petitioner used the ALARIS name narrowly. See
Boylan Decl. Exh. C. The December 2004 Section 8 and 15 filing by Joan B. Stafslien, Assistant General
Counsel at Alaris Medical Systems confirms the scope of use. See Boylan Decl. Exh. D.

Trademark Office records from the USPTO do not show any other trademark application filings
for Petitioner’s ALARIS, and there is no evidence provided from Petitioner through discovery here to
demonstrate a wider scope of usage.



Mfg. v. Nike, Inc., 140 F. Supp. 2d 917, 930-31 (N.D. Ill. 2001) (finding that laches
barred plaintiff’s claims and dismissing action); Tillamook Country Smoker, Inc. v.
Tillamook County Creamery Ass’n, 465 F.3d 1102, 1109, 80 U.S.P.Q.2d (BNA) 1460
(9th Cir. 2006) (finding that laches barred plaintiff’s claims and dismissing action); Black
Diamond Sportswear, Inc. v. Black Diamond Equip., Ltd., No. 06-3508-cv, 2007 U.S.
App. LEXIS 23515, at *8, 84 U.S.P.Q.2d (BNA) 1758 (2nd Cir. Oct. 5, 2007) (affirming
district court’s ruling of summary judgment on the laches defense to dismiss the case);
Theodosakis v. Contract Pharmacal Corp., No. 05-15491, 172 Fed. App’x. 772, 2006
U.S. App. LEXIS 7770, at *4 (9th Cir. March 28, 2006) (affirming district court’s ruling
of summary judgment on the laches defense to dismiss the case).

The Board recognizes that registration on the Principal Register is constructive
notice of the registrant's claim of ownership of the trademark. éridgestone/F irestone,
245 F.3d at 1362, 58 U.S.P.Q.2d (BNA) at 1462-63 (citing 15 U.S.C. §1072). The Board
also considers a period as short as three years and eight months from the date of
constructive notice to the assertion of a claim to qualify as unreasonable delay. See
Teledyne Techs., Inc. v. W. Skyways, Inc., 78 U.S.P.Q.2d (BNA) 1203, 1210 (T.T.A.B.
2006) (delay of three years and eight months was unreasonable to support finding of
laches), but five years or more between the date of constructive notice and a cancellation
action is an unreasonable delay. See e.g. Christian Broad. Network, 84 U.S.P.Q.2d
(BNA) at 1572 (five years delay amounted to unreasonable delay), Turner v. Hops Grill
& Bar, Inc., 52 U.S.P.Q.2d (BNA) 1310, 1312 (T.T.A.B. 1999) (five year delay

amounted to unreasonable delay).



The Board construes “prejudice” as economic prejudice, which arises from
investment in and development of the trademark, continued commercial use and
economic promotion of a mark. Christian Broad. Network, 84 U.S.P.Q.2d (BNA) at
1573 (finding prejudice based on a Respondent’s development of a mark during the
period of delay); Teledyne Techs., 78 U.S.P.Q.2d (BNA) at 1211 (evaluating economic
prejudice to the defendant and finding that laches applied); Bridgestone/Firestone
Research, 245 F.3d at 1363, 58 U.S.P.Q.2d (BNA) at 1463 (coﬁsideﬁng economic
prejudice to be significant in the laches analysis).

A party is entitled to summary judgment on a laches defense when it has
demonstrated that there are no genuine issues as to any material fact, and that it is entitled
to judgment as a matter of law. Fed.R.Civ.P. 56(c); Celotex Co}p. v. Catrett, 477 U.S.
317 (1987); Tillamook Country Smoker, Inc., 465 F.3d at 1109, 80 U.S.P.Q.2d (BNA) at
1464; Black Diamond Sportswear, 2007 U.S. App. LEXIS 23515 at *8, 84 U.S.P.Q.2d
(BNA) at 1760-61; Theodosakis, 2006 U.S. App. LEXIS 7770 at *4.

In this case, an Order of summary judgment dismissing Petitioner’s Cancellation
action is appropriate. The Alaris Group registered the mark, used the mark, promoted the
mark and developed its business around its goodwill and reputation. For more than five
years, Petitioner and its predecessor silently stood by in unreasqnable delay. Respondent
filed its original application on December 21, 2000. It registered in November 30, 2001.
Tt was not until February 15, 2007 that Petitioner indicated it would take issue with The
Alaris Group’s mark. The period of delay was over five years — five years and nearly

three months after notice. This delay is unreasonable.



During that half-decade of use and registration, The Alaris Group seriously
worked to develop its business and generated exponential growth.
REDACTED
. All
development and growth have been centered around consistent use and development of
the brand ALARIS. (Caven Decl. at §6.)

There was never any indication to The Alaris Group, or reason to believe, that the
ALARIS brand would ever be challenged by any organization, including an assignee of
Alaris Medical Systems, Inc. Today, the Alaris Group’s ALARIS mark has great
goodwill, signifies a strong reputation and symbolizes The Alaris Group’s high quality

consulting services.

REDACTED

The Alaris Group has engaged in economic promotion of its mark and has experienced
significant expansion and growth such that it suffers the type of prejudice that supports
the laches defense.
Summary judgment in Respondent’s favor is proper on these facts.
II. LEGAL ARGUMENT
In the Alternative,
Should This Tribunal Allow Any Part Of Petitioner’s Case To Proceed,
The Alaris Group Formally Moves To Compel Discovery and
Seeks Leave To File An Amended Answer and Counterclaim.
A. An Order Compelling Discovery Is Appropriate.

Pursuant to Trademark Rule 2.120(¢), a motion to compel discovery should be

made when a party has refused to cooperate in providing timely and sufficient discovery



answers. See 37 CFR 2.120(e); HighBeam Marketing, LLC v. Highbeam Res. , LLC,
Opposition No. 91162372, 2008 TTAB LEXIS 2, *3 (Jan. 23, 2008). In this case, it is
appropriate to enter an Order compelling Petitioner to:

A. Produce a privilege log (for documents already produced);

B. Provide a party-signature attesting to the veracity of the Answers to

Applicant’s First and Second Set of Interrogatories.

C. Provide Answers to Applicant’s Second Set of Interrogatories.
The Alaris Group also hereby respectfully requests:

A. an Order precluding Petitioner from relying upoh any objection(s) posed

to the Second Set of discovery; or

B. Striking Petitioner’s Opposition pleadings in their entirety.’

CH’s discovery conduct warrants an Order compelling compliance. Discovery is
set to close in less than two months - on April 12, 2008. At this point, CH has never
produced a privilege log and to the extent that CH answered the first set of discovery,
CH’s responses and production were woefully deficient. See Boylan Decl. Exh. E. With
only two months remaining in the discovery period, CH still has yet to identify even one
person with information relevant to the claims and defenses in this action.® CH did not
even identify an obvious individual with information - Joan B. Stafslien, the Assistant
General Counsel at Alaris Medical Systems, Inc. - who signed submissions to the PTO
that appear in the file history.

CH may contend that its delays were excused by the filing of a Motion for

Enlargement of Time seeking a thirty day extension, but the mere filing of that Motion

3 Proposed orders are attached to the Boylan Decl. as Exh. L.
6 There was no party-signature on the Answers to Interrogatories, and even despite a request to provide one,
CH has never produced a signature. See Boylan Decl. Exh. F.
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does not equate to meeting its obligation to answer the discovery due. The Motion was
opposed and this tribunal never granted the requested extension. Significantly - even if
the Motion had been granted, the thirty day extension period would have run on February
13, 2008 and Petitioner failed to produce discovery, written responses or a privilege log
by that date.”

An order compelling discovery is required. Additionally, an order providing
discovery abuse sanctions is appropriate based on Petitioner’s flagrant failure to comply
with its discovery obligations; such an order would: (i) strike Petitioner’s Oppositions in
their entirety; or, alternatively, (i) preclude Petitioner from relying upon any objection(s)
posed to the Second Set of discovery.

Also In The Alternative, The Alaris Group Seeks
Leave to file an Amended Answer To Raise The “Morehouse defense”
As An Additional Affirmative Defense
And To State A Counterclaim For Cancellation Due To Fraud On The PTO.

Leave to amend is freely given by the Board when justice so requires, unless entry
of the proposed amendment would violate settled law or be prejudicial to the adverse
party. See TBMP § 507.02. The Boylan Declaration includes at‘ Exh. G a signed copy of
the proposed amended pleadings. They raise an affirmative defense based on Applicant’s
prior registrations — the “Morehouse defense.” The defense is proper where the existing
registration or registrations relied upon are for the same or substantially identical mark
and the same or substantially identical goods and/or services as the challenged

registration. See, e.g., O-M Bread, Inc. v. U.S. Olympic Comm., 65 F.3d 933, 36

U.S.P.Q.2d (BNA) 1041 (Fed. Cir. 1995).

7 Cardinal Health did untimely produce documents on February 13, 2008, however, this production still
failed to include a privilege log or the Answers to the Second Set of Interrogatories.

11



The proposed amended pleadings also state a counterclaim for cancellation of
Petitioner’s U.S Trademark Registration No. 2279724. Settled law provides for the
cancellation of a registered mark when it has been procured by fraud. Medinol Ltd v.
Neuro Vasx, Inc., 67 U.S.P.Q.2D (BNA) 1205, 1208-09 (TTAB 2003), citing Torres v.
Cantine Torresella S.r.L., 808 F.2d 46, 1 U.S.P.Q.2d (BNA) 1483, 1484-85 (Fed.Cir.
1986) (stating that a trademark applicant commits fraud in procuring a registration when
it makes material representations of fact in its declaration which it knows or should know
to be false or misleading).

Here, the goods and services description lists a litany of items:

IC 010. US 026 039 044. G & S: medical instruments and
equipment, namely, infusion pumps and controllers,
including volumetric infusion pumps, syringe pumps,
programmable infusion pumps, programmable syringe
pumps and the resident control programs; clinical vital
signs measurement instruments, namely, thermometers for
medical use, disposable thermometer covers, blood
pressure measurement instruments, pulse rate measurement
instruments, blood pressure cuffs, pulse oximetry
instruments, namely, sensors and monitors, respiration
measurement instruments, and ECG instruments; medical
fluid administration sets for the delivery of medical fluids,
namely, drug delivery tubing, clamps, flow control devices,
drug infusion connectors, adapters, injection sites,
needleless connectors, needleless ports, needleless injection
sites, and medical valves; medical devices for the delivery
of medical fluids, namely, drug delivery tubing, clamps,
flow control devices, drug infusion connectors, adapters,
injection sites, needleless connectors, needleless ports,
needleless injection sites, and medical valves; intravenous
fluid containers, monitors, alarms, rate meters;
sphygmomanometers; enteric infusion pumps and bags
therefor; medical instrument and intravenous fluid
container stands and hanger devices; gastrointestinal
feeding tubes; needle catheter jejunostomy kits, namely,
tubing and needles; multiple specimen holders for medical
use; cold and hot packs for chemically producing and

12



absorbing heat for use in medical treatment and therapy.
FIRST USE: 19970724. FIRST USE IN COMMERCE:
19970724
IC 037. US 100 103 106. G & S: service and repair of
medical instruments, equipment and accessories. FIRST
USE: 19970724. FIRST USE IN COMMERCE: 19970724
IC 042. US 100 101. G & S: leasing and rental of medical
instruments, equipment, and accessories. FIRST USE:
19970724. FIRST USE IN COMMERCE: 19970724
U.S. Trademark Registration No. 2279724
There is reason to suspect that the ALARIS mark subject of this Registration was
not used continuously with the many goods listed in the description. For example,
Petitioner never responded to discovery seeking documents showing continuous use of
the ALARIS mark in connection with goods and services. In addition, the 2004 and 2001
press releases discussing Petitioner’s ALARIS mark list fewer goods offered in
connection with the mark than appear in the Registration. See Exhs. C and H attached to
the Boylan Decl. (defining the Company’s principal line of business as “the design,
manufacture and marketing of intravenous infusion therapy products).
Should Petitioner’s claims survive the present summary judgment, The Alaris
Group should be allowed to pursue this counterclaim. There is no prejudice to CH in
allowing the counterclaim.
Conclusion
For these reasons, Petitioner’s action should be dismissed in its entirety, with

prejudice. In the alternative, Respondent respectfully requests leave to file the proposed

amended pleadings attached to the Boylan Declaration as Exh. G and an Order

13



compelling discovery like the proposed order attached as Exh. I to the Boylan

Declaration.
Respectfully submitted,
Dated: February 2008 4 ]
Kristine M. Boylan arTT284634)

Scott M. Oslick

MERCHANT & GQULD P.C.

80 South Eighth Street, Suite 3200
Minneapolis, MN 55402-2215
Telephone: (612) 332-5300

Attorneys for the Applicant and Registrant
The Alaris Group, Inc.

CERTIFICATE OF FILING

I hereby certify that THE ALARIS GROUP’S BRIEF IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT is being filed electronically through on-line

TTAB filing systems, ESTTA on February[i 2008. ,

By: " Kristine M. yla

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing THE ALARIS GROUP’S BRIEF IN
SUPPORT OF MOTION FOR SUMMARY JUDGMENT has been served on counsel for
Applicant by first class mail, postage prepaid, this 19th of February, 2008 as follows:

Mary True

Bricker & Eckler LLP

100 S. Third Street
Columbus, OH 43215-4291

Date: 9}1 alo¥ \MAAM%/L) Sonels

Miriam Sindt
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5. CARDINAL HEALTH 303, INC.
Petitioner
V. Cancellation No. 92-048,172
THE ALARIS GROUP, INC. '
Registrant

DECLARATION OF KRISTINE M. BOYLAN IN SUPPORT OF THE ALARIS
GROUP'S BRIEF IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT

I, Kristine M. Boylan, declare as follows:

1. I am a partner with Merchant & Gould, P.C., counsel for Registrant/Applicant
The Alaris Group, Inc. ("The Alaris Group") in the above-captioned matter. I make this
declaration on my own information, knowledge and belief.

2. Attached hereto as Exhibit A is a true and correct coiay of a Cardinal Health

Overview, as printed from their website www.cardinalhealth.com on February 18, 2008.

3. Attached hereto as Exhibit B is a true and correct copy of an organizational chart
for The Alaris Group, Inc., bates labeled as Alaris Group 0001.

4. Attached hereto as Exhibit C is a true and correct copy of a June 1, 2004 press
release from Cardinal Health.

5. Attached hereto as Exhibit D is a true and correct copy of the Combined
Declaration of Use and Incontestability Under Sections 8 and 15 for Trademark Registration No.
2279724.

6. Attached hereto as Exhibit E is a true and correct copy of Applicant's Response to
Motion to Enlarge Time to Answer Discovery with Exhibit A.

7. Attached hereto as Exhibit F is a true and correct copy of a November 30, 2007

letter from Kristine Boylan to Mary True.



8. Attached hereto as Exhibit G is a true and correct copy of an executed copy of the
proposed Amended Answer and Counterclaim.

9. Attached hereto as Exhibit H is a true and correct copy of May 23, 2001 News
Release from Alaris Medical Systems, Inc.

10.  Attached hereto as Exhibit I is a true and correct copy of the proposed orders
requested in the alternative.

I declare under penalty of perjury that the foregoing is correct.

iz
Dated this ﬂ day of February, 2008. /% ‘

Kristine M. Bo lan
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n tOday’s rapvidly changing healthcare industry, providers of care face
o unyleldmg pressure to improve quahty, maintain operating margins

~and lower costs. Reaching these goals requires a relentless focus on
maklng healthcare safer and more productive. At Cardinal Health,
that’s our mission. And to achieve it, we're partnering with hospitals,
pharmacres and other care providers to chase zero. Zero errors.

o ;Zero waste. Zero Iost revenue. Zero of the challenges that divert

~ focus from patient care.

o -With-industry—’leadi'ng technologies and services and the expertise to

lntegrate them, we move closer to zero each day. Tighter links in the

| »medlcatlon supply chain are driving increased safety, efficiency and
integrity, from the manufacturer to the patient bedside. Automated

irivehtbry management is helping to reduce costly medical and

- . pharmaceutlcal supplies. And real-time analysis of data is improving

CARDINAL HEALTH FACTS:

. ,ychnlcal performance, profitability and patient outcomes.

o 3 Ch'aSihgv“Zere. It's making Cardinal Health essential to a safer, more
preduet'ive f‘Uture'in healthcare.

90 PERCENT OF
ALL HOSPITALS AND

MORE THAN 50,000
DELIVERIES ARE MADE

2,765 PATENTS
AND PATENT

ONE-THIRD OF ALL

50 PERCENT OF ALL
SURGERIES IN THE
U.S. USE CARDINAL
HEALTH PRODUCTS
OR SERVICES.

EACH DAY TO 40,000
CUSTOMER SITES,
INCLUDING HOSPITALS,
PHARMACIES AND OTHER
POINTS OF CARE.

APPLICATIONS ARE
HELD ON PROPRIETARY
MEDICAL PRODUCTS,
MANUFACTURING
PROGESSES

AND MEDICATION
MANAGEMENT
SOLUTIONS:

PHARMACEUTICAL,
LABORATORY AND
MEDICAL PRODUCTS
FLOW THROUGH
CARDINAL HEALTH'S
LOGISTICS SYSTEM.



REDUCING MEDICATION ERRORS Today’s emerging pay-for-performance
environment places a premium on safe practices and continuous
improvement. Cardinal Health medication management solutions help
clinicians reduce dangerous and costly medication errors and improve
clinical performance. Our innovative Pyxis®, Alaris® and CareFusion™
technologies facilitate collecting and transmitting patient and medication
information at the point of care. Nurses and clinicians can monitor
orders for their patients, determine the location of medications, verify
the accuracy of medications administered and document usage and
charges to the hospital’s IT system.

TODAY, CLINICIANS ARE JOINING THE CHASE. i

CHASING

ZER

PREVENTABLE ERRORS

CARDINAL HEALTH TURNS PATIENT DATA INTO SAFE
PRACTICES AND EFFICIENT PROCEDURES.

PREVENTING INFECTION Hospital-acquired infections (HAIls) affect nearly
two million patients a year in the United States alone at a cost of more
than $13 billion annually. Cardinal Health is committed to helping hospitals
prevent these infections—and achieve higher levels of patient safety and
clinical performance. Caregivers use our Tiburon® impervious surgical
drapes; high-filtration, fluid-resistant Secure-Gard® face masks; and
Esteem® gloves containing a proprietary Neu-Thera® emollient, to protect
themselves and their patients. Hospitals also rely on Cardinal Health’s
data-mining technologies, like MedMined™ services, to measure HAls
and change processes to help prevent future infections.



PARTNERS IN PERFORMANCE Today’s most profitable retail pharmacies
actively manage every part of their operations. Cardinal Health works

as a strategic partner to improve purchasing, decision making and profits.
Solutions like Cardinal Inventory Manager (CIM) help reduce inventory
costs, while hand-held mobile devices and online order systems streamline
inventory management and improve order accuracy. Managed care and
reimbursement solutions help pharmacies participate fully in benefit
plans and capture reimbursement opportunities. Marketing and front-end
management support offered through Cardinal Health’s Leader® program
helps to boost revenues and improve customer satisfaction.

TODAY, PHARMACISTS ARE JOINING THE CHASE.

CHASING

ZE

GENERIC ADVANTAGE With a steady rise in the use of generic medicine

and ongoing pressure on reimbursement rates, Cardinal Health offers
programs that help pharmacies manage the complex array of generic
alternatives, increase medication safety and improve the bottom line.
Global purchasing, sourcing relationships and bulk repackaging solutions
all help Cardinal Health deliver the best possible cost advantage to retail
and hospital pharmacies. We also make generic products easy to access
through our Sources contract buying programs and retail telesales services.



ODAY, HO$P|TALS ARE JOINING THE CHASE.

CHASING

ST PRACTICES AND INNOVATIVE
JLOGIES PROVIDE INSTANT
S§'TO SUPPLIES AND INFORMATION.

RIGHT PRODUCT. RIGHT TIME. Hospital administrators need creative
solutions:to improve productivity. while managing rising. supply costs
and declining margins. Cardinal Health works at every link of the supply
chain—from manufacturing and purchasing to consumption—to drive
down costs and improve efficiency. Our medication and supply offerings
combine our Pyxis® hospital automation systems with our supply chain
services to automatically reorder and speed replenishment of both
pharmaceuticals and medical/surgical supplies at the point of care.
Thesge offerings help eliminate stock-outs and collect the information
required to support just-in-time approaches that reduce inventory
carrying costs, capture patient charges as supplies are dispensed,
reduce billing errors and improve reimbursement rates.

IT's THE NETWORK Patients across the U.S. rely on the efficient nationwide

-network of Cardinal Health for the pharmaceuticals and medical supplies

that contribute to their care. Cardinal Health consolidates pharmaceuticals
and medical products from thousands of manufacturers into site-specific
deliveries for retail pharmacies, hospitals and alternate care facilities.

Our capabilities extend to the daily management of logistics, inventory
and administrative activities for maore than 33,000 pharmacies and more
than 90 percent of hospitals. By simplifying the supply chain and moving
to automated replenishment, Cardinal Health helps hospitals eliminate

the need for off-site warehouses and helps them redeploy staff to ensure
pharmaceuticals and medical supplies are always available, exactly when
they are needed.




OUR BUSINESSES

Cardinal Health is an $87 billion global healthcare products and services
company dedicated to making healthcare safer and more productive.

Clinical énd Medical Products

CLINICAL TECHNOLOGIES AND SERVICES Cardinal Health providesleading technologies $2.7 BILLION REVENUE
and services that help: hospitals. prevent medication errors, reduce hospital-acquired ¢ 7,200 EMPLOYEES
infections and:manags madications and supplies more efficiently. Qur solutions includs |

Pyxis? technologies that automate the management of medications and supplies from

the pharmacy to the nursing unit; Alaris® infusion technologies for verifying dosages,

administering W medications-and monitoring patient responses; and CareFuslon™ positive

patient identification-applications for bedside verification. In addition, hospitals.use

MedMinad™ services to analyze patient data and work with clinicians and administrators

to develop new processes:and protocols that reduce hospital-acquired infections.

MEDICAL PRODUCTS AND TECHNOLOGIES Cardinal Health develops and manufactures . $1.8 BILLION REVENUE
essential medical and surgical products used in healthcare’s most frequently performed 14,200 EMPLOYEES
procedures. Industry-leading offerings include infection prevention products such as 5

Esteem?® surgical gloves, Secure-Gard® masks and Tiburon® drapes and gowns; V.Mueller®

surgical instruments-and services; respiratory care products such as the AVEA® ventilators,

Vmax® and Jaeger® pulmonary diagnostic systems; and medical specialties such as the

Nicolet® neurology and Corpak® enteral feeding devices; interventional radiology products;

and clinical laboratory products.

Healthcare Supply Chain Services

HEALTHCARE SUPPLY CHAIN SERVICES - PHARMACEUTICAL Cardinal Health serves retail, : $76.6 BILLION REVENUE
hospital and mail-order pharmacies with the industry’s most efficient logistics network. i 10,100 EMPLOYEES

We distribute pharmaceuticals and related healthcare products to more than 33,000 :

pharmacies and provide comprehensive financial, inventory, contract management and

marketing services that help them enhance their performance. Gardinal Health is also the

largest provider of specialiZed nuclear pharmaceuticals, delivering more than 12 million

doses each year to hospitals and outpatient care centers.

HEALTHGARE SUPPLY CHAIN SERVICES - MEDICAL Cardinal Health distributes products | $7.5 BILLION REVENUE
from more than 2,000 manufacturers to hospitals, surgery centers, laboratories and . 9,800 EMPLOYEES
physician offices throughout the U.8. and Canada. Through our Presource® procedure

packs, we create comprehensive supply chain management solutions that provide

access to the right products for the right procedure at exactly the right time—helping

reduce waste, improve clinigian productivity and reduce stock-outs. Our integrated

supply.chain-and logistics:services help customers control costs, improve efficiencies

and deliver effective, high-quality patient care.




OUR CUSTOMERS

With Cardinal Health, customers benefit from integrated solutions that help
address their most critical and complex operating and patient challenges.

PHYSICIAN OFFICES, SURGERY CENTERS AND
ALTERNATE CARE FACILITIES Cardinal Health
supports healthcare providers wherever they

HosPITALs CardinalHealth-helps strengthen
| operating results by managing:supply chains
efficiently. and providing theproducts and
services to help improve patient safety. We also operate, providing the medical products,
offer the broadast line of medical, surgical, and S pharmaceuticals and nuclear diagnostic
laboratory products; nuclear pharmacy services; products necessary to deliver high-quality
automation systems; and other clinical services. care in any setting.

CLINICAL, RESEARGH AND REFERENCE
LABORATORIES Cardinal Health helps clinicians
improve productivity, enhance patient and
provider safety and reduce costs through a broad
offering of diagnostic and analytical products and
lab management services.

1 PHARMACIES Cardinal Health works

; closely with retail, hospital and mail-order
pharmacies to imprave logistics, financial
" operations, regulatory-compliance, product
i selection and customer service.

CHASING ZERO

Gardmal Health understands the challenges healthcare prowders face and has
the expertlse and resources to help We are mvrtmg customers to ]OII‘l us in our
relentless chase for zero. - . » ~ : s

LOST REVENUE?“ | supPLveaps . ,:v'_Losr PRODUGTlVlTY | PREVENTABLE ERRORS
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OUR COMMITMENT

At Cardinal Health, our mission and core values guide our many philanthropic
initiatives to improve patient safety, support our communities and achieve high
standards for ethical business conduct.

IMPROVING PATIENT SAFETY Cardinal Health works on many fronts to improve the quality of care. in 2007,

the company launched a$1 million Patient Safety Grant program to help hospitals drive safety improvements
within their facilities. As a Isad sponsor for the Institute for Healthcare Improvement’s “5 Million Lives” campaign,
we're also helping promote 12 key initiatives aimed at reducing harm in hospitals, and we sponsor the annuat
Award for Excellence in: Medication-Use Safety and other prestigious industry awards that recognize quality
and best practices. Through the Cardinal Health Center for Safety and Clinical Excellence, the company brings
together industry.leaders to develop and disseminate best practices, critical insights and innovations that help
improve patient care.

SUPPORTING OUR COMMUNITIES Cardinal Health and the Cardinal Health Foundation reach deep into the
communities where our-employees live and work. Each year thousands of employees donate time and money
that is matched through the Cardinal Health Employees CARE program. In the last five years, this popular
employee involvement program has distributed more than $15 million to charitable organizations nationwide.
The company and Foundation fund local, regional and national organizations that help improve access to
and delivery of quality healthcare services and improve the communities where we do business. Since it’s
inception, the Cardinal Health Foundation has awarded more than $10 million alone to regional and national
organizations committed to improving patient safety and access to quality care. More information can be found
at cardinalhealth.com/coemmunity.

LIVING OUR VALUES Cardinal Health proudly embraces values and behaviors that are ethical, people-driven,
performance-driven, innovative and collaborative (EPPIC). We express these EPPIC core values through a
variety of corporate social responsibility initiatives that support our business strategy and advance the interests
of our employees, customers, shareholders and communities. Our Ethics and Compliance department has
created educaticn and outreach programs and developed a Standards of Business Conduct guide for all
employees. Among our many diversity and inclusion initiatives is a supplier diversity program that awards
approximately $2 billion of business annually to diverse suppliers and supports the supplier diversity initiatives
of more than 500 customers.

DONALD M. BERWICK, MD, MPP :
.- President and Chief Executlve Off icer
- Institute for Healthcare Improvement
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News

DUBLIN, Ohio and SAN DIEGO, June 1, 2004 — Cardinal Health, Inc. (NYSE: CAH) and
ALARIS Medical Systems, Inc. (NYSE: AMI) today announced that, on Friday, May 28,
2004, a subsidiary of Cardinal Health commenced its previously announced tender offer to
acquire all of the outstanding common shares of ALARIS, at a price of $22.35 per share,
net to the seller in cash. The tender offer is scheduled to expire at midnight, New York City
time, on Friday, June 25, 2004, unless extended.

On May 18, Cardinal Health and ALARIS announced that they had reached an agreement
for Cardinal Health to acquire ALARIS in a transaction valued at approximately $2 billion,
including the assumption of outstanding debt. The transaction is expected to be completed
by June 30, 2004 and consists of a cash tender offer to be followed by a merger. Upon
completion of the merger, ALARIS will become a wholly owned subsidiary of Cardinal
Health.

The ALARIS Board of Directors has approved the Cardinal Health tender offer, the merger
and the merger agreement and unanimously recommends that ALARIS stockholders
accept the Cardinal Health tender offer and tender their shares.

Completion of the tender offer is subject to there being validly tendered at least that
number of ALARIS shares (disregarding any shares tendered by any officer or director of
ALARIS), equal to one share more than the number of shares equal to (A) ALARIS’
majority stockholder’s shares plus (B) a majority of the then issued and outstanding
ALARIS shares (other than ALARIS shares owned beneficially or of record by ALARIS’
majority stockholder or directors or executive officers of ALARIS) (which number, as of
May 27, 2004, equaled 59,183,803 ALARIS shares). The tender offer is also subject to
obtaining certain regulatory clearances and approvals and other customary conditions. In
this connection, Cardinal Health has made filings under the Hart-Scott-Rodino Antitrust
Improvements Act as well as the required filing with German com petition authorities and
expects to receive the necessary clearances before the end of June 2004.

The complete terms and conditions of the Cardinal Health tender offer for ALARIS are set
forth in the Offer to Purchase, dated May 28, 2004, and the related Letter of Transmittal,
copies of which are available by contacting the information agent, MacKenzie Partners,
Inc. at (800) 322-2885 (Toll-Free) or at (212) 929-5500 (Collect) or by email at:
proxy@mackenziepartners.com.

About ALARIS Medical Systems

ALARIS Medical Systems (www.alarismed.com) develops and markets products for the
safe delivery of intravenous (1V) medications. The Company's IV medication and infusion
therapy delivery systems, software applications, needle-free disposables and related
monitoring equipment are marketed in the United States and internationally. ALARIS’
"smart” pumps, with the proprietary Guardrails® Safety Software, help to reduce the risks
and costs of medication errors, help to safeguard patients and clinicians and gather and
record clinical information for review, analysis and interpretation. The Company provides
its products, professional and technical support and training services to over 5,000
hospital and health care systems, as well as alternative care sites, in more than 120
countries through its direct sales force and distributors. Headquartered in San Diego,
California, ALARIS employs approximately 3,000 people worldwide.

About Cardinal Health

Cardinal Health, Inc. (www.cardinal.com) is the leading provider of products and services
supporting the health care industry. Cardinal Health develops, manufactures, packages
and markets products for patient care; develops drug-delivery technologies; distributes
pharmaceuticals, medical- surgical and laboratory supplies; and offers consulting and
other services that improve quality and efficiency in health care. Headquartered in Dublin,
Ohio, Cardinal Health employs more than 50,000 people on five continents and produces
annual revenues of more than $50 billion. Cardinal Health is ranked # 17 on the 2004



Fortune 500 list and was named one of the best U.S. companies by Forbes magazine for
2004.

Except for historical information, all other information in this news release consists of
forward-looking statements. These forward-looking statements are subject to risks and
uncertainties that could cause actual results to differ materially from those projected,
anticipated or implied. The most significant of these uncertainties are described in Cardinal
Health's Form 10-K, Form 8-K and Form 10-Q reports (including all amendments to those
reports) and exhibits to those reports, and include (but are not limited to) the costs,
difficulties, and uncertainties related to the integration of acquired businesses, the loss of
one or more key customer or supplier relationships or changes to the terms of those
relationships, changes in the distribution patterns or reimbursement rates for health-care
products and/or services, the costs and other effects of governmental regulation and legal
and administrative proceedings, and general economic and market conditions. Cardinal
Health undertakes no obligation to update or revise any forward-looking statement.

This announcement is neither an offer to purchase nor a solicitation of an offer to sell
securities of ALARIS Medical Systems. Cardinal Health has filed a tender offer statement
with the U.S. Securities and Exchange Commission and ALARIS has filed a
solicitation/recommendation statement with respect to the Cardinal Health tender offer.
Investors and ALARIS stockholders are strongly advised to read the tender offer statement
(including the offer to purchase, letter of transmittal and related tender documents) and
the related solicitation/recommendation statement because they will contain important
information. The offer to purchase, the related letter of transmittal and certain other offer
documents, as well as the solicitation/ recommendation statement, are available to all
stockholders of ALARIS at no expense to them. These documents are also available at no
charge at the SEC’s website at www.sec.gov.

CONTACTS:

Cardinal Health:

Media:

Jim Mazzola

614) 757-3690
jim.mazzola@cardinal.com

Investors:

Jim Hinrichs

(614) 757-7828
jim.hinrichs@cardinal.com

ALARIS Medical Systems:
Media:

Frank Jepson

(858) 458-7448
fiepson@alarismed.com

Investors:

William Bopp

(858) 458-7994
wbopp@alarismed.com

»> Return to News P
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Combined Declaration of Use and Incontestability Under Sections 8 & 15

The table below presents the data as entered.

REGISTRATION NUMBER 2279724
REGISTRATION DATE (09/21/1999
SERIAL NUMBER 75234438
MARK SECTION

MARK ALARIS

OWNER SECTION (current)

NAME

ALARIS MEDICAL SYSTEMS, INC.

STREET

10221 WATERIDGE CIRCLE

CITY

SAN DIEGO

STATE

CA

ZIPPOSTAL CODE

92121

COUNTRY

us

OWNER SECTION {proposed)

NAME

ALARIS MEDICAL SYSTEMS, INC.

STREET

10221 WATERIDGE CIRCLE

CITY

SAN DIEGO

STATE

CA

ZIP/POSTAL CODE

92121

COUNTRY

us

PHONE

(800) 854-7128

EMAIL

docketla@fulpat.com

ATTORNEY SECTION

NAME

Thomas A. Runk

FIRM-NAME

Fulwider Patton Lee & Utecht, LLP

STREET

6060 Center Drive, 10th FL.

CITY

Los Angeles

STATE

CA

ZIPIPOSTAL CODE

90045

COUNTRY

USA




PHONE (310) 824-5555

FAX (310) 824-9696
EMALL docketla@fulpat.com
AUTHORIZED TO COMMUNICATE VIA E-MAIL Yes

DOCKET NUMBERS IVACP 41963
GOODS AND/OR SERVICES SECTION

INTERNATIONAL CLASS 010

KEEP EXISTING GOODS AND/OR SERVICES YES

SPECIMEN FILE NAME(S)

WTICRS\EXPORT1INMAGEOUT 11\752\344\75234438\xml1\
§150002.JPG

SPECIMEN DESCRIPTION Label showing use of the mark in class 10
INTERNATIONAL CLASS 037
KEEP EXISTING GOODS AND/OR SERVICES YES

SPECIMEN FILE NAME(S)

WTICRS\EXPORT1INMAGEOUT 11\752\344\75234438\xml1\
§150003.JPG

SPECIMEN DESCRIPTION

Product and service catalog page showing use of the mark for service and
repair of medical instrument, equipment and accessories in class 37

INTERNATIONAL CLLASS

042

KEEP EXISTING GOODS AND/OR SERVICES

YES

SPECIMEN FILE NAME(S)

WTICRS\EXPORT1INMAGEOUT 11\752\344\75234438\xml1\
§150004.JPG

Product and service catalog page showing use of the mark for leasing and

SERCIMEN DESCRITION rental of medical instruments, equipment, and accessories in class 4

PAYMENT SECTION

NUMBER OF CLASSES 3

NUMBER OF CLASSES PAID 3

SUBTOTAL AMOUNT 900

TOTAL AMOUNT 900

SIGNATURE SECTION

SIGNATORY FILE Signature

SIGNATORY NAME /Joan B. Stafslien/

SIGNATORY POSITION Assistant General Counsel

FILING INFORMATION

SUBMIT DATE Fri Dec 10 16:44:48 EST 2004
USPTO/SO8N15-4232325-2004

TEAS STAMP %%(l)(e)é?g g??é)alSl(? 15817-f26277f%g%4f‘-

507dc7412-DA-292-20041210
164250755298




Combined Declaration of Use and Incontestability Under Sections 8 & 15

To the Commissioner for Trademarks:

REGISTRATION NUMBER: 2279724
REGISTRATION DATE: 09/21/1999
MARK: ALARIS
The owner, ALARIS MEDICAL SYSTEMS, INC., residing at 10221 WATERIDGE CIRCLE, SAN DIEGO, CA US 92121, is using the mark in
commerce on or in connection with the goods and /or services as follows:
For International Class 010, the owner is using or is using through a related company or licensee the mark in commerce on or in connection with all
goods and/or services listed in the existing registration.
The owner is submitting one specimen for each class showing the mark as used in commerce on or in connection with any item in the class of listed
goods and/or services , consisting of a(n) Label showing use of the mark in class 10.
Specimen-1
For International Class 037, the owner is using or is using through a related company or licensee the mark in commerce on or in connection with all
goods and/or services listed in the existing registration.
The owner is submitting one specimen for each class showing the mark as used in commerce on or in connection with any item in the class of listed
goods and/or services , consisting of a(n) Product and service catalog page showing use of the mark for service and repair of medical instrument,
equipment and accessories in class 37.
Specimen-1
For International Class 042, the owner is using or is using through a related company or licensee the mark in commerce on or in connection with all
goods and/or services listed in the existing registration.
The owner is submitting one specimen for each class showing the mark as used in commerce on or in connection with any item in the class of listed
goods and/or services , consisting of a(n) Product and service catalog page showing use of the mark for leasing and rental of medical instruments,
equipment, and accessories in class 42.
Specimen-1
The registrant hereby appoints Thomas A. Runk of Fulwider Patton Lee & Utecht, LLP, 6060 Center Drive, 10th Fl., Los Angeles, CA USA 90045
to submit this Combined Declaration of Use and Incontestability Under Sections 8 & 15 on behalf of the registrant. The attorney docket/reference
number is IVACP 41963.
A fee payment in the amount of $900 will be submitted with the form, representing payment for 3 class(es), plus any additional grace period fee, if
necessary.
Declaration

The owner is using or is using through a related company or licensee the mark in commerce on or in connection with the goods/services identified
above, as evidenced by the attached specimen(s) showing the mark as used in commerce. The mark has been in continuous use in commerce for five
consecutive years after the date of registration, or the date of publication under Section 12(c), and is still in use in commerce on or in connection
with all goods and/or services as identified above. There has been no final decision adverse to the owner's claim of ownership of such mark for such
goods and/or services, or to the owner's right to register the same or to keep the same on the register; and there is no proceeding involving said
rights pending and not disposed of either in the Patent and Trademark Office or in the courts.
The undersigned being hereby warned that willful false statements and the like are punishable by fine or imprisonment, or both, under 18 U.S.C.
Section 1001, and that such willful false statements and the like may jeopardize the validity of this document, declares that he/she is properly
authorized to execute this document on behalf of the Owner; and all statements made of his/her own knowledge are true and that all statements made
on information and belief are believed to be true.
Signatory's Name: /Joan B. Stafslien/
Signatory's Position: Assistant General Counsel
Signatory File: Signature
Mailing Address:

Fulwider Patton Lee & Utecht, LLP

6060 Center Drive, 10th F1.

Los Angeles, CA 90045
RAM Sale Number: 292



RAM Accounting Date: 12/13/2004

Serial Number: 75234438

Internet Transmission Date: Fri Dec 10 16:44:48 EST 2004
TEAS Stamp: USPTO/S08N15-4232325-2004121016444801105
1-2279724-200edca5638a8d187fe7f2391507dc
7412-DA-292-20041210164250755298
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o Ordering Information and Terms of Sale

Shiprment Terms:

FOB ORIGIN
Sround freight s prepaid by ALARIS Medical Systems and added 1o thg invoice,
Alr freight, at customer's request, wilt be added to the iInvoice,

Repair Return Address:

ALARE Madicat Systams,. ng:
Q100 Activity Road
San Diego, CA Q213¢

Authorized Retumng:

All products returned must be authorired in advance and ¢ Retum zoods
Authorization (SA) rumber ssuad by ALARIS Medical Systemns, Na retums will be
aeespted without prior authorization. Retums/replacements of ALARIS Medical
Systerns disposables must oocwr within orie year of dats of sale 1o eeive credit
Proaducts must be raturned in unopenead, undomaged. ariginat ALARIS Medicat Systarmns
shipping cases. No retum credit will be issued on custornized products or refurms dus
to contraet canceliation. Under no ciroumstances shall ALARIS Medicol Systems Credit
cusiomers for an expirad produst. All returns are sublect to o 20% handiing ond
restocking charge,

-~ Warranty / Guaraniee:

Al ALARIS Madioal Systems Products e desighed and manufactured 1o meet ol
spplicable federal lows and reguiations. No waronty of any kind for the products
listad herain extends beyond the descriptions given in this catalog (including any
supplement thereto} and any directions for use in thelr labeling. ALARIS MEDICAL
SYSTEMS MAKES NO OTHER WARRANTIES, EXPRESS OR IMPLIED, CONCERNING THE
PRODUCTS LISTED HEREIN, AND SRECIFICALLY DISCLAIMS THE IMPLIED WARRANTES OF
MERCHANTABILITY AND: FITNESS FOR A PARTICULAR FURPQOSE. No agent, emplovee.or
representative of ALARIS Medical Systams has any authority fo roake any affitmation,
representation or warranty for ALARIS Medical Systems with respect 1o the products
other thon s speciffically providlsd herain.

Equipment Repair, Service and Renlal Cenders:

ALARES Medical Systems, Inc. offers On-Site Repair, Service Center Repair and
Exchange Replacement Service (imited 1o specific models)

Senvice Agreement Frograms are avaffable on many Drug Intusion and Vital Signs
systerns.

For additional information. please contact your ALARIS Medical Account Consultant or

sService Sules Reprasentative,

ALARIS Madical Systerns ray change any of the terms ond conditions in this General Grdering
Irformnation Section ot gy firne without nolice.

Copyrighf 1998 ALARIS Medical Systerrs, ine, Al ghts reserved,
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Mark: ALARIS Registration No.; 2,279,724
to register the same or to keep the same on the register; and thers is no proceeding invelving said
rights pending in the Patent and Trademark Office or in a cournt and not finally disposed of.

The undersigned being hereby warned that willful false statements and the like are
punishable by fine or imprisonment, or both, under Section 1001 of Title 18 of the United States
Code, and that such willful false statements and the like may jeopardize the validity of this
document, declares: that he/she is properly authorized to execute this document on behalf of the
Registrant; and all statements made of his/her own knowledge are true and that all statements
made on information and belief are believed to be true,

The required fee is enclosed.

POWER OF ATTORNEY

Registrant hereby appoints Thomas A. Runk, and all other attorneys of FULWIDER
PATTON LEF & UTECHT LLP, Howard Hughes Center, 6060 Center Drive, Tenth Floor, Los
Angeles, California 900435, members of the Bar of the State of California, to prosecute this
document, to transact all business in the Patent and Trademark Office i connection therewith,
and to receive the notification of acceptance. Please direct all telephone calls regarding this
declaration and the above referenced registration to Thomas A, Runk at {310) 824-5553 Ext. 720

ALARIS Medical Systems Inc.

W N
e A e,

.-o; JRRIC SRPT Y e \‘e T
Pt Ty H‘ e Aj

E3004:1

a4




ROUTING SHEET TO POST REGISTRATION (PRU)

Serial

Total Fees:

RAM Sale Number: 292

RAM Accounting Date: 20041213

Registration Number:

Number:

2279724

75234438

$900

Note: Process in accordance with Post Registration Standard Operating Procedure (SOP)

Transaction Fee Transaction Fee per Number
Code Date Class of Classes

§8 affidavit 7205 20041210 $100 3

§15 affidavit 7208 20041210 $200 3

Physical Location: 900 - FILE REPOSITORY (FRANCONIA)
Lost Case Flag: False

In TICRS (AM-FLG-IN-TICRS): False

Transaction Date:

Total
Fee

$300
$600

20041210
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

. CARDINAL HEALTH 303, INC.

Opposer
V.
THE ALARIS GROUP, INC.

Applicant

. CARDINAL HEALTH 303, INC.

Opposer
\2
THE ALARIS GROUP, INC.

Applicant

. CARDINAL HEALTH 303, INC.

Opposer
V.
THE ALARIS GROUP, INC.

Applicant

. CARDINAL HEALTH 303, INC.

Opposer
V.
THE ALARIS GROUP, INC.

Applicant

Opposition No. 91-177,234

Opposition No. 91-177,365

Opposition No. 91-177,366

Opposition No. 91-177,367



5. CARDINAL HEALTH 303, INC.
Petitioner
V. Cancellation No. 92-048,172
THE ALARIS GROUP, INC. .

Registrant

RESPONSE TO MOTION TO ENLARGE TIME TO ANSWER DISCOVERY

This tribunal should deny the Cardinal Health (CH) Motion for Enlargement of Time.

The claims asserted in this proceeding are old. They are old enough that CH should
already have had the information needed to respond to the discovery at issue. CH slept on its
rights for well over seven years before taking any action to protect its now-claimed rights to the
ALARIS mark. Indeed, it was eight years ago that The Alaris Group® started use of ALARIS
and seven years ago that The Alaris Group® first filed for a trademark registration. The Alaris
Group® has naturally grown and expanded over time — without ever a word from CH or its
predecessor Alaris Medical Systems, Inc. Indeed, it was not until well after seven years of use,
and more than five years after registration by The Alaris Group® that CH initiated any form of
opposition to the ALARIS mark

Discovery is set to close in just three months - on April 12, 2008. The Alaris Group® has
little confidence that CH will actually produce information and evidence relevant to the claims
and defenses in this Consolidated Proceeding, so any delay is of concern. Even after The Alaris
Group® agreed to an extension of time for CH to answer its first set of discovery, CH’s

responses and production were woefully deficient. See Exh. A (November 29, 2007 letter). For



example, Cardinal Health references responsive yet privileged documents, yet has never
produced a privilege log and has never responded to a request to do so. Id. CH, moreover,
produced only 64 pages of what-appear-to-be marketing materials and 22 pages of a spreadsheet
with redacted customer information. With only three months remaining in the discovery period,
CH still has yet to identify even one person with information relevant to the claims and defenses
in this action. The Alaris Group® is already at a significant disadvantage. If this tribunal grants
the enlargement requested, The Alaris Group® would only have two short months prior to the
close of discovery to assess the information provided and to complete discovery to defend these
claims.

CH does not contend that the second set of discovery is overly broad, unduly burdensome
or directed at information that is hard to locate. At issue, in fact, are answers and responses to
only 22 interrogatories and 24 requests for documents, neither of which go beyond the scope of
relevant discovery or present an undue burden. In fact, the 22 interrogatories and 24 document
requests are very much like the first round of discovery served by CH and already answered by
The Alaris Group® in a timely fashion. Had the Oppositions been filed just a few months later
in 2007, CH would have been required to provide Initial Disclosures under the new Rules on
some of the very questions subject of the second set of discovery. See, e.g., The Alaris Group®
Second Set of Interrogatories Nos. 1, 2, 3 and 4 (attached as Exh. A to the CH Motion for
Enlargement of Time). The reality that the Christmas holiday fell during the time that responsive
information would be assembled cannot constitute a reason for enlargement of time, particularly
given the fact here - that CH should have had this inforrnation months or even years ago.

Trademark Rule of Practice 2.120 is exactly the type of Rule that should be construed and

administered to secure a just, speedy, and inexpensive determination of the proceeding. See



Yamaha Int’l Corp v. Hoshino Gakki Co., 840 F.2d 1572, 6 USPQ2d 1001, 1004 (Fed. Cir.

1998); Fed.R.Civ.P. 1.

The motion for enlargement of time should be denied, because additional delay in

discovery will do anything but secure a just or speedy determination of this proceeding.

Respectfully submitte
r

Dated: January 10, 2008 %

Kristine M. Boylan

MERCHANT & G ULD

80 South Eighth Strket, Suite 3200
Minneapolis, MN 55402-2215
Telephone: (612) 332-5300

Attorneys for the Applicant and Registrant
The Alaris Group, Inc.



CERTIFICATE OF MAILING

I hereby certify that this Response to Motion for Enlargement of Time is being filed

electronically through on-line TTAB filing systems, ESTTA on January 10, 2008.

N

Aot

By:  Kiristine M.( oy@




CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Response to the Motion for Enlargement of
Time has been served on counsel for Opposer via regular U.S. Mail this 10™ day of January,

2008 as follows:

Joseph R. Dreitler

Mary R. True

Bricker & Eckler LLP

100 S. Third Street
Columbus, OH 43215-4291
jdreitler@bricker.com

- »

Date: \,IO}DQ '

Miriam Sindt
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Direct Contact

3200 IDS Center
80 South Eighth Street

Merchant & Gould it

An Intellectual Property Law Firm TEL 612.332.5300
FAX 612.332.9081

www.merchant-gould.com

A Professional Corporation

612.371.5295
Kristine M. Boylan
kboylan@merchantgould.com

November 29, 2007

Via Email: mtrue@bricker.com

Mary True
Bricker & Eckler LLP
100 South Third Street
Columbus, OH 43215-4291
Re:  Cardinal Health 303, Inc. v. The Alaris Group, Inc.
Opposition Nos.: 91-177,234; 91-177,367; 91-177,366; and 91-
177,365
Cancellation No. 92-048,172
M&G No. 15711.00000001
Dear Mary:
I write regarding discovery deficiencies in Cardinal Health’s recent discovery
responses:
1. Cardinal Health’s Responses to Applicant’s Request for Production of
Documents Nos. 10 and 11 references responsive yet privileged, documents,
No privilege log has been produced. Please produce it.
2. The only documents produced consist of 64 pages of what-appear-to-be

marketing materials and 22 pages of a spreadsheet with redacted customer
information. This is insufficient. Among other things, there are no
documents showing dates of first uses or demonstrating channels of trade.
Document Request No. 12, for example, seeks “documents sufficient to
demonstrate the channels of trade that Opposer uses to provide the goods
and services bearing Opposer’s mark.” Cardinal Health responded that
responsive, non-privileged documents would be produced, yet this 87 page

production fails to include any document evidencing channels of trade.
Minneapolis/St. Paul

Denver
Seattle
Atlanta
Washington, DC



November 29, 2007

Page 2

KMB:mks

Enclosures

Finally, Cardinal Health’s service of these discovery responses was
untimely and specifically in contravention of our agreement — which was
already extended out of courtesy between counsel as a sign of good faith on
the part of The Alaris Group - that Cardinal Health would serve responses
by November 23, 2007. While the several-day delay on its own may not
seem significant, The Alaris Group has had its trademarks delayed from
registration for almost six months now due to an apparently ill-thought-out
opposition proceeding. The Alaris Group agreed to the good faith extension
on the basis that the parties could still consider settlement. It was also
expressly stated that although the extension was granted, The Alaris Group
does not want any delay in reaching a resolution of this case. I ask that you
respond to the discovery deficiencies and make supplemental productions as
necessary to appropriately respond within 10 days.

We look forward to your prompt reply and supplementation.

Sincgrely yours
T

Kristine M. Boyl



EXHIBIT F



3200 IDS Center
80 South Eighth Street

'M h ) G 1 d Minneapolis, Minnesota

erchant & Gou
An Intellectual Property Law Firm TEL 612.332.5300

FAX 612.332.9081

www.merchant-gould.com

A Professional Corporation

) 612.371.5295
Direct Contact Kristine M. Boylan
kboylan@merchantgould.com

November 30, 2007

Via Email: mtrue@bricker.com

Mary True

Bricker & Eckler LLP

100 South Third Street
Columbus, OH 43215-4291

Re:  Cardinal Health 303, Inc. v. The Alaris Group, Inc.
Opposition Nos.: 91-177,234; 91-177,367; 91-177,366; and 91-
177,365
Cancellation No. 92-048,172
M&G No. 15711.00000001

Dear Mary:

I write further to my letter dated November 29, 2007 regarding Cardinal Health’s
recent discovery responses. The Answers to Interrogatories were signed only by a lawyer
representing Cardinal Health — either you or Joseph Dreitler. There is no signature from a

person at Cardinal Health. Who is the person making the answers?

We look forward to your prompt reply.

Sincerely youss,

Kristine M. Boylan

KMB:aer

Minneapolis/St. Paul
Denver

Seattle

Atlanta
Washington, DC
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

. CARDINAL HEALTH 303, INC.

Opposer
V.
THE ALARIS GROUP, INC.

Applicant

. CARDINAL HEALTH 303, INC.

Opposer
\2

THE ALARIS GROUP, INC.

Applicant

. CARDINAL HEALTH 303, INC.

Opposer
v.

THE ALARIS GROUP, INC.

Applicant

. CARDINAL HEALTH 303, INC.

Opposer
V.
THE ALARIS GROUP, INC.

Applicant

Opposition No. 91-177,234

Opposition No. 91-177,365

Opposition No. 91-177,366

Opposition No. 91-177,367



5. CARDINAL HEALTH 303, INC.
Petitioner
V. Cancellation No. 92-048,172
THE ALARIS GROUP, INC. '
Registrant/Counter-claim Petitioner

AMENDED ANSWER TO AMENDED NOTICES OF OPPOSITION

Applicant, The Alaris Group, Inc., by and through its attornéys, hereby answers the
Amended Opposition filed by Cardinal Health 303, Inc.

1. Applicant is without information to admit or deny the allegations contained in
Paragraph 1 of the Amended Notices of Opposition.

2. Applicant is without information to admit or deny thé allegations contained in
Paragraph 2 of the Amended Notices of Opposition. To the extent that Paragraph 2 states a legal
conclusion, no response is required.

3. Exhibit A to Opposer’s Amended Notices of Opposijcion speaks for itself.
Paragraph 3 otherwise states a legal conclusion to which no response is required.

4. Exhibit B to Opposer’s Amended Notices of Opposition speaks for itself.
Paragraph 4 otherwise states a legal conclusion to which no response is required.

5. Paragraph 5 states a legal conclusion to which no response is required. To the
extent any of the allegations warrant a response, they are denied.

6. Paragraph 6 states a legal conclusion to which no response is required. To the

extent any of the allegations warrant a response, they are denied.



7. Paragraph 7 states a legal conclusion to which no response is required. To the
extent any of the allegations warrant a response, they are denied.

8. Paragraph 8 states a legal conclusion to which no response is required. To the
extent any of the allegations warrant a response, they are denied.

9. Paragraph 9 states a legal conclusion to which no response is required. To the
extent any of the allegations warrant a response, they are denied.

10.  Paragraph 10 states a legal conclusion to which no response is required. To the
extent any of the allegations warrant a response, they are denied.

11.  Paragraph 11 states a legal conclusion to which no résponse is required. To the
extent any of the allegations warrant a response, they are denied.

AFFIRMATIVE DEFENSES

12.  The Opposition fails to state a claim.

13.  The Opposition should be denied based on Applicanf’s prior registrations.

14.  The Opposition should be denied based on the doctrines of laches, acquiescence
and estoppel.

WHEREFORE, Applicant prays that this Opposition be dismissed and that
Applicant’s mark be allowed to proceed to registration. |
COUNTERCLAIM

The Alaris Group, Inc. (“Counterclaim Petitioner”), a Minnesota corporation with an
address of P.O. Box 24855, Edina, Minnesota 55424, believes that it is or will be damaged by the
existence of Registration No. 2,279,724 for the Cardinal Health (“CH”) mark ALARIS, and
hereby petitions for cancellation of that registration.

The grounds for cancellation are as follows:



1. On January 31, 1997, Cardinal Health 303, Inc.’s Predecessor-in-interest, Alaris
Medical Systems, Inc. filed Application Serial No. 75/234,438 with the United States Patent and
Trademark Office, seeking registration of the mark ALARIS for products and services ultimately
identified as “medical instruments and equipment, namely, infusion pumps and controllers,
including volumetric infusion pumps, syringe pumps, programmable infusion pumps,
programmable syringe pumps and the resident control programs; clinical vital signs measurement
instruments, namely, thermometers for medical use, disposable thermometer covers, blood
pressure measurement instruments, pulse rate measurement instruments, blood pressure cufis,
pulse oximetry instruments, namely, sensors and monitors, respiration measurement instruments,
and ECG instruments; medical fluid administration sets for the delivery of medical fluids,
namely, drug delivery tubing, clamps, flow control devices, drug infusion connectors, adapters,
injection sites, needleless connectors, needleless ports, needleless injection sites, and medical
valves; intravenous fluid containers, monitors, alarms, rate meters; sphygmomanometers; enteric
infusion pumps and bags therefor; medical instrument and intravenous fluid container stands and
hanger devices; gastrointestinal feeding tubes; needle catheter jejunostomy kits, namely, tubing
and needles; multiple specimen holders for medical use; cold and hot packs for chemically
producing and absorbing heat for use in medical treatment and therapy” in International Class 10;
“service and repair of medical instruments, equipment and accessories,” in International Class
37; and “leasing and rental of medical instruments, equipment, and accessories, in International
Class 42, based on an intent to use the mark in commerce. CH’s ALARIS mark was published in
the Official Gazette on August 18, 1998, and a Notice of Allowance issued in connection
therewith on November 10, 1998. All of the aforesaid products and services were listed in the

Notice of Allowance.



2. On May 7, 1999, Alaris Medical Systems, Inc. filed a Statement of Use with the
Trademark Office, containing a sworn declaration that it was using the ALARIS mark in
commerce with all of the products and services identified in the Notice of Allowance, and that
such use had commenced on or before July 24, 1997.

3. Upon information and belief, Alaris Medical Systems, Inc. was not using the
ALARIS mark in commerce for all of the products and services identified in the Notice of
Allowance on or before the July 24, 1997 date sworn to in the Statement of Use. Neither Alaris
Medical Systems, Inc. nor CH ever used the ALARIS mark in commerce for all the products and
services listed with the Registration.

4, On December 10, 2004, Alaris Medical Systems, Inc. filed a Combined
Declaration of Use and Incontestability Under Sections 8 & 15 with the Trademark Office,
containing a sworn declaration that Registrant “is using or is using through a related company or
licensee the mark in commerce on or in connection with the goods/services identified above, as
evidenced by the attached specimen(s) showing the mark as used in commerce. The mark has
been in continuous use in commerce for five consecutive years after the date of registration, or
the date of publication under Section 12(c), and is still in use in commerce on or in connection
with all goods and/or services as identified above.”

5. Upon information and belief, Alaris Medical Systems, Inc. was not using the
ALARIS mark in commerce with all the products and services listed in the registration.

6. Upon information and belief, Alaris Medical Systems, Inc. procured U.S.
Registration No. 2,279,724 for the mark ALARIS by false means and/or by knowingly and

willfully making false and/or fraudulent declarations or representations to the Trademark Office.



7. Upon information and belief, said false statements were made with the intent to
induce authorized agents of the Trademark Office to grant said registration, and, later, to grant
the status of incontestability to said registration, and, reasonably relying upon the truth of said
false statements, the Trademark Office did, in fact, grant said registration to Alaris Medical
Systems, Inc. and, later, did, in fact, grant the status of incontestability to said registration.

8. In view of the above allegations, CH is not entitled to continued registration of its
alleged mark because, upon information and belief, of fraud committed in the procurement and
continued existence of said registration.

9. Counter-claim Petitioner is likely to be damaged by the continued existence of
Registration No. 2,279,724 because CH has relied on said registratilon in: (A) petitioning to
cancel Registration No. 2,930,177 for the ALARIS mark; and (B) opposing registration of the
following applications: Application Serial No. 78/744914, for the mark ALARIS SELECT;
Serial No. 78/937067, for the mark ALARISWARE; Serial No. 78/945025, for the mark
ALARIS ADVANTAGE, and Serial No. 78/945352, for the mark ALARIS.

WHEREFORE, Applicant / Counterclaim Petitioner respectfully prays that Registration

No. 2,279,724 be cancelled on the grounds set forth herein.



V(19108

Date

Respectfully submitted,
The Alaris Group, Inc.
By its Attorneys,

Kristine M. Boylan ( Ba:%284634)
Scott M. Oslick :

MERCHANT & GOULD P.C.

80 South Eighth Street, Suite 3200
Minneapolis, MN 55402-2215
Telephone: (612) 332-5300

Attorneys for the Applicant and Registrant
The Alaris Group, Inc.



CERTIFICATE OF FILING

I hereby certify that the foregoing APPLICANT’S AMENDED ANSWER TO
AMENDED NOTICES OF OPPOSITION is being filed electronically with the United States
Patent and Trademark Office’s Electronic System for Trademark Trials and Appeals (ESTTA) on

this 19th day of February, 2008.

Date: ?/{ [ 9 ‘/03 % 5714&.(

Kristine M. Boy B

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing APPLICANT’S AMENDED ANSWER TO
AMENDED NOTICES OF OPPOSITION has been served on counsel for Applicant by first class
mail, postage prepaid, this 19th day of February, 2008 as follows:

Mary True

Bricker & Eckler LLP

100 S. Third Street
Columbus, OH 43215-4291
mtrue@bricker.com

Date: 9/1 Q/Cfg M\/\/— w

Miriam Sindt




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

. CARDINAL HEALTH 303, INC.

Opposer
v.
THE ALARIS GROUP, INC.

Applicant

. CARDINAL HEALTH 303, INC.

Opposer
V.

THE ALARIS GROUP, INC.

Applicant

. CARDINAL HEALTH 303, INC.

Opposer
V.

THE ALARIS GROUP, INC.

Applicant

. CARDINAL HEALTH 303, INC.

Opposer
V.

THE ALARIS GROUP, INC.

Applicant

Opposition No. 91-177,234

Opposition No. 91-177,365

Opposition No. 91-177,366

Opposition No. 91-177,367



5. CARDINAL HEALTH 303, INC.
Petitioner
V. Cancellation No. 92-048,172
THE ALARIS GROUP, INC. .

Registrant/Counter-claim Petitioner

AMENDED ANSWER TO AMENDED PETITION TO CANCEL

Registrant, The Alaris Group, Inc., by and through its attorneys, hereby answers the
Amended Petition to Cancel filed by Cardinal Health 303, Inc.

1. Applicant is without information to admit or deny the allegations contained in
Paragraph 1 of the Amended Petition to Cancel.

2. Applicant is without information to admit or deny the allegations contained in
Paragraph 2 of the Amended Petition to Cancel. To the extent that Paragraph 2 states a legal
conclusion, no response is required.

3. Exhibit A to Petitioner’s Amended Petition to Cancel speaks for itself. Paragraph
3 otherwise states a legal conclusion to which no response is required.

4, Exhibit B to Petitioner’s Amended Petition to Cancel speaks for itself. Paragraph
4 otherwise states a legal conclusion to which no response is required.

5. Paragraph 5 requires no response. To the extent any of the allegations warrant a
response, they are denied.

6. Paragraph 6 states a legal conclusion to which no response is required. To the

extent any of the allegations warrant a response, they are denied.



7. Paragraph 7 states a legal conclusion to which no response is required. To the
extent any of the allegations warrant a response, they are denied.
8. Paragraph 8 states a legal conclusion to which no reéponse is required. To the
extent any of the allegations warrant a response, they are denied.
9. Paragraph 9 states a legal conclusion to which no response is required. To the
extent any of the allegations warrant a response, they are denied.
10.  Paragraph 10 states a legal conclusion to which no response is required. To the
extent any of the allegations warrant a response, they are denied.
AFFIRMATIVE DEFENSES
11.  The Petition fails to state a claim.
12.  The Petition should be denied based on Applicant’s prior registrations.
13. The Petition should be denied based on the doctrines of laches, acquiescence,
estoppel.
WHEREFORE, Registrant prays that this Cancellation be dismissed and that
Registrant’s mark be allowed to proceed to registration.
COUNTERCLAIM
The Alaris Group, Inc. (“Counterclaim Petitioner”), a Minnesota corporation with an
address of P.O. Box 24855, Edina, Minnesota 55424, believes that it is or will be damaged by the
existence of Registration No. 2,279,724 for the Cardinal Health (“CH”) mark ALARIS, and
hereby petitions for cancellation of that registration.
The grounds for cancellation are as follows:
1. On January 31, 1997, Cardinal Health 303, Inc.’s Prédecessor—in—interest, Alaris

Medical Systems, Inc. filed Application Serial No. 75/234,438 with the United States Patent and



Trademark Office, seeking registration of the mark ALARIS for products and services ultimately
identified as “medical instruments and equipment, namely, infusion pumps and controllers,
including volumetric infusion pumps, syringe pumps, programmable infusion pumps,
programmable syringe pumps and the resident control programs; clinical vital signs measurement
instruments, namely, thermometers for medical use, disposable thefmometer covers, blood
pressure measurement instruments, pulse rate measurement instruments, blood pressure cuffs,
pulse oximetry instruments, namely, sensors and monitors, respiration measurement instruments,
and ECG instruments; medical fluid administration sets for the delivery of medical fluids,
namely, drug delivery tubing, clamps, flow control devices, drug infusion connectors, adapters,
injection sites, needleless connectors, needleless ports, needleless injection sites, and medical
valves; intravenous fluid containers, monitors, alarms, rate meters; sphygmomanometers; enteric
infusion pumps and bags therefor; medical instrument and intravenous fluid container stands and
hanger devices; gastrointestinal feeding tubes; needle catheter jejunostomy kits, namely, tubing
and needles; multiple specimen holders for medical use; cold and hot packs for chemically
producing and absorbing heat for use in medical treatment and therapy” in International Class 10;
“service and repair of medical instruments, equipment and accessories,” in International Class
37; and “leasing and rental of medical instruments, equipment, and accessories, in International
Class 42, based on an intent to use the mark in commerce. CH's ALARIS mark was published in
the Official Gazette on August 18, 1998, and a Notice of Allowance issued in connection
therewith on November 10, 1998. All of the aforesaid products and services were listed in the
Notice of Allowance.

2. On May 7, 1999, Alaris Medical Systems, Inc. filed a Statement of Use with the

Trademark Office, containing a sworn declaration that it was using the ALARIS mark in



commerce with all of the products and services identified in the Notice of Allowance, and that
such use had commenced on or before July 24, 1997.

3. Upon information and belief, Alaris Medical Systems, Inc. was not using the
ALARIS mark in commerce for all of the products and services identified in the Notice of
Allowance on or before the July 24, 1997 date sworn to in the Statement of Use. Neither Alaris
Medical Systems, Inc. nor CH ever used the ALARIS mark in commerce for all the products and
services listed with the Registration.

4. On December 10, 2004, Alaris Medical Systems, Inc. filed a Combined
Declaration of Use and Incontestability Under Sections 8 & 15 with the Trademark Office,
containing a sworn declaration that Registrant “is using or is using through a related company or
licensee the mark in commerce on or in connection with the goods/services identified above, as
evidenced by the attached specimen(s) showing the mark as used in commerce. The mark has
been in continuous use in commerce for five consecutive years after the date of registration, or
the date of publication under Section 12(c), and is still in use in commerce on or in connection
with all goods and/or services as identified above.”

5. Upon information and belief, Alaris Medical Systems, Inc. was not using the
ALARIS mark in commerce with all the products and services listed in the registration.

6. Upon information and belief, Alaris Medical Systems, Inc. procured U.S.
Registration No. 2,279,724 for the mark ALARIS by false means and/or by knowingly and
willfully making false and/or fraudulent declarations or representations to the Trademark Office.

7. Upon information and belief, said false statements were made with the intent to
induce authorized agents of the Trademark Office to grant said registration, and, later, to grant

the status of incontestability to said registration, and, reasonably relying upon the truth of said



false statements, the Trademark Office did, in fact, grant said registration to Alaris Medical
Systems, Inc. and, later, did, in fact, grant the status of incontestability to said registration.

8. In view of the above allegations, CH is not entitled to continued registration of its
alleged mark because, upon information and belief, of fraud committed in the procurement and
continued existence of said registration.

9. Counter-claim Petitioner is likely to be damaged by the continued existence of
Registration No. 2,279,724 because CH has relied on said registratibn in: (A) petitioning to
cancel Registration No. 2,930,177 for the ALARIS mark; and (B) opposing registration of the
following applications: Application Serial No. 78/744914, for the mark ALARIS SELECT;
Serial No. 78/937067, for the mark ALARISWARE; Serial No. 78/945025, for the mark
ALARIS ADVANTAGE, and Serial No. 78/945352, for the mark ALARIS.

WHEREFORE, Applicant / Counter-claim Petitioner respectfully prays that Registration
No. 2,279,724 be cancelled on the grounds set forth herein.

Respectfully submitted,
The Alaris Group, Inc.

U14 /98 % \

Date Kristine M. Bo§fan (MN%K #284634)
Scott M. Oslick
MERCHANT & GOULD P.C.
80 South Eighth Street, Suite 3200
Minneapolis, MN 55402-2215
Telephone: (612) 332-5300

Attorneys for the Applicant and Registrant
The Alaris Group, Inc.



CERTIFICATE OF FILING

I hereby certify that the foregoing APPLICANT’S AMENDED ANSWER TO
AMENDED NOTICES OF OPPOSITION is being filed electronically with the United States
Patent and Trademark Office’s Electronic System for Trademark Trials and Appeals (ESTTA) on

this 19th day of February, 2008.

-

Date: _%[61'/03

Kristine M. Boflan Q

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing APPLICANT’S AMENDED ANSWER TO
AMENDED NOTICES OF OPPOSITION has been served on counsel for Applicant by first class
mail, postage prepaid, this 19th day of February, 2008 as follows:

Mary True

Bricker & Eckler LLP

100 S. Third Street
Columbus, OH 43215-4291
mtrue@bricker.com

Date: 9]{ Q/ch %U/U()\n/vp m

Miriam Sindt
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ALARIS Medical, Inc.
p ® Corporate Office
A I ms 10221 Wateridge Circle
)Y , San Diego, CA 92121-2733

' MEDICAL SYSTEMS (858) 458-7000 (phone)
(858) 458-7760 (fax)

AT THE COMPANY: KETCHUM:
William C. Bopp Melissa Kinch News '-Release
Sr. VP & CFO Trade Contact
(858) 458-7994 (310) 444-1306
FOR IMMEDIATE RELEASE
May 23, 2001

ALARIS MEDICAL DISCUSSES PATIENT CARE SYSTEMS
STRATEGY AT ANNUAL MEETING

NEW YORK, NY, May 23, 2001 (BW HealthWire) — ALARIS Medical, Inc. (AMEX:AMI) discussed
with shareholders at its annual meeting today its Patient Care Systems strategy for growing the business
of its operating subsidiary, ALARIS Medical Systems, Inc.

David L. Schlotterbeck, president and chief executive officer, said, “We intend to provide unparalleled
levels of patient and caregiver safety in what we refer to as our Patient Care Systems strategy. The
cornerstone of this strategy is the MEDLEY™ Patient Care System, a modular medical technology
platform that integrates infusion, patient monitoring and clinical best practice guidelines to achieve
optimal outcomes. The MEDLEY™ System provides superior customer value by optimizing asset
utilization, standardizing device programming, and, via the Guardrails™ Advisory System, providing
passive protection from some of the most serious and costly medication errors -- those involving IV
medications.

“Last week we shipped the first several hundred MEDLEY™ units to Hamilton Health Sciences
Corporation in Hamilton, Ontario, Canada,” Schlotterbeck said. “This shipment follows the most
successful user trial in the Company’s history, with over 1.2 million hours of use with patients.”

Schlotterbeck also told shareholders that the second MEDLEY™ system order from Clarian Health
Partners in Indianapolis, Indiana, which was announced yesterday, is “more than twice as large as any
order in the Company’s history.”

Also at this meeting, William C. Bopp, senior vice president and chief financial officer, reviewed the
Company’s financial condition with shareholders. He indicated that the Company anticipates it will be
profitable in 2003. Bopp commented, “It will require ALARIS Medical, Inc. generating over $100
million of EBITDA (earnings before interest, taxes, depreciation and amortization) before we will report
positive net income. Our current plans call for this to occur in 2003. Meanwhile, our cash flow is strong
and we have sufficient resources to make all required interest and principal payments and to fund our
growth plans.”

-— more --
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ALARIS Medical Discusses Patient Care Systems
Strategy at Annual Meeting
Add One

ALARIS Medical, Inc., through its operating company, ALARIS Medical Systems, Inc., is known for its
IMED® and IVAC® brand names of intravenous infusion therapy systems and patient monitoring
products. The Company's principal line of business is the design, manufacture and marketing of
intravenous infusion therapy products, patient monitoring instruments and related disposables. The
Company's products are distributed in more than 120 countries worldwide. In addition to its San Diego
world headquarters and manufacturing facility, the Company also operates manufacturing facilities in
Creedmoor, NC; Basingstoke, Hampshire, UK; and Tijuana, Mexico. Additional information on ALARIS
Medical can be found at www.alarismed.com.

This news release contains forward-looking statements as defined in the Safe Harbor Provisions of the
Private Securities Litigation Reform Act of 1995. Persons reading this release are cautioned that such
forward-looking statements involve risks and uncertainties, including restrictions contained in the
instruments governing ALARIS Medical’s indebtedness, the significant leverage to which it is subject,
the effect of change in foreign currency exchange rates, the dependence of ALARIS Medical upon the
success of new products and ongoing research and development efforts including obtaining regulatory
approvals, the potential of increased levels of competition and technological changes. Such risk factors
are detailed in the Securities and Exchange Commission filings of ALARIS Medical, Inc., including Form
10-K for the year ended December 31, 2000. ALARIS Medical assumes no obligation to update any
forward-looking statements as a result of new information or future events or developments.
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EXHIBIT I



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

. CARDINAL HEALTH 303, INC.

Opposer
V.
THE ALARIS GROUP, INC.

Applicant

. CARDINAL HEALTH 303, INC.

Opposer
V.
THE ALARIS GROUP, INC.

Applicant

. CARDINAL HEALTH 303, INC.

Opposer
V.
THE ALARIS GROUP, INC.

Applicant

. CARDINAL HEALTH 303, INC.

Opposer
V.
THE ALARIS GROUP, INC.

Applicant

Opposition No. 91-177,234

Opposition No. 91-177,365

Opposition No. 91-177,366

Opposition No. 91-177,367



5. CARDINAL HEALTH 303, INC.
Petitioner
V. Cancellation No. 92-048,172
THE ALARIS GROUP, INC. .
Registrant

[PROPOSED] ORDER

This matter comes before the Trademark Trial and Appeal Board on The Alaris Group's
Motion for Summary Judgment. Therefore,
IT IS HEREBY ORDERED that on or within 45 days of the date of this Order that:

1. Petitioner Cardinal Health must produce a privilege log for all documents
produced to date;

2. Petitioner Cardinal Health must provide a party-signature attesting to the
veracity of the Answers to Applicant's First and Second Set of
Interrogatories; and

3. Petitioner Cardinal Health must provide Answers to Applicant's Second
Set of Interrogatories.

IT ISHEREBY FURTHER ORDERED that at the trial in this action and in any future
dispositive motion that:

1. Petitioner Cardinal Health is precluded from relying upon any objection(s)

posed to the Second Set of Discovery.

Dated: , 2008




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

. CARDINAL HEALTH 303, INC.
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5. CARDINAL HEALTH 303, INC.
Petitioner
V. Cancellation No. 92-048,172
THE ALARIS GROUP, INC. .
Registrant

[PROPOSED] ORDER

This matter comes before the Trademark Trial and Appeal Board on The Alaris Group's
Motion for Summary Judgment. Therefore,

IT ISHEREBY ORDERED:

1. Summary judgment on the Cancellation action is appropriate;
2. The Opposition papers filed by Petitioner Cardinal Health are stricken;
and
3. This action is dismissed in its entirety, with prejudice.
Dated: , 2008




CERTIFICATE OF FILING

I hereby certify that the DECLARATION OF KRISTINE M. BOYLAN IN SUPPORT OF THE
ALARIS GROUP'S BRIEF IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT is

, |
being filed electronically through on-line TTAB filing systems, ESTTA on Februaryl” ¥, 2008.
t

By: Kristinek\‘/l. I@an

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing the DECLARATION OF KRISTINE M.
BOYLAN IN SUPPORT OF THE ALARIS GROUP'S BRIEF IN SUPPORT OF ITS MOTION
FOR SUMMARY JUDGMENT has been served on counsel for Applicant by first class mail,
postage prepaid, this _/ C?Ha‘ay of February, 2008 as follows:

Mary True
Bricker & Eckler LLP
100 S. Third Street

Columbus, OH 43215-4291
mtrue@bricker.com

Date: Q// 4/ 0% \MfW w}v

Miriam Sindt




