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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Application Serial No. 78/751,105
Published for Opposition in the OFFICIAL GAZETTE on December 12, 2006

UMG RECORDINGS, INC. Opposition No.: 91 176791
Opposér
V.
MATTEL, INC.

Applicant

APPLICANT’S NOTICE OF RELIANCE RE: WRITTEN DISCOVERY RESPONSES
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Pursuant to 37 C.F.R. § 2.120(), Applicant Mattel, Inc. (“Applicant”) hereby makes of
re.cord and notifies Opposer UMG Recordings, Inc. (“Opposer”) of its reliance on:

(1)  Opposer’s Responses to Applicant’s First Set of Interrogatories, a true and cotrect
copy of which is attached hereto as Exhibit A. |

(2)  Opposer’s Amended Responses fo Applicant’s First Set of Interrogatories, a true
and correct copy of which is attached hereto as Exhibit B.

(3)  Opposer’s Responses to Applicant’s First Set of Request for Admissioﬁ, a true

and correct copy of which is attached hereto as Exhibit C.

DATED: June 16, 2009 Respectfully submitted,

Lawrence Y. Iser \
Attdrneys for Applicant Mattel, Inc.

55040.00084/45747.1 2
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[N THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Application Serial No. 78/751 ,105
Published for Opposition in the OFFICIAL GAZETTE on December 12, 2006

UMG RECORDINGS, INC. Opposition No.: 91176791

Opposer
VT A.
MATTEL, INC.,
Applicant
OPPOSER UMG RECORDINGS, INC’S RESPONSES 1O APPLICANT MATTEL,
| INC.’S FIRST SET OF INTERROGATORIES
PROPOUNDING PARTY: . Applicant MATTEL, INC.
RESPONDING PARTY: Opposer UMG RECORDINGS, INC.

SET NO.: ONE

Exhibit: A
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TO APPLICANT MATTEL, INC. AND ITS ATTORNEYS OF RECORD:

' Pursuant to Rules 26 and 33 of the Federal Rules of Civil Procedure and Trademark Trial
and Appeals Board Manual of Procedure Section 405, Opposer UMG Recordings, Inc. (“UMG”)
hereby responds to the First Set of Interrogatories propounded on it by Applicant Mattel, Inc.

PRELIMINARY STATEMENT

N et o i i

Theée'responses are made so'lely'fbr the purposes of this action. Each response is subject
to all objections as to competence, relevance, materiality, propriety, and admissibility, as well as
to any and all other objections on any grounds that would require the exclusion of any statement
herein if the particular interrogatory were asked of, or if any statement contained in such
response were made by, a witness present and testifying in coutt, all of which objections and

grounds are expressly reserved and may be interposed at the time of trial.

Except for explicit facts se'; forth herein, no incidental or implied admissions are intended
by these responses. The fact that UMG has answered or objected to a particular interrogatory is
not intended and shall not be construed as an admission that UMG accepts or adxmts the
existence of any facts set forth or assumed by such mterrogatory, of that any of such answéfs or
objections constitute admissible evidence. The fact that UMG has énswered part or all of any
particular interrogatory is not intended and shall not be construed as a watver by UMG of any

part of any objection to such interrogatory, or any part of any general objection made herein.

The responses herein are based on information currently available to UMG. However,

UMG is currently engaged in discovery and investigation which may alter, modify, or add to

2 ‘ . Exhibit: A
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some of the facts set forth herein. UMG reserves the right to make appropriate changes to these
responses and/or to-introduce facts not contained herein if it should appear at any time that
omissions or errors have been made orif UMG obtains additional or more accurate infonnaﬁon,

up to and including the time of trial.
GENERAL OBJECTIONS

1. - UMG objects to each interrogatory to the extent that it seeks information
protected from disclosure by the attorney-client privilege, the work-product doctrine, or other

applicable privilege. .

2. UMG objects to each interrogatory to the extent that it seeks information that is
not within UMG’s possession, custody or comtrol, but which may be in th;: possession, custody
or control of other parties to this action, or of third-parties who are not named in this action. To
the extent these interrogatories may be interpreted as séeking such information, UMG objects to

each interrogatory on the ground that it is overly broad and unduly burdensome,

3. UMG objects to each mterrogatory io the exteut that it requests information thatis -

equally or exciusively available to Mattel and/or 1hat has’ already been provxded in this action.

4. UMG obijects to each interrogatory to the extent that it seeks information neither
relevant to the subject matter of this action nor reasonably calculated to lead to the discovery of

admissible evidence.

3 | " Exhibit: A
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5. UMG objects to each interrogatory to the extent that it seeks confidential

information and no protective order has been entered in this matter.

6. UMG objects to the interrogatories as a whole on the ground that they are
premature, in that discovery in this action is continuing, aﬁd additional information may be
~ discovered in the future that conceivably could be responsive to one of more of the
interrogatories _propounded by Mattel. UMG resérves all rights to rely for any purpose in
connection with tins action upon any and all such information, whether or not provided in

response to any particular interrogatory.

7 Bach of these General Objections is hereby incorporated by this reference into

each and every response hereinafter sef forth.

Subject to and without waiving the foregoing General Objections, UMG responds to the

interrogatories as follows:

RESPONSES TO INTERROGATORIES

Identify each product in connection with which UMG used the MOTOWN Marks in
cominerce for toys (including toy cars or other toy vehicles); games and/or playthings.

RESPONSE TO INTERROGATORY NO. 1:

Subject to and without waiving its General Objections, puxsuént to Fed. R. Civ. P. 33(d),
UMG responds by referring Mattel to documents being made available for inspection and
copying, from which the response to Mattel’s interrogatory may be derived or ascertained, and as

4 | 3 Exhibit: A
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follows: UMG has licensed the MOTOWN Marks for use in commerce in connection with the
board géme “Motownopoly;” the Xbox game “Karaoke Revolution;” a Karaoke machine; and at
Jeast eighteen different Karaoke CDGs. In addition, UMG is informed and believes that its
| predecessors-in-interest ased and/or licensed the MOTOWN Marks in commerce for toys, games
and/or playthings. On information and betief, such products included but were not limited to

comic books. UMG’s investigation into such products is continuing.

IN'I'ERROGATORY NO. :

Identify each toy car or other toy vehicle UMG has sold or d1str1buted in commerce under
any mark. o

RESPONSE TO INTERROGATORY NO. 2:

In addition to the Preliminary Statement and General Objections set forth above, UMG
objects to this interrogatory on the grounds that it is overbroad, unduly burdensome, Oppressive,
and harassing, and seeks information that is not relevant to the subject matter of this action nor

reasonably calculated to lead to the discovery of admissible evidence.

INTERROGATORY NO. 3:

I)escﬂbc 318 detall how the MOTOWN mark appears or is mtended to- appear m relauon to .
each product in connectlon thh which UMG used the MOTOWN mark for toys (mciudmg toy
cars or other toy_vehlcles), games and/or playthings.

RESPONSE TO INTERROGA’I‘ORY NO. 3:

Tn addition to the Preliminary Statement and General Objectzons set forth above, UMG
objects to this interrogatory on the grounds that the interrogatory is vague, ambiguous, and

unintelligible in the context of this action and does niot reasonably apprise UMG of the

5 |  Exhibit A
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information sought. Subject to and without watving this objection and its General Objections,
pursuant to Fed R. Civ. P. 33(d), UMG responds by referring Mattel to documents being made
available for mspectmn and copying, from whlch the response {0 Mattel’s mterrogatory may be

derived or ascertained.

INTERROGATORY NO. 4:

Identify the dates that UMG selected and/or adopted tﬁ'e MOTGWN mark for use in
eonnection with any toys (including toy cars or other toy vehicles), games and/or playthings.

RESPONSE TO INTERROGATORY NO. 4:

Tn addition to the Preliminary Statement and General Objections set forth ébove, UMG
objects to this interrogatory on the grounds that the interrogatory is vague, amb1gu0us, and
unintelligible in the cémtex_t of this action and does not reasonably apprise UMG of the
information sought. Subject o and without waiving this cbjection and its General Objections,
pursuant to Fed. R. Civ. P. 33(d), MG responds by referring Mattel to documents being made
available for nspection and copying, from which the response to Mattel’s interrogatory may be
deﬁved or ascertained, and as follows: at Jeast as early as October 31, 2002 (the board game
“Motownopoly™); at least as early as Névember 9, 2004 (the Xbox game “Karaoke Revolution™);

at least as eariy as February ? 2003 (Kara@ke machine and Karaoke CDGs)

INTERROGATORY NO. 5:

Identify the date that the MOTOWN mark was first used in commerce in connection with

toys (i.néluding catrs-or other toy vehicles), games and/or playthings.

6 Exhibit: A
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RESPONSE TO INTERROGATORY NO. 5

In addition to the Preliminary Statement and General Objections set forth above, UMG

objécté to-this interrogatory on the grounds that the interrogatory is vague, ambiguous, and
| unintelligible in the context of this.action and does not reasonably apprise UMG of the

information sought. Subject 10 and without waiving this objection and its General Objections,
pursuant to Fed. R. Civ. P. 33(d), UMG res_ponds by referring Matiel to documents being made
avéilabie- for inspection and copying, from ‘which the response to Mattel’s interrogatory may be
derived or ascértained, and s follows: at least one of the MOTOWN Marks was first used in
commerce in connection w1th toys, games and/or playthings in 2003. In addition, UMG'S‘; '
predecessor in interest appears to have used the MOTOWN Marks in commerce in connection

with toys, games and/playthings at least as early as 1995,

INTERROGATORY NO. 6:

State whether the use of the MOTOWN mark in commerce in connection with toys
(including toy cars or other toy vehicles), games and/or playthings has been interrupted from the
date of first use to the present, and explain in detail the reasons for each such interruption and

specify the time periods for each interrupted use.

In addition to the Prehmmary Statefﬁént and General Objections set forth above, UMG.
objects to this interrogatory on the grounds that the interrogatory is'vague, ambiguous, and
uninteliigible in the context of this action and does not reasqnably apprise UMG of the
inf()rmation sought. Subject to and without waiving this objection and its General Objections,

| UMG responds as follows: The use of MOTOWN marks in commerce in connection with toys,

: 7 Exhibit: A
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games and/or playthings has not been intemlpted, with the exception that the “Motownopoly”

board game was discontinued in 2005.

INTERROGATORY NO. 7:

Identify the geographic areas in which UMG has ever sold or distributed toy cars or other
toy vehicles.

RESPONSE TO INTERROGATORY NO.T:

In addition to the Prehmmary Statement and General Objections set forth above, UMG
objec{s to this interrogatory on the grounds that it is overbroad, unduly bw:densome, oppressive,
and harassing, and seeks information that is not relevant to the subject matter of this action nor

reasonably calculated to lead to the discovery of admissible evidence.

INTERROGATORY NO. 8:

Identify the geographic areas in which UMG has ever sold or distributed toy cars or other
toy vehicles bearing the MOTOWN Marks.

RESPONSE TO INTEQR;_KOGATORY NO. 8;

Subject to and without waiving its General Objections, UMG responds as follows: to its
knowledge, UMG has never sold or dxsinbuted toy cars or other toy velncles beanng the
'MOTOWN Marks, but 1ts predecessors-ammterest w1th respect {0 thc MOTOWN "Marks may

have done so.

INTERRQGATORY NO. 9:

dentify the geogréphic areas in which UMG ever piaimed to sell or distribute toys

(including toy cars or other toy vehicles), games or playthings.

| Exhibit: A
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RESPONSE TO INTERROGATORY NO. 9:

In addition to the Preliminary Statement and General Objections set forth above, UMG
objects to this interrogatory on the grounds that it is ovefbroad,'unduly burdensome, oppresswe,
and harassing, and seeks information that is not relevant to the éubject matter of this action nor
reasonably calculated to lead to the discovery of admissible evidence.

INTERROGATORY NO. 10:

IR 9 A RASTA L LAt e

Ydentify the geographic areas in which UMG ever planned to sell or distribute toys -
(including toy cars 0T other toy vehicles), games 0T playthings bearing the MOTOWN Marks.

RESPONSE TO INTERROGATORY NO. 10:

Subject to and without waiving its General Objections, pursuant to Fed. R. Civ. P. 33(d),
. UMG responds by referring Mattel to documents being made available for inspection and
copying, from which the résponse to Mattel’s interrogatory may be derived or ascertained, and as
follows: the sale and distribﬁtion of toys, games or playthings bearing the MOTOWN Marks was

planned throughout the United States.

[NTERROGATORY NO. 11:

Idennfy eaoh mstant:e of consumer confusion or possiblg CONSUIDET confusion between:
' ‘the MOTOWN mark aid the MOTOWN METAL mark.

RESPONSE TO INTERROGATORY NO. 11:

In addition to the Prelimipary Statement and General Ob}ectlons set forth above, UMG
objects to this mtcrrogatory on the grounds that the interrogatory is vague; ambiguous, and
unintelligible in the context of this action and does not reasonably apprise UMG of the -

information sought. Subject to and without waiving his objection and its General Objections,

Exhibit: A
Page: 12
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UMG responds as follows: Consumer confusion between the MOTOWN marks and the
MOTOWN METAL mark could arise many ways, including by misdirected correspondence’
from consumers, misdirected consumer telephorie calls, or consumers mjis’aatk‘ers'ljr purchasing the

goods of one party thinking that they are purchasing the goods of the other party.

INTERROGATORY NO. 12

Tdentify each person who has personal knowledge of any instance of consumer confusion’
or possxble CONSHMEr confuszon between the MOTOWN 1 mark and thc MOT OWN METAL
mark, and descnbe the nature of such person’s knowledge.

RESPONSE TO INTERROGATORY NO. 12:

In addition to the Preliminary Statement and General Objections set forth above, UMG
objects to this in‘_zcrmgatery on the grounds that the interrogatory is vague, ambiguous, and
unintelligible in the context of this action and does not reasonably apprise UMG of the
inforﬁation sought. UMG further objects to this interrogatory because it seeks information that
is protected from disélosme at this time by the attorney work-product doctrine and/or the

attorney-cliént privilege.

Idcntxfy and descnhe all mstanccs in wh;ch UMG reccwed any rcquests, .inquiﬁes or
statements from any person pertaining to the existence of any relationships, association,
affiliation, or agreement be:twe:cn UMG and Mattel or between the goods and services offered or
intended to be offered by UMG under the MOTOWN mark and by Mattel under the' MOTOWN
METAL mark, and for each such instance identify all persons who have knowledge of the facts

thereof, a description of each instance and the date of each instance.

A 10 - ' Exhibit: A
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RESPONSE TO INTERRO GATORY NO. 13:

Tn addition to the Preliminary Statement and General Objections set forth above, UMG
objects to this interrogatory on the grounds that it is overbroad, unduly burdensome, oppressive,
and harassing, and seeks information that is not refevant to the gubject matter of this action nor
reasonably calculated to lead to the discovery of admissible evidénce. | |

INTERROGATORY NO. 14:

M

Identify each third party agamst whom UMG has made any claim, demand, coxﬁplaint or
contention that the third party’s acts of conduct impinges or impinged on UMG’s rights in the
MOTOWN Marks, including without limitation any opposition UMG has filed with the United |
States Patent and Trademark Office opposing the registration of any trademark or service mark
on the basis that such trademark or service mark impinges Of impinged on UMG’s rights in the
MOTOWN Marks, and for each such third party, describe in detail the pature of the claim,
demand, complaint or conte_mion and its current status of resolution.

RESPONSE TO INTERROGATORY NO. 14:

Tniaddition to the Preliminary Statement and General Objections set 1o forth above, UMG

ObjBCtS {0 this interrogatory on the grounds that the interrogatory is vague, ambiguous, and

‘ »‘umntelhglble in the context of tbts action and does. net xeasonably appnse UMG of ’fhe
| infonnauon sought. UMG further objects to thls mterro gatory on the grounds that 1t is
overbroad, unduly burdcnsome oppressive, and harassing, and seeks information that is not
relevant to the sub;ect matter of this action nor reasonably calculated to lead to the discovery of .
‘admissible evidence. UMG further objects to this interrogatory to the extent it seeks information’
proféctcd from disclosure by the attorney client privilege and/or the work product doctrine.
Subject to and without waiving this objection and its General Objections, UMG responds as

| 11 N ' Exhibit: A
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follows. Among others, UMG (as opposed to the Motown Record Company, LP) has claimed,
demanded, complained or contended that the following third parties’ acts or conduct impinge or
impinged on UMG’s rights in its MOTOWN Marks: Motown Harley Davidson, Inc.
(MOTOWN USA impinges on UMG’s rights in its MOTOWN Marks; extension of time to
oppose granted on November 20, 2007); and Charles ORourke (MTOWN CLOTHING

impinges on UMG’s rights in its MOTOWN Marks; Opp()SltiDn pending).

INTERROGATORY NO. 15;

LEME R R ASAR A Cx RS A

Identify every third party of which UMG is aware ﬁxat uses or used, or has registered or
apﬁlied to register, the word “Motown” as part of any trademark, service mark, domain name, or
trade name.

RESPONSE TO INFERROGATORY NO. 15:

' In addition to the Preliminary Statement and General Objections set forth above, UMG
objects to this interrogatory on the grounds that the interrogatory seeks information that is not
reiévant 1o the subject matter of this action nor reasonably calenlated to lead to the discovery of
admissible evidence .‘ UMG further objects to this interrogatory to the extent it seeks information
protected from disclosure by the attorney chient privilege and/or the work product doctrine.

Subj ect to and Wlth@ut Walvmg Thzs objection and its General .hjectums, UMG responds s
follows: When third parties use ¢ the MOTOWN Marks in a manner that is hkely to cause
confusion or r dilution, UMG opposes those registrations, as reﬂccted in UMG’s response to

Interrogatory No. 14, above.

Exhibit: A
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INTERROGATORY NO. 16:

Identify each person who has personal knowledge regarding UMG’s advertising,
promotion, distribution or sale of toys, 'game's and/or playthings.

RESPONSE TO INTERROGATORY NO. 16:

In addition to the Preliminary Statement and General Objectlons set forth above, UMG
objects to this interrogatory on the grounds that it seeks information that is not relevant to the
subject matter of this action nor reasonably calculated to lead to the discovery of admissible

evidence.

INTERROGATORY NO. 17:

Ydentify each person who has personal knowledge regarding UMG’s advertising,
promotion, distribution or sale of toys, games and/or playthings bearing the MOTOWN mark.

RESPONSE TO INTERROGATORY NO: 17;

In addition to the Preliminary Statement and General Objections set forth above, UMG
objects to this interrogatory on the grounds that the interro gatory is vague, ambiguous, and
unintelligible in the context of this action and does not reasonably apprise UMG of the
information sought. Subjectto anid without waiving this objection and its General Objections,
pursuant to Fed. R Civ.P. 33((1) UMG responds by refemng Mattel to doouments bemg made o

" available for msp‘ecuon and copymg from whmh the- tesponse ‘o Mattel’s mterrogatory may be
derived or ascertair;ed, and as follows: Lor Froeling (Universal Music Enterprises, a division of
UMG); Ashley Culp (formerly of Universal Music Enterpriscs, a diviston of UMG); lCliffVan
Koppenhagen (formerly of Universal Music Enterprises, a division of UMG); Paul Herskovitz
(Universal Music Enterprises, a division of UMG); Bill Schultz (Late for the Sky Productmn

Inc.); John Kiecha (The Singing Machine Company, Inc.); J.8. Barocas (The Singing Machine

| 13 Exhibit: A
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Company, Inc.); Colin Goldman (The Stronghold Group); and Ray Doustdar (The Stronghold

Group); Andy Richmond (The Stronghold Group).

INTERROGATORY NO. 18:

Identify each person UMG expects to call as an expert witness during UMG’s testimony
period, and for each person identified state the subject matter(s) on which the expert is expected
to tesufy the substance of the facts and oplmons on which the expert is expected to testify, the
gxounds for each 0p1mon on which the expert is expected to testlfy the qualifications of each
 expert, including a list of al} publications authored by the expert within the last ten (10) years,
the compensatmn to be paid for the expert’s time and testimony, and a list of any other cases i
which the expert has testified as an expert witness at frial or deposmon within the last ten (10)
years.

RESPONSE TO INTERROGATORY NO. 18:

In addition to the Preliminary Statement and General Objections set forth above, UMG
objects to this interrogatory because it seeks information that is protected from disclosure at this

time by the attorney work-product doctrine and/or the attorney-client privilege.

Exp}am why the MOTOWN mark was ongma}ly chosen for the Motown record label L

RESPONSE TO INTERROGATORY NO. 19:

In addition to the Preliminary Statement and General Ob]ectlons set forth above, UMG
objects to this interrogatory on the grounds that the interrogatory is vague, amblguous, and
unintelligible in the context of this action and does not reasonably apprise UMG of the

information sought. UMG further objects to this interrogatory on the grounds that it seeks

14 Exhibit: A
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mformatlon that is not relevant to the subject matter of this action nor reasonably calculated to
fead to the dxscovery of admissible evidence. UMG further ob]ects to this mterrogatory to the
extent it seeks information protected from disclosure by the attorney client privilege and/or the
work product doctrine. Subject to and without waiving these objections and its General
Objections, UMG responds as follows: Berry Gordy, the founder of the Motown record label,

described hls decision to name the Motown record label in his autobiography To Be Loved: The

: Mus:c, The Magic, The Memories of Motown as follows “...1 wanted somethmg that meant

more to me, something that would c;pture the feeling of my roots —my hometown. Because of
its thrlvmg car industry, Detroit has long been known as the “Motor City.” In tribute to what
had always felt was the down-home quality of warm, soulful country-hearted people 1 grew up
“around, T used ‘town’ in place of ‘city.” A contraction of “Motor Town® gave me the perfect

name — Motown.”

INTERROGATORY NO. 20:

Explain what UMG believes or understands the term “Motown” means of Tepresents.

RESPONSE TO INTERROGATORY NO. 20:

In addmon to the Preliminary Statement and General Objections set forth above, UMG'
-ob}eets to thls mterrogatory on the greunds that: the mtermgatery is vague, ambxguous and
unmtelhglbie in the context of this action and does not reasonably apprise UMG of thc
information sought. UMG further objects to this interrogatory on the grounds that it seeks
inforraation that is not relevant to the subject matter of this action nor reasonably calculated to
lead to the discovery of admissible evidence. UMG further objects to this interrogatory to the
extent it seeks information protected from disclosure by the attorney client privilege and/or the
work product doctrine. |

Exhibit: A
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INTERROGATORY NO. 21:

Identify all persons who prov1ded information for UMG’s responses 1o thesc
mterrogatones, and for UMG’s responses to Mattel’s Second Set of Requests for Production of
Documents and Things and First Set of Requests for Admission served concurrently hcrathh

RESPONSE TO INTERROGATORY NO. 21:

In addition to the Preliminary Statement and General Objections set forth above, UMG
objects to this interrogatory on the grounds that the infcerrogaiory is compound. UMG further
~ objects to this interrogatory to the extent it seeks information protected: from disclosure by the

attorney client privilege and/or the work product doctrine.

DATED: January {1 , 2008 MITCHELL SILBERBERG & KNUPP LLP

By: MU)‘M(\
Alexa L. Lewis
Attorneys for Opposer UMG Recordings, Inc.

Exhibit: A
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'PROOF OF SERVICE

STATE OF_CALTFORNIA, COUNTY OF LOS ANGELES

I am employed in the county of Los Angeles, State of California. 1 am over the age of 18
 and not a party to the within action. My business address is Mitchell Siberberg & Knupp LLP,
11377 West Olympic Boulevard, Los Angeles, California 90064-1683.

. On Jenuary 14, 2008, I served a copy of the foregoing document(s) described as
OPPOSER UMG RECORDINGS, INC.’S RESPONSES TO APPLICANT MATTEL,
INC.’S FIRST SET OF INTERROGATORIES on the interested parties in this action at their
last known address as set forth below by taking the action described below:

Lawrence Y. Iser (liser@kwikalaw.com) Counsel for Applicant, MATTEL,
Direct (310) 566-9801 INC. :
Direct Fax (310) 566-9861 : : -

Patricia A. Millett (pmillet@kwikalaw.com)
Direct (310) 566-9821
Direct Fax (310) 566-9870
Chad R. Fitzgerald (QFitzQerald@kwikaiaw.com)
. Direct 310.566.9802 :

Direct Fax 310.566.9882
Kinsella, Weitzman, Iser, Kump & Aldisert LLP

808 Wilshire Boulevard, 3rd Floor
Santa Monica, CA 90401

(310) 566-9800

Fax: (310) 566-9850

BY MAIL: I placed the above-mentioned document(s) in sealed envelope(s) addressed as
set forth above, and deposited each envelope in the mail at Los Angeles, California. Each
envelope was mailed with postage thereon fully prepaid. o

[] BY OVERNIGHT MAIL: I placed the above-mentioned document(s) in sealed envelope(s)
designated by the carrier, with delivery fees provided for, and addressed as set forth above,
and deposited the above-described documeni(s) with  inthe ordinary course of business,
-+ by depositing the-document(s) g facilit __;%g‘iilﬁf:}%!};maintainédfb}"the-ca‘rrier'?'or~dﬁlivering -
'the docurmeént(s) to an ai thorized driver fot the cariier. = e B

] BY PERSONAL DELIVERY: Iplaced the above-mentioned document(s) in sealed
envelope(s), and caused personal delivery by of the document(s) listed above to
the person(s) at the address(es) set forth above. '

BY ELECTRONIC MAIL: 1 served the above-mentioned document electronically at __
__.m. on the parties listed at the email addresses above and, to the best of my knowledge, the
Transmission was complete and without error in that I did not receive an electronic
notification to the contrary.

[0 BY FAX: On _ ' _,at ~ am/pm, from facsimile number (3}0)'
_, before placing the “bove-described document(s) in sealed envelope(s) addressed
as set forth above, I sent a copy of the above-described document(s) to each of the

17 ' Exhibit: A
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le nurmbers listed above. The transmission was
The transmission report was propetly issued by the
of that report is attached hereto.

individuals set forth above at the facsimi
reported as complete and without erTor.
transmitting facsimile machine, and a copy
1 declare that I am employed in the office of a member of the State Bar of California and
various federal bars, at whose direction such service was made. ;

I declare under penalty of perjury under the laws of the United States that the above is

_true and correct.

Executed on January 14, 2008, at Los Angeles, California.

Kimberly L. Stewart

18 Exhibit: A
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[N THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Application Sexial No. 78/ 751,105
Published for Opposition in the OFFICIAL GAZETTE on December 12, 2006

Opposition No.: 91176791

UMG RECORD}'NGS, INC.
R Opposer'
v. |
MATTEL, INC.,

Applicant

GS. INC.’S AMENDED RESPONSES TO APPLICANT

OPPOSER UMG RECORDINGS,
MATTEL, INC.’S FIRST SET OF INTERROGATORIES

PROPOUNDING PARTY: Applicant MATTEL, INC.

RESPONDING PARTY: Opposer UMG RECORDINGS, INC.

SET NO.: ONE
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TO APPLICANT MATTEL, INC. AND ITS ATTORNEYS OF RECORD:

Pursuant to Rules 26 and 33 of the Federal Rules of Civil Procedure and Trademark Trial
and Appeals Board Manual of Procedure Section 405, Opposer UMG Recordings, Inc. (“UMG”)
hereby amends its responds to the First Set of Interrogatories propounded on it by Applicant

Mattel, Inc.

PRELIMINARY STATEMENT

PRELUVEENAIN 22202 s

These responses are made solely for the purpesés of this action. Each response is subject
to all objections as to competence, relevance, materiality, propriety, and admissibility, as weH as
to any and all other objections on any grounds that would require the exclusion of any statement
ﬁerein if the particular interrogatory were asked of, or if any statement contained in such
response were made by, a witness present and testifying in court, all of which objections and

grounds are expressly reserved and may be interposed at the time of trial.

Except for explicit facts set forth herein, no incidental or implied admissions are intended
by these responses. The fact that UMG has answered or objected to a particular interrogatory is
not intended and shall not be construed as an admission that UMG accepts or admits the
existence of any facts set forth or assumed by such interrogatory, or that any of such answers or
objections constitute admissible evidence. The fact that UMG has answered part or all of any
particular interrogatory is not intended and shall not be construed as a waiver by UMG of any

part of any obj ection to such interrogatory, or any part of any general objection made herein.
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The responses herein are based on information currentty ‘available to UMG. However,
UMG is currently engaged in discovery and investigation which may alter, modify, or add fo
some of the facts set forth herein. UMG reserves the right to make appropria;cé cﬁaﬂgcs to these
responses and/or to introducé facts not contained herein if it should appear at any time that
omissions or errors have been made or if UMG obtains additional or more accurate information,

up to and including the time of trial.

e e b inm ettt

GENERAL OBJECTIONS -

1. . UMG objects to each interrogatory to the extent that it seeks information -
protected from disclosure by the attorney-client privilege, the work-product doctrine, or other

applicable privilege.

2. UMG objects to each interrogatory o the extent that it seeks information that is
not within UMG’s possession, custody or control, but-which may be in the possession, custody
or control of other parties to this action, or of third-parties who are not named in this action. To
the extent these interrogatories may be interpreted as segking such information, UMG objects to

each interrogatory on the ground that it is overly broad and unduly burdensome.

3. UMG obiects to each interrogatory to the extent that it requests information that is

equally or exclusively available to Mattel and/or that has already been provided in this action.
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4, UMG objects to each interrogatory to the extent that it seeks information neither
relevant to the subject matter of this action nor reasonably calculated to lead to the discovery of

admissible evidence.

3. UMG objects to each interrogatory to the extent that it seeks confidential

information and no protective order has been entered in this matter.

6. UMG objects to the interrogatories as a whole on the ground tﬁat theﬁ are
premature, in that discovery in this action is continuing, and additional information may be
discovered in the future that conceivably could be responsive to one o1 more of the
interrogatories propounded by Mattel. UMG reserves all rights to rely for any purpose in
connection with this action upon any and all such information, whether or not provided in

response to any particular interrogatory.

7. Each of these General Obj ections is hereby incorporated by this reference into

each and every response hereinafter set forth.

Subject to and without waiving the foregoing General Objections, UMG responds 10 the

interrogatories as follows:

RESPONSES TO INTERROGATORIES

INTERROGATORY NO. 1:

Identify each product in connection with which UMG used the MOTOWN Marks in

commerce for toys (including toy cars or other toy vehicles), games and/or playthings.
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RESPONSE TO INTERROGATORY NO.1:

Subject to and without waiving its General Objections, pursuant to Fed. R. Civ. P. 33(d),
UMG responds by referring Mattel to documents being made available for inspection and
copying, from which the response to Mattel’s interrogatory may be derived or ascertained, and as
follows: UMG has licensed the MOTOWN Marks for usé in commerce in connection with the
board game “Motownopoly;” the Xbox game “¥ araoke Revolution;” a Karaoke machine; at least
eighteen different Karaoke CDGs; and “Hit Clips” toys. In addition, UMG is informed and
believes that its predecessors-in-interest used and/or licensed the MOTOWN Marks in commerce
for toys, games and/ot pléythings. On information and belief, such products included but were

not limited to comic books. UMG's investigation into such products is continuing.

INTERROGATORY NO, 2:

Identify each toy car or other toy vehicle UMG has sold or distributed in commerce under

any mark.

RESPONSE TO INTERROGATORY NO. 2:

In addition to the Preliminary Statement and General Objections set forth above, UMG
objects to this interrogatory on the grounds that it is overbroad, unduly burdensome, oppressive,
and harassing, and seeks information that is not relevant to the subject matter of this action nor

reasonably calculated to lead to the discovery of admissible evidence.

INTERROGATORY NO. 3:

Desctibe in detail how the MOTOWN mark appears ot is intended to appeat in relation to
cach product in connection with which UMG used the MOTOWN mark for toys (including toy

cars or other toy vehicles), games and/or playthings.
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RESPONSE TO INTERROGATORY NO-. 3:

Tn addition to the Preliminary Statement and General Objections set forth above, UMG
objects to this interrogatory on the grounds that the interrogatory is vague, ambiguous, and
unintelligible in the context of this action and does not reasonably apprise UMG of the
information sought. Subject to and without waiving this objection and its General Objections,
pursuant to Fed. R. Civ. P. 33(d), UMG responds by referring Mattel to documents being made
avéilable for inspecﬁon and copying, from which the response to Mattel’s interrogatory may i)e

derived or ascertained.

INTERROGATORY NO. 4:

Identify the dates that UMG selected and/or adopted the MOTOWN mark for use in
connection with any toys (including toy cars Of other toy vehicles), games and/or playthings.

RESPONSE TO INTERROGATORY NO. 4:

In addition to the Preliminary Statement and General Objections set forth above, UMG
objects to this interrogatory on the grounds that the interrogatory is vague, ambiguous, and
unintelligible in the context of this action and does not reasonably apprise UMG of the
information sought. Subject fo and without waiving this objection and its General Objections,
pursuart to Fed. R. Civ. P. 33(d), UMG responds by' referriAg Mattel to documents being made .
available for inspection and copying, frorﬁ which the response to Mattel’s interrogatory may be
derived or ascertained, and as follows: at least as early as October 31, 2002 (the board game
“Motownopoly”); at least as early as November 9, 2004 (the Xbox game “K araoke Revolution”);
at least as early as February 7, 2003 (Karaoke machine and Karaoke CDGs); and at least as_eaﬂy

as May 19, 2004 (the “Hit Clips” toys).
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INTERROGATORY NO. §:

Identify the date that the MOTOWN mark was first used in commerce in connection with
toys (including cars or other toy vehicles), games and/or playthings.

RESPONSE TO INTERROGATORY NO. S:

In addition to the Preliminary Siatement and General Objections set forth above, UMG
objects to this interrogatory on the grounds that the interrogatory is vague, ambiguous, a;ad
unmtclhgible in the context of this action and does not reasonably apprise UMG of the
informaticn sought Subject to and without wax;rmg thls objection and its General Objections,
pursuant to Fed, R. Civ. P. 33(d), UMG responds by referring Mattel to documents being made
available for inspection and copying, from which the response to Mattel’s interrogatory may be
derived or ascertained, and as follows: at least one of the MOTOWN Marks was first used in
commerce in connection with toys, games and/or playthings in 2003. In addition, UMG’s

predecessor in interest appears to have used the MOTOWN Marks in commerce in connection

with toys, games and/playthings at least as early as 1993,

INTERROGATORY NO. 6:

PSWE W LA A A

State whether the use of the MOTOWN mark in commerce in connection with toys
(including toy cars or other toy vehicles), games and/or playthings has been interrupted from the
date of first use to the present, and explain in detail the reasons for each such interruption and
specify the time periods for each interrupted use.

RESPONSE TO INTERROGATORY NO. 6:
In addition to the Preliminary Statement and General Objections set forth above, UMG

objects to this interrogatory on the grounds that the interrogatory is vague, ambiguous, and

unintelligible in the context of this action and does not reasonably apprise UMG of the
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information sought. Subject to and without waiving this objection and its General Objections,
UMG responds as follows: The use of MOTOWN marks in commerce in connection with toys,
games and/or pl'a‘ﬁhings has not been interrupted, with the exception that the “Motownopoly”

board game was discontinued in 2005.

INTERROGATORY NO. 7

Identify the geographic areas in WTﬁch UMG has ever sold or distributed toy cars or other:
toy vehicles. ' -

RESPONSE TO INTERROGATORY NO. T

Tn addition to the Preliminary Statement and Greneral Objections set forth above, UMG
objects to this interrogatory on the grounds that it is overbroad, unduly burdensome, oppressive,
and harassing, and seeks information that is not relevant o the subject matter of this action nor

reasonably calculated to lead to the discovery of admissible evidence.

INTERROGATORY NO. 8:

Identify the geographic areas in which UMG has ever sold or distributed toy cars or other
toy vehicles bearing the MOTOWN Marks.

RESPONSE TO INTERROGATORY NO. 8:

Subject to and without waiving its General Objections, UMG responds as follows: to its
knowledge, UMG has never sold or distributed toy cars or other toy vehicles bearing the
MOTOWN Marks, but its predecessors-in-interest with respect to the MOTOWN Marks may

have done so.
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INTERROGATORY NO. 9:

Tdentify the geographic areas {n which UMG ever planned to sell or distribute toys
(including toy cats o1 other toy véhicles), games or playthings.

RESPONSE TO INTERROGATORY NO. 9:

In addition to the Preliminary Staterent and General Objections set forth above, UMG
objects to this interrogatory on the gromids that it is overbroad, unduly bmdensomé, oppressive,
and harassing, and seeks information that is not relevant to the subject matter of this action' nor

reasonably calculated to Tead to the discovery of admissible evidence.

INTERROGATORY NO. 16:

Identify the geographic areas in which UMG ever planned to selt or distribute toys
(including toy cars or other toy vehicles), games oOr playthings bearing the MOTOWN Marks.

RESPONSE TO INTERROGATORY NO. 18:

Subject to and without waiving its General Objections, pursuant to Fed. R. Civ. P. 33(d),
UMG req_;onds by referring Maitel to documents being made available for inspection émd
copying, from which the response to Mattel’s interrogatory may be derived or-ascertained, and as
follows: the sale and distribution of toys, games or playthings bearing the MOTOWN M‘a:rks was

planned throughout the United States.

INTERROGATORY NO. 11:

Identify each instance of consumer confusion or possible consumer confusion between
the MOTOWN mark and the MOTOWN METAL mark.

RESPONSE TO INTERROGATORY NO. 11:

In addition to the Preliminary Statement and General Objections set forth above, UMG

objects to this interrogatory on the grounds that the interrogatory is vague, ambiguous, and
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. T
.7 ot

unintelligible in the context of this action and does not reasonably apprise UMG of the
information sought. Subject to and without waiving this obj ection and its General Obj ections,
UMG responds as follows: Consumer confusion befwéen the MOTOWN marks and the
MOTOWN METAL mark could arise many ways, including by misdirected correspondence -

' from consumers, misdirected consumex telephone calls, or CODSUMELS mistakenty purchasing the

goods of one party thinking that they are purchasing the goods of the other party.

INTERROGATORY NO. 12: ' T

Identify each person who has personal knowledge of any instance of consumer confusion
. or possible consumer confusion between the MOTOWN mark and the MOTOWN METAL
mark, and describe the nature of such person’s knowledge.

RESPONSE TO INTERROGATORY NO. 12:

In addition to the Preliminary Statement and General Objections set forth above, UMG
objects to this interrogatory on the grounds that the interro gatory is vague, ambiguous, and
unintelligible in the context of this action and does not reasonably apprise UMG of the
information sought. UMG further objects to this interrogatory because it seeks information that
is protected from disclosure at this time by the attorney work-product docirine and/or the

attorney-client privilege.

INTERROGATORY NO. 13:

Tdentify and describe all instances in which UMG received any requests, inquities or
statements from any person pertaining to the existence of any relationships, association,
affiliation, or agreement between UMG and Matiel or between the goods and sexvices offered ot

intended to be offered by UMG under the MOTOWN matk and by Mattel under the MOTOWN
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METAL mark, and for each such instance identify all persons who have knowledge of the facts
thereof, a description of each instance and the date of each instance.

RESPONSE TO INTERROGATORY NO. 13:

In addition to the Preliminary Statement and General Objections set forth above, UMG
objects to this interrogatory on the grounds that it is overbroad, unduly burdensome, oppressive,
and harassing, and seeks information that is not relevant 10 the subject matter of this action nor

reasonably calculated to lead to the discovery of admissible evidence.

INTERROGATORY NO. 14:

_Identify each third party against whom UMG has made any claim, demand, complaint or.
contention that the third party’s acts ot conduct impinges ot impinged on UMG’s rights in the
MOTOWN Marks, including without limitation any opposition UMG has filed with the United
States Patent and Trademark Office opposing the registration of any trademark or service mark
on the basis that such trademark or service mark impinges of impinged on UMG’s rights in the
MOTOWN Marks, and for each such third party, describe in detail the nature of the claim,
demand, complaint or contention and its current status or resolution.

RESPONSE TO INTERROGATORY NO. 14:

In addition to the Preliminary Statement and General Objections set forth above, UMG
objects to this interrogatory on the grounds that the interrogatory is vague, ambiguous, and
unintelligible in the context of this action and does not reasonably apprise UMG of the
information sought. UMG further objects to this interrogatory on the grounds that it is
overbroad, unduly burdensome, oppressive, and harassing, and seeks information that is not
relevant to the subject matier of this action nor reasonably calculated to lead to the discovery of

admissible evidence. UMG further objects to this interrogatory to the extent it seeks information
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protected from disclosure by the attorney client privilege and/or the work product doctrine.
Subject to and without waiving this objection and its General Objections, UMG responds as
follows. Among others, UMG (as opposed to the Motown Record Company, LP) has clazmed
démanded, complained or contended that the following third parties’ acts ot conduct impinge or
impinged on UMG’s rights in its MOTOWN Marks: Motown Harley Davidson, Inc.
(MOTOWN USA jmpinges on UMG’s rights in its MOTOWN Marks; extension of time to
oppose granted on November 20, 2007); and Chatles O'Rourke (MTOWN Ci,OTHING

jmpinges on UMG’s rights in its MOTOWN Marks; opposition pénding).

INTERROGATORY NO.15: -

Identify every third party of which UMG is aware that uses or used, or has registered or
applied to register, the word “Motown” as part of any trademark, service mark, domain name, or
trade name.

RESPONSE TO INTERROGATORY NO. 15:

In addition to the Preliminary Statement and General Objections set forth above, UMG
objects to this interrogatory on the grounds that the interrogatory seeks information that is not
relevant to the subject matter of this action nor reasonably calculated to lead to. the discovery of
admissible evidence. UMG further objects to this interrogatory t0 the exient it seeks information
protected from disclosure by the attorney client privilege and/or the work product doctrine.
Subject to and without waiving this objection and its General Objections, UMG responds as
follows: When third parties use the MOTOWN Marks in a manner that is likely to cause
confusion or dilution, UMG opposes those registrations, as reflected in UMG’s response to

Interrogatory No. 14, above.
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INTERROGATORY NO. 16:

Tdentify each person who has personal knowledge regarding UMG’s advertising,
promotion, distribution or sale of toys, games and/or playthings.

RESPONSE TO INTERROGATORY NO. 16:

Tn addition to the Preliminary Statement and General Objections set forth above, UMG
objects to this interrogatory on the grounds that it seeks information that is not relevant to the
subject matter of this action nor reasonably calculated to lead to the discovery of admissible.

evidence.

INTERROGATORY NO. 17:

Identify each person who has personal knowledge regarding UMG’s advertising,
promotion, distribution or sale of toys, games and/or playthings bearing the MOTOWN mark.

RESPONSE TO INTERROGATORY NO-. 17:

In addition to the Preliminary Statement and General Objections set forth above, UMG
objects to this interrogatory on the grounds that the interrogatory is vague, ambiguous, and
unintelligible in the context of this action and does not reasonably apprise UMG of the
information sought. Sﬁbject to and without waiving this objection and its General Objections,
pursuant to Fed. R. Civ. P. 33(d), UMG responds by referring Mattel to documents being made
available for ;inspection and copying, from which the response 1o Mattel’s interrogatory may be
derived or ascertained, and as follows: Lori Froeling (Universai Music Enterprises, a division of
UMG); Ashley Culp (formerly of Universal Music Entcrprngs, a division of UMG); CEff Van
Koppenhagen (formerly of Universal Music Enterprises, a division of UMG); Paul Herskovitz
(Universal Music Enterprises, a division of UMG); Bill Schultz (Late for the Sky Production,

Ine.); John Klecha (The Singing Machine Company, Tnc.); 1.S. Barocas (The Singing Machine
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Company, Inc.); Colin Goldman (The Stronghold Group); Ray Doustdar (The Stronghold

Group); Andy Richmond (The Stronghold Group); Melissa K. Cote (Hasbro).

INTERROGATORY NO. 18:

Identify each person UMG expects 1o call as an expert witness during UMG’s testimony
period, and for each person identified state the subject matter(s) on which the expert is expected
to testify, the substance of the facts and opinions on which the expert is expéc_:ted to testify, the
grounds for each opinion on which the expert is expected 10 testify, the qualifications of each
expert, including a list of all publications authored by the expert within the last ten (10) Sfears,
the compensation to be paid for the expert’s time and festimony, and a list of any other cases in.
which the expert has testified as an expert witness at trial or deposition within the last ten (10
years.

RESPONSE TO INTERROGATORY NO. 18:

‘In addition to the Prehmmary Statement and General Objections set forth above, UMG
objects to this interro gatory because it seeks information that is protected from disclosure at this
time by the attorney work-product doctrine and/or the attorney-client privilege.

INTERROGATORY NO. 19:

J UL BT I AATAS S TSt

Explain why the MOTOWN mark was originally chosen for the Motown record label.

RESPONSE TO INTERROGATORY NO. 19:

In addition to the Preliminary Statement and General Objections set forth above, UMG
objects to this interrogatory on the grounds that the interrogatory is vague, ambiguous, and
ynintelligible in the context of this action and does not reasonably apprise UMG of the

information sought. UMG further objects to this interrogatory on the grounds that it seeks
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information that is not relevant to the subject matter of this action nor reasonably calculated to
lead to the discovery of admissible evidence. UMG further objects to this interrogatory to the
extent it secks information protected from disclosure by the attorney client privilege and/or the
work product doctrine. Subjegt <o and without waiving these obj ections and its General -
Objections, UMG responds as follows: Berry Gordy, the founder of the Motown record lébel,

described his decision to name the Motown record label in his autobiography To Be Loved: The

Mausic, The Magic, The Memories of Motown as follows: | wanted something that meant

more to me, something that would capture the feeling of my roots — my hometown. Because of
its thriving car industry, Detroit has long been known as the “Motor City.” In tribute to what 1
had always felt was the down-home quality of warm, soulful country-hearted people I grew up
around, I used ;town’ in place of ‘city.” A contraction of “Motor Town’ gave me the perfect

name — Motown.” -

INFERROGATORY NO. 20:

LN BB AR Raia R b s St

Explain what UMG believes or understands the term “Motown” means or represents.

RESPONSE TO INTERROGATORY NO. 20:

In addition to the Preliminary Statement and General Objections set forth above, UMG
objects to this interrogatory on the grounds that the interrogatory is vague, ambiguous, and
unintelligible in the context of this action and does not reasonably apprise UMG of the
information sought. UMG further objects to this mtenogafory on the grounds that it seeks '
information that is not relevant to the subject matter of this action nor reasonably calculated to
lead to the discovery of admissible evidence. UMG further objects to this interrogatory to the
extent it seeks information protected from disclosure by the attorney client privilege and/or the

work product doctrine.
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INTERROGATORY NO. 21:

Identify all persons who provided information for UMG’s responses to these
interrogatories, and for UMG’s responses to Matiel’s Second Set of Requests for Production of
'Documents and Things and First Set of Requests for Admission served concurrently herewith.

RESPONSE TO INTERROGATORY NO. 21:

Tn addition to the Preliminary Statement and General Objections set forth above, UMG
objects to this interrogatory on the grounds that the interrogatory is compound. UMG further
objecté to this interrogatory to the extent it seeks information protected from disclosure by the

attorney client privilege and/or the work product doctrine.

DATED: February&(_, 2008 MITCHELL SILBERBERG & KNUPP LLP

By: Acona Lot
Alexa L. Lewis
Attorneys for Opposer UMG Recordings, Inc.
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

I am employed in the county of Los Angeles, State of California. [ am over the age of 18
and not a party to the within action, My business address is Mitchell Silberberg & Knupp LLP,
11377 West Olympic Boulevard, Los Angeles, California 90064-1 683.

On February 28, 2008, I served a copy of the foregoing document(s) described as
OPPOSER UMG RECORDINGS, INC.’S AMENDED RESPONSES TO APPLICANT
MATTEL, INC.’S FIRST SET OF INTERROGATORIES on the interested parties in this
action at their last known address as set forth below by taking the action described below:

Lawrence Y, Iser { liser@kwikalaw.com) Counsel for Applicant, MATTEL,
Direct (310) 566-9801 INC. '
Direct Fax (310) 566-9861

Patricia A. Millett (pmillet@kwikalaw.com)
Direct (310) 566-9821
Direct Fax (310) 566-9870

Chad R. Fitzgerald ( CFitzeerald@kwikalav.com)
Direct 310.566.9802

Direct Fax 310.566.9882
Kinsella, Weitzman, Iser, Kump & Aldisert LLP

808 ‘Wilshire Boulevard, 3rd Floor
Santa Monica, CA 90401

(310) 566-9800

Fax: (310) 566-9850

BY MAIL: Iplaced the above-mentioned document(s) in sealed envelope(s) addressed as
set forth above, and deposited each envelope in the mail at Los Angeles, California. Each
envelope was mailed with postage thereon fully prepaid.

[1 BY OVERNIGHT MAIL: I placed the above-mentioned document(s) in sealed envelope(s)
designated by the carrier, with delivery fees provided for, and addressed as set forth above,
and deposited the above-described document(s) with in the ordinary course of business,
by depositing the document(s) in a facility regularly maintained by the carrier or delivering

the document(s) to an authorized driver for the carrier.

[l BY PERSONAL DELIVERY: 1 placed the above-mentioned document(s) in sealed
envelope(s), and caused personal delivery by of the document(s) listed above to
the person(s) at the address(es) set forth above.

[1 BY ELECTRONIC MAIL: Iserved the sbove-mentioned document electronically at__:
__.m. on the parties listed at {he email addresses above and, to the best of my knowledge, the
transmission was complete and without error in that T did not réceive an electronic
notification to the contrary. '

1 BY FAX: On ,at am/pm, from facsimile number (310)
, before placing the above-descnibed document(s) in sealed envelope(s) addressed
as set forth above, I sent a copy of the above-described document(s) to each of the
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individuals set forth above at the facsimile numbers listed above. The transmission was
reported as complete and without error. The transmission report was propetly issued by the

transmitting facsimile machine, and a copy of that report is attached hereto.
rnia and

am employed in the office of a member of the State Bar of Califo
direction such service was made.

the laws of the United States that the above is

I declare that I
various federal bars, at whose

1 declare under penalty of perjury under
true and correct. !

Fxecuted on February 28, 2008, at Los Angeles, California.

Kimberly L. Stowart
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[N THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of Appication Serial No. 78/751,105
Published for Opposition in the OFFICIAL GAZETTE on December 12, 2006

UMG RECORDINGS, INC. Opposition No.: 91176791

Opposer
V.
MATTEL, INC.,
Applicant

OPPOSER UMG RECORDINGS, INC.’S RESPONSES TO APPLICANT MATTEL.
OF REQUESTS FOR ADMISSION

INC.’S FIRST SET

PROPOUNDING PARTY: Applicant MATTEL, INC.

RESPONDING PARTY: Opposer UMG RECORDINGS, INC.

SETNO.: ONE
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TO APPLICANT MATTEL, INC. AND TS ATTORNEYS OF RECORD:

Pursuant to Rules 26 and 36 of the Federali{ules of Civil Procedure and Trademark Trial
and Appeals Board Manual of Procedure Section 407, Opposer UMG Recordings, Inc. (“UMG™)
hereby responds to the First Set of Requests for Admission propounded on it by Applicant

Mattel, Inc.

PRELIMINARY STATEMENT

These responses are made solely for the purposes of this action. Each tesponsé is subject
to all objections as 'to competence, relevance, materiality, propriety, and admissibility, as well as -
to any and all other objections on any grounds that would require the exclusion of any statemnent
herein if the particular request were asked of, or if any statement contained in such response
were made by, a witnéss present and testifying in court, all of which objections and gfounds are

expressly reserved and may be interposed at the time of {rial.

Except for explicit facts set forth herein, no incidental or implied admissions are intended

by these responses. The fact that UMG has answered or objected to a pa:ticular request for

admission i$ not: mtended and shaﬂ yiof be consirucd as an admission that UMG acaep‘ts- or 'adnnts. T
the existence of any facts set forth or assumed by such request for admission, or that any of such
answers or objections constitute adm1551b1e evidence. The fact that UMG has answered patt or

all of any particular request for admission is not intended and shall not be construed as a waiver
by UMG of any part of any objection to such request, or any part of any general objection made

herein.
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The responses herein are based on mformanon cuarrently available to UMG. However,
UMG is currently engaged in discovery and investigation which may -alter, modxfy or add to
some of the facts set forth herein. UMG reserves the right to make appropriate changes 1o these
responses and/or to introduce facts not contained herein if it shonld appear at any time. that
omissions or errors have been made or if UMG obtains additional or more accurate inforfnation,

u;i to and including the time of trial.

GENERAL OBJECTIONS

1. UMG objects to each request for admission to the extent that it secks information
protected from disclosure by the attorney-client privilege, the work-product doctrine, or other

applicable privilege.

2. 1UMG objects to each request for admission to the extent that it seeks information
that is not within UMG’s possession, custody or control, but whlch fnay be in the possession,
" custody or control of ofher parties to this action, o of third-parties who are not pamed in this
action. To the extent these requests may be mterpreted as seekmg such information, UMG
objests to gat;;h request for admissioh en the;gr_ound that it is overly -.broad and unduly

hurdensome.

3. UMG objects to each request for admission to the extent that it requests
information that is equally or exclusively avallable to Mattel and/or that has already been

provided in this action.
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4. UMG objects to each request for admission to the extent that it seeks information
neither relevant to the subject matter of this action por reasonably calculated to lead to the

discovery of admissible evidence.

3. UMG objects to each request for admission to the extent that it seeks confidential

information and no protective order has been entered in this matter.

6. UMG objects to the requests for adrﬁission as a-'whole on the ground that they are
premature, in'that‘discovery in this action is continuing, and addiﬁc;nal ihformation may be
discovered in the future thét conceivably could be ‘responsive to one or more of the requests for
adm:ssmn propounded by Mattel. UMG reserves all rights 10 rely for any purpose in connection

- with this action upon any and all such information, whether or not provided in response to any

particular request for admission.

7. Each of these General Objections is hereby incorporated by this reference info

each and every response hereinafier set fotth.

. Subject 1o and without waiving the foreggiﬁg:.(icn@rai_b}-eetiens,-LMG res_ponds to the

requests for admission as follows:

_ RESPONSES TO INTERROGATORIES

REOUEST FOR ADMISSION NO. 1:

Admit that Kerry Regan is currenﬂy employed by UMG in UMG’s legal deparﬁnent.
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RESPONSE TO REQUEST FOR ADMISSION NO. 1:

In addition to the Preliminary Statement and General Objections set. forth above, UMG
objects to this request on the grounds that the request seeks infonnétion that is not relevant to the
subject matter of thls action nor reasonably calculated to lead to the discovery of admissible
e'vidence. UMG further objects t0 this request 1o the extent it seeks information protccted from

d1sclosure by the attomey client privilege and/or the work product doctrine.

REOUES’I‘ FOR ADMISSION NO. 2

Admit that Kerry Regan is an attorney currently licensed to practlcc law in California.

RESPONSE TO REQUEST FOR ADMISSION NO.2:

Tn addition to the Preliminary Statement and General Objections set forth above, UMG
objects to this request o1 the grounds that the request seeks information that is not relevant to the
subject matter of this action nor reasonably calculated to lead to the discovery of admissible
evidence. UMG further ob}ects to this request to the extent it seeks information protected from

disclosure by the attorney client privilege and/or the work product doctnne

Adm1t that Kerry Re gan was' employed by Mattel as an aﬁomey prier "fb‘ hér éﬁiﬁ")‘fc')yméﬁt

with UMG.

RESPONSE TO REQUEST FOR ADMISSION NO. 3:

In addition to the Preliminary Statement and General Obj ections set forth above, UMG
objects to this request on the grounds that the request secks information that is not relevant to the
subject matter of this action nor reasonably calculated to Jead to the discovery of admissible
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evidence. UMG further objects to this request to the extent it seeks information protected from

disclosure by the attorney client privilege and/or the work product doctrine.

REQUEST FOR ADMISSION NO. 4:

Admit that, while employed by Mattel, Kerry Regan had certain responsibilities for
applying to registér Mattel’s MOTOWN METAL mark with the United States Patent and

T radcmark Office.

RESPONSE TO REQUEST FOR ADMISSION NO. 4

In addition to the Preliminary Staternent and General Objections set forth above, UMG
objects to this request on the grounds that the request seeks information that is not relevant to the
subject matter of this action nor reasonably calculated to lead to the discovéry of admissible
evidence. UMG further objects t0 this request to the extent it seeks information prote;:ted from

disclosure by the attorney client privilege and/or the work product doctrine.

REQUEST FOR ADMISSION NO. 5:

Admit that Kerry Regan is identified as an “appointed attorney” on Mattel’s application

for registration of the MOTOWN METAL mark.

RESPONSE TO REOUEST FOR ADMISSION NO. 3:

In addition to the Preliminary Statement and General Objections set forth above, UMG
objects to this request on the grounds that the request seeks information that is not relevant to the
subject matter of this action nor reasonably calculated to lead to the discovery of admissible

evidence.
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REQUEST FOR ADMISSION NO. 6:

Admit that Kerry Regan sent 2 letter {0 Mattel, dated February 22, 2007, claiming that

Maﬁéi’s MOTOWN METAL mark violated UMG’s asserted rights in its MOTOWN mark.

RESPONSE TO REQUEST FOR ADMISSION NO. 6:

In addition to the Preliminary Statement and General Ob_]ectmns set forth above, UMG
~ objects fo this request on the. grounds that the request is argumentatlve, vague, am‘mguous and
umintelligible in the context of this action and does not ;easenably apprise UMG of the
information sought. UMG further objects to this request on the grounds that it seeks information
_ that is not relevant to the subject matter of this action nor Teasonably caleulated to lead fo the

discovery of admissible evidence.

REQUEST FOR ADMISSION NO. 7:

Admit that, at the time Kerry Regan sent the February 22, 2007 letter to Mattel, she was
identified as an “appointed attorney” on Mattel’s application for registration of the MOTOWN

METAL mark.‘

RESPONSE TO REQUEST FOR, ADMISSION N.

In additlon to the Preliminary Slatement and Gencral Objec‘uons set foxth above, UMG
ob3 ects to this request on the grounds that the request seeks mformation that is not relevant to the
subject matter of this action por reasonably ¢ calculated to lead to the discovery of admlssfble

evidence.
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" REOUEST FOR ADMISSION NO. 8:

Admit that UMG has no knowledge of any actual consumer confusion between the
MOTOWN mark and the MOTOWN METAL mark, or between UMG products or services

bearing the MOTOWN mark and Matte! products bearing the MOTOWN METAL mark.

RESPONSE TO REQUEST FOR ADMISSION NO. 8:

In addition to the Preliminary Statement and General Objections set forth above, UMG
objects to this request on the grounds that the request is vague, amSi gﬁous, unintelligible in the
context of this action and does ot reasonably ;éxpprise UMG of the information éought. UMG.
further objects to this request to the extent it seeks information protected from disclosure by the
attorney client privilege and/or the work product doctrine. Subject to and without waiviﬂg these

objections or the General Objections, UMG states: Admitted.

REQUEST FOR ADMISSION NO. 9

Admit that UMG has received no requests, inquiries or statements from any person
pertaining to the existence of any relationship, association, affiliation or agreement between
UMG and Mattel or between the goods and services offered or infended to be offered by UMG

~ nider the.MOTOWN mark and by Mattql‘,ur_ldc‘r the _MOTOWN METALmark

RESPONSETO REQUEST FOR ADMISSIONNO. 9:

In addition to the Preliminary Statement and General Objections set forth above, UMG
objects to this reQuest'oﬁ the grounds that the request is vague, ambiguous, unintelligible in the
context of this action and does not reasonably apprise UMG of the information sought. UMG

further objects to this request to the extent + seeks information protected from disclosure by the
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attorney client privilege and/or the work product doctrine. Subject to and without waiving these

objections or the General Objections, UMG states: Admitted.

REQUEST FOR ADMISSION NO. 10:

Admit that UMG has never sold, distributed or marketed toy cars or other toy vehicles.

RESPONSE TO REQUEST FOR ADMISSION NO. 10: |

| In addition to the Prelimiﬁary Statement and General Objedti_oﬁs set forth above, UMG
objects to this request on the grounds that the request is overbroad, unduly burdensome,. and
seeks information that 1s not relevant to the subject matter of this action nor reason;ibiy
calculated to lead to the discovery of admissible evidence. Subject to and without waiving these
~ objections or the General Objections, UMG states: UMG has made reasonable inquiry and the -
information it knows or can readily obtain is insufficient to enable it to admit or deny this

request.

REQUEST FOR ADMISSION NO. 11:

Admit that the term “Motown” is commonly understood to refer to the city of Detroxt

Michigan. .

RESPONSE TO REQUEST FOR ADMISSION NO 11:

' In addition to the Preliminary Statement and General Objections set forth above, UMG
objects to this request on the grounds that the request is vague and ambiguous. UMG further
ij ects to this request on the grounds that it seeks information that is not relevant to the subject

matter of this action nor reasonably calculated to lead to the discovery of admissible evidence.
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REQUEST FOR ADMISSION NOQ. 12:

Admit that the term “Motown” is shortened form of the term “Motor City.”

RESPONSE TO REQUEST FOR ADMISSION NO. 12:

In addition to the Preliminary Statement and General Objections set forth above, UMG
ob]eets to this request on the grounds that the request is vague and ambiguous. UMG further
objects to this request on the grounds that it seeks information that is not reievant 1o the subject
matter of this action nor reasonably calculated to lead to the dlscovery of adrmss1ble evzdence.
Subject to and without waiving these objections or the General Objections, UMG states:

Denied.

REQUEST FOR ADMISSION NO. 13:

Admit that the term “Motor City” is commonly understood to refer to the city of Detroit,

Michigan.

RESPONSE TO REQUEST FOR ADMISSION NOG. 13:

In addition to the Preliminary Statement and General 0b3 ections set forth above, UMG
objects to this request on the grounds that the request is vague a.nd amb: guous UMG further
objects to-this request on ‘the grounds that it séeks information it is ot rele'vant to i sub]ect o
matter of this action nor reasonably caleulated to lead to the discovery of admissible evidence.
- Subject to and without waiving these obj ections or the General Objections, UMG states:

- Admitted.
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REOUEST FOR ADMISSION NO. 14:

Admit that the definition of “Motown” in Webster’s College Dictionary is “1. Detroit,
Michigan: a nickname. 2.an upbeat, often pop-influenced style of thythm and blues associated

with the Detroit and with numerous biack vocalists since the 1950s.”

RESPONSE TO REQUEST FOR ADMISSIONNO. 14:

addltlon to the Preliminary Statement and General Objections set forth above, UMG
objects to this request on the grounds that the request is vague and ambiguous. UMG further
objects to this request on the grounds that it secks information that is not relevant to the subject
matter of this action nor reasonably calculated to lead to the discovery of admissible evidence.
~ Subject to and without waiving these objections or the General Objections, UMG states: UMG
has made reasonable inquiry and the info;mation it knows or can readily obtain is insufficient to

enable it to admit or deny this request.

REOUEST FOR ADMISSION NO. 15:

Admit that the term “Motown” is used descriptivety to identify the city of Detroit and
things assc‘)ciated with Detrmt including without limitation the automobile industry in Detroit

andlor antomobiles manufactured in Detroit.

RESPONSE TO REQUEST FOR ADMISSION NO. 15:

In addition to the Preliminary Statement and General Objections set forth above, UMG
objects to this request on the grounds that the request is vagne and ambiguous. UMG further -
objects to this request on the grounds that it sceks information that is not relevant to the subject

matter of this action nor reasonably calculated to lead to the discovery of admissible evidence.
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REQUEST FOR ADMISSION NO. 16:

Admit that the mark MOTOWN MISSILE has been re gistg:red with the United States

Patent and Trademark Office.

RESPONSE TO REQUEST FOR ADMISSION NO. 16:

In addition to the ?reliminary Statement and General Objections set forth dbove, UMG
objects to this request o0 the grounds that it seeks information that is not relevant to the subject
maﬁer of this action nor reasdnabiy célculﬁted to lead 1o 'qhé discovery of admissible evidéﬁce;
Subject to and without waiving these objectidns or the General Objections, UMG states: |

Admitted.

DATED: January _!i 2008 MITCHELL SILBERBERG & KNUPP LLP

By: WW}\\S
Alexa L. Lewis
Attorneys for Opposer UMG Recordings, Inc.
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PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

1 am employed in the county of Los Angeles, State of California. 1am over the age of 18

and not a party to the within action. My business address is Mitchell Silberberg & Knupp LLP,
11377 West Olympic Bqulevard, Los Angeles, California 90064-1683.

On Janvary 14, 2008, 1 served a copy of the foregoing document(s) described as

OPPOSER UMG RECORDINGS, INC.’S RESPONSES TO APPLICANT MATTEL,

INC.’S FIRST SET OF REQUESTS FOR ADMISSION on the interested parties in this
action at their last known address as set forth below by taking the action described below:

Lawrence Y. Iser (liser@kwikalaw.com) Counsel for Applicant, MATTEL,
Direct (310) 566-9801 : INC. :

Direct Fax (310) 566-9861
Patricia A. Millett (pmillet@kwikalaw.com}
Direct (310) 566-9821 _
Direct Fax (310) 566-9870
Chad R. Fitzgerald ( CFitzgetald@kwikalaw.com)
Direct 310.566.9802
Direct Fax 310.566.9882
Kinsella, Weitzman, Iser, Kump & Aldisert LLP
808 Wilshire Boulevard, 3rd Floor
Santa Monica, CA 90401
(310) 566-9800
Fax: (310) 566-9850

BY MAIL: Iplaced the above-mentioned document(s) in sealed envelope(s) addressed as
set forth above, and deposited each envelope in'the mail at Los Angeles, California. Each
envelope was mailed with postage thereon fully prepaid.

{1 BY OVERNIGHT MAIL: 1placed the above-mentioned document(s) in sealed envelope(s)
designated by the carrier, with delivery fees provided for, and addressed as set forth above,
and deposited the abave»dgscribsd (_i_o,cument(s),with in the ordinary course of business,

by depositing the docuiitent(s)-in & facility regularly rhatritained by the: cartier ordelivering:

the documient(s) ta an authorized driver for the carrier.

I BY PERSONAL DELIVERY: 1 placed the above-mentioned document(s) in sealed
* envelope(s), and caused personal delivery by of the document(s) listed above 1o
_ the person(s) at the address(es) set forth above. ‘

BY ELECTRONIC MAIL: 1 served the above-mentioned document electronically at __
__.m.onthe partiés listed at the email addresses above and, 1o the best of my know edge, the
transmission was complete and without error in that 1 did not receive an electronic
notification to the contrary. :
[d BY FAX: On i . am/pm,from facsimile number (310) :
vefore placing the above-described document(s) in sealed envelope(s) addressed

.

[P
as set forth above, I sent a COPY of the above-described document(s) to each of the
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individuals set forth above at the facsimile numbers listed above. The transmission was
reported as complete and without error. The transmission report was properly issued by the
transmitting facsimile machine, and a copy of that report is attached hereto.

1 declare that ] am employed in the office of a member of the State Bar of California and '
various federal bars, at whose direction such service was made.

{ declare under penalty of perjury under the laws of the United States that the above is

frue and correct.
Executed on January 14, 2008, at Los Angeles, California.

“Rimberly L. Stewart.
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CERTIFICATE OF SERVICE

ete copy of the foregoing Notice of Reliance re:

I hereby certify that a true and comp}
d on counsel for Opposer UMG Recordings, Inc.

Written Discovery Responses has been serve
through ESTTA on June 16, 2009.

ferf/
- Chad R. Fitzgerald
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