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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Application of : Michael Craig Silver
Serial No. : 78/823,155

Filed : February 24, 2006
For : SUPER HERO

Published Official Gazette
Page TM 371
October 10, 2006

X
DC COMICS and :
MARVEL CHARACTERS, INC.
Opposers,
Opposition # 91176744
VS.
MICHAEL CRAIG SILVER
Applicant,
X

A Brief in Response to Opposer’s Motion For Summaryv Judgement

Argument

The Applicant for serial number 78823155 asserts and will show evidence that shows
that there are genuine issues of material fact to be tried or, in the alternative, a Summary
Judgement Sua Sponte should be granted in favor of the Applicant. The commercial
marketplace has shown and supported the existence of similar trademark name
controversies that are not subject to confusion by the consumer in regards to the product
affiliation, sponsorship or origination. The Applicant’s intended usage of the mark in the
distinct category of skin care is substantially different than the Opposer’s past or present
usage. The subject application should therefore be approved and granted a Summary

Judgement Sua Sponte.



Genuine issues of material fact to be tried

1. The Applicant’s Super Hero mark is to be used in the distinct skin care category.
Applicant argues that no confusion would result with the Opposer’s products
by the use of the Super Hero mark on the Applicant’s products.

2. Exhibits A through G that are attached, evidence the legal precedent that
substantiates the Applicant’s right to have the mark approved. No consumer
confusion claim was credible for the approvals of the trademarks referenced in the
Exhibits A through G. The referenced past trademark approvals, noted in the
Exhibits A through G, of similar trademark names providing products in different
consumer categories have created the precedent for the Applicant to make an
incontestable registration and start using the mark- Super Hero.

3. Exhibit H. is submitted to evidence that the reference to “Super” and the
attributes which are implied have entered the vernacular and do not confuse the
consumer as to the affiliation, sponsorship or origin of products. In addition, the
approval and registration of the Super Buddha mark allows for the conclusion that
consumers would not have confusion in regards to the Applicant’s mark.

WHEREFORE, Applicant prays that the Application Serial No. 78/823,155 be approved,
and that the registration of the mark therein sought for the goods therein specified be
approved and registered and that the Opposition be denied.
Dated: November 29, 2007 By: /Michael Silver/

Michael Craig Silver
(See Exhibits A-H attached/below) 2000 Broadway Street #609

Applicant Tel # 530-320-6488 San Francisco, CA 94115
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Word Mark SUPERHERO

Goods and IC 030. US 046. G & S: ice cream. FIRST USE: 20030609. FIRST USE IN
Services COMMERCE: 20030609

QarkDrawing (3) DESIGN PLUS WORDS, LETTERS, AND/OR NUMBERS

Design Search 01.15.04 - Explosions; Fireworks display; Sparks

Code 26.03.07 - Ovals with a decorative border, including scalloped, ruffled and zig-zag

edges

26.03.21 - Ovals that are completely or partially shaded

26.03.28 - Miscellaneous designs with overall oval shape, including amoeba-like
shapes and irregular ovals; Oval shape (miscellaneous overall shape)

Serial Number 76526513

Filing Date June 27, 2003
Current Filing 1A

Basis

Original Filing

Basis 1A

Published for September 13, 2005
Opposition

Registration

Number 3022405



Registration Date December 6, 2005

Owner (REGISTRANT) Driggs Farms of Indiana, Inc. CORPORATION INDIANA 400
South Chamber Drive Decatur INDIANA 46733

Assignment ASSIGNMENT RECORDED

Recorded

Attorney of .

Record Lyman F. Spitzer

Description of The mark consists of the wording Super Hero superimposed over a flash flame
Mark design.

Type of Mark TRADEMARK

Register PRINCIPAL

Live/Dead

Indicator LIVE
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Exhibit B.

SUPER TECH HEROES

Word Mark
Goods and Services

Standard Characters
Claimed

Mark Drawing Code
Serial Number

Filing Date

Current Filing Basis
Original Filing Basis
Published for
Opposition
Registration Number
Registration Date
Owner

Assighment
Recorded

Attorney of Record
Type of Mark
Register

Live/Dead Indicator

SUPER TECH HEROES

IC 028. US 022 023 038 050. G & S: CONSTRUCTION TOYS. FIRST USE:
20041218. FIRST USE IN COMMERCE: 20041218

(4) STANDARD CHARACTER MARK
78601093

April 4, 2005

1A

1A

March 21, 2006

3103555
June 13, 2006

(REGISTRANT) Mega Bloks Inc. CORPORATION CANADA 4505 Hickmore
St. Laurent, Quebec CANADA H4T 1K4

(LAST LISTED OWNER) MEGA BRANDS INC. CORPORATION CANADA
4505 HICKMORE MONTREAL, QUEBEC CANADA H4T 1K4

ASSIGNMENT RECORDED

Diane Donnelly
TRADEMARK
PRINCIPAL
LIVE

Exhibit C.
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ROCKSTAR GAMLIS PRISSENTS
TABLE TENNIS

Word Mark ROCKSTAR GAMES PRESENTS TABLE TENNIS
Goods and IC 009. US 021 023 026 036 038. G & S: Computer game programs and
Services computer game software and computer game cartridges. FIRST USE: 20060522.
FIRST USE IN COMMERCE: 20060522
Standard
Characters
Claimed
:‘:":3'; Drawing (4) STANDARD CHARACTER MARK
Serial Number 78836966
Filing Date March 14, 2006
Curt_'ent Filing 1A
Basis
Original Filing
f 1B
Basis
Published for october 31, 2006
pposition
Registration 3345838
Number
Registration Date November 27, 2007
Owner (REGISTRANT) TAKE-TWO INTERACTIVE SOFTWARE, INC. CORPORATION

DELAWARE 622 Broadway New York NEW YORK 10012

Assignment ASSIGNMENT RECORDED

Recorded

Attorney of .

Record G. Roxanne Elings

Disclaimer NO CLAIM IS MADE TO THE EXCLUSIVE RIGHT TO USE "GAMES" and
"TABLE TENNIS" APART FROM THE MARK AS SHOWN

Type of Mark TRADEMARK

Register PRINCIPAL

Live/Dead LIVE

Indicator
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torecord: Record 6 out of 153

ROCKSTAR COWGIRL

Word Mark ROCKSTAR COWGIRL

Goods and Services  IC 014. US 002 027 028 050. G & S: JEWELRY. FIRST USE: 20060815.
FIRST USE IN COMMERCE: 20070626

Standard Characters

Claimed

Mark Drawing Code (4) STANDARD CHARACTER MARK
Serial Number 78966490

Filing Date September 2, 2006

Current Filing Basis 1A
Original Filing Basis 1B
Published for
Opposition

Registration Number 3310015

April 24, 2007



Registration Date October 9, 2007

Owner (REGISTRANT) Schultz, Karen L. INDIVIDUAL UNITED STATES 820
Canyon Avenue Cody WYOMING 82414

Type of Mark TRADEMARK

Register PRINCIPAL

Live/Dead Indicator LIVE
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ROCKSTAR

Word Mark ROCKSTAR

Goods and IC 012. US 019 021 023 031 035 044. G & S: Bicycles and parts therefor, namely,

Services frames, forks, handlebars, handlebar stems, crank sets, seat posts, axle pegs,
tires and Freestyle tires. FIRST USE: 20060615. FIRST USE IN COMMERCE:
20060615

Standard

Characters

Claimed

Mark Drawing

Code (4) STANDARD CHARACTER MARK

Serial Number 78699485
Filing Date August 24, 2005



Current Filing
Basis

Original Filing
Basis
Published for
Opposition

Registration
Number

Registration Date
Owner

Attorney of
Record

Prior
Registrations

Type of Mark
Register

Live/Dead
Indicator

1A
1B
May 9, 2006

3266165

July 17, 2007

(REGISTRANT) Preston, Joseph D. INDIVIDUAL UNITED STATES 21135 Erwin
Street Woodland Hills CALIFORNIA 91367

H. Michael Brucker

1463401

TRADEMARK
PRINCIPAL

LIVE
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Word Mark

Goods and
Services

Mark Drawing
Code

Design Search
Code

Serial Number
Filing Date
Current Filing
Basis

Original Filing
Basis
Published for
Opposition
Registration
Number

Registration
Date

Owner

Attorney of
Record

Type of Mark
Register

Live/Dead
Indicator
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ROCKSTAR

IC 033. US 047 049. G & S: Distilled spirits and alcoholic beverage produced from
a brewed malt base with natural flavors. FIRST USE: 20060301. FIRST USE IN

COMMERCE: 20060301
(3) DESIGN PLUS WORDS, LETTERS, AND/OR NUMBERS

01.01.03 - Star - a single star with five points

78192472
December 9, 2002

1A

1B

October 14, 2003
3230400

April 17, 2007

(REGISTRANT) Weiner, Russell G. INDIVIDUAL UNITED STATES P.O. Box
27740 101 Convention Center Drive, Suite 777 Las Vegas NEVADA 89126

lan K. Boyd,

TRADEMARK
PRINCIPAL

LIVE
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ROCKSTAR

Word Mark ROCKSTAR
Goods and Services [C 031. US 001 046. G & S: Fresh vegetables

Standard Characters
Claimed

Mark Drawing Code (4) STANDARD CHARACTER MARK

Serial Number 77211208

Filing Date June 20, 2007

Current Filing Basis 1B

Original Filing Basis 1B

Published for

Opposition

Owner (APPLICANT) Tanimura & Antle Fresh Foods, Inc. CORPORATION
CALIFORNIA 1 Harris Road Salinas CALIFORNIA 93908

October 30, 2007

Attorney of Record  Wesley Van Camp
Type of Mark TRADEMARK
Register PRINCIPAL
Live/Dead Indicator LIVE
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Word Mark

Goods and
Services

Mark Drawing
Code

Design Search
Code

Serial Number
Filing Date
Current Filing
Basis

Original Filing
Basis
Published for

SUPERBUDDHA

IC 025. US 022 039. G & S: Men's and women's clothing, namely, tops, shirts, pants,
blouses, skirts, shorts, jackets, head wear, namely, hats and beanies, and athletic
wear, namely, yoga pants, sweat pants, sweat shirts, and sweat tops. FIRST USE:
20050401. FIRST USE IN COMMERCE: 20050501

(3) DESIGN PLUS WORDS, LETTERS, AND/OR NUMBERS

01.15.02 - Electricity; Lightning; Sparks (jagged lines)

02.01.02 - Men depicted as shadows or silhouettes of men; Silhouettes of men
02.09.04 - Humans, including men, women and children, depicted sitting or kneeling;
Kneeling, humans; Sitting, humans

05.13.25 - Bales of hay or straw; Hay in bales; Other plants including bales of hay or
straw; Straw in bales

78629533

May 13, 2005
1A

1A
August 8, 2006



Opposition
Registration

Number 3161912

Registration  tober 24, 2006

Date

Owner (REGISTRANT) Mattson, Thomas P. INDIVIDUAL UNITED STATES 405
Montgomery St. Santa Barbara CALIFORNIA 93103

Attorney of .

Record Kurt Koenig

Type of Mark TRADEMARK

Register PRINCIPAL

Live/Dead

Indicator LIVE
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