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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

OUTBACK/FLEMING’S LLC

Opposer,

Opposition No. 91176496

FLEMING CORPORATION OF
KANSAS

Applicant.

Applicant’s Response to Order to Show Cause Why Default Should Not Be Entered
Against It under Fed. R. Civ. P. 55(b)

1. Applicant Fleming Corporation of Kansas responds to the Board’s May 31, 2007
order to show cause why default should not be entered against it because Applicant has not filed
an answer to the Notice of Opposition nor did Applicant file a motion to extend its time to
answer.

2. Applicant respectfully submits that default should not be entered because
Applicant has not defaulted. Rather, Applicant submits that it did not receive the original Notice
of Opposition and so was not aware that an answer was due.

3. Applicant respectfully submits that it will be materially prejudiced by the default
judgment, the failure to file an answer was not willful, and that failure to be notified of the
pending opposition is a meritorious defense to a default judgment.

4. Applicant therefore respectfully submits that judgment by default should not be

entered against it and requests reconsideration and withdrawal of the same.
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Respectfully submitted,

Blackwell Sanders Peper Martin LLP
4801 Main Street, Suite 1000
Kansas City, Missouri 64112
Telephone: (816) 983-8000
Facsimile: (816) 983-8080

Attorneys for Fleming Corporation of Kansas

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of Applicant’s Response to Order to Show
Cause Why Default Should Not Be Entered Against It was mailed first class, postage prepaid to
Rosanne T. Yang, Baker & Hostetler, LLP, Capital Square, Suite 2100, 65 East State Street,

Columbus, Ohio 43215 on this 12th day of June, 2007
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