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UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

In The Matter Of Application Serial No. 78/465,868, filed August 11, 2004
Mark: IZONE FACEWARE
Published In The Official Gazette, August 8, 2006

)
Ophthonix, Inc. ) Opposition No. 91175710
)
Opposer, )
)
v. )
)
UV Sales, Inc. )
)
Applicant. )
)
ANSWER

Applicant, UV Sales, Inc., an New Jersey corporation (“UV Sales™), by and through its
undersigned attorneys hereby responds to the Notice of Opposition filed by Ophthonix, Inc.
(“Opposer”), as follows:

1. UV Sales lacks knowledge or information sufficient to form a belief about the truth of the
averments of paragraph 1.

2. UV Sales states that Opposer purports to be the owner of U.S. Registration No. 3,188,278
for IZON for use in connection with "eyewear, namely, eyeglass lenses, spectacles, and contact
lenses for refractive correction of both low and high order optical aberrations" in Class 9, which

issued on December 19, 2006, based upon an application that was filed on July 20, 2004. UV



Sales states that Exhibit A purports to be the trademark registration certificate for the mark
IZON.

3. UV Sales states that Opposer purports to be the owner of U.S. Application Serial No.
78/453,706 for IZON for use in connection with "eyewear, namely, safety goggles" in Class 9
and "intraocular apparatus for vision therapy correction/enhancement, namely intraocular lenses"
in Class 10, which was filed on July 20, 2004 and published for opposition. UV Sales denies
that said application will register as soon as Opposer files its Statement of Use. UV Sales states
that Exhibit B purports to be a printout from the United States Patent and Trademark Office
(PTO) website setting forth the details of Application Serial No. 78/453,706.

4. UV Sales states that Opposer purports to be the owner of U.S. Application Serial No.
78/612,317 for IZON in a stylized format for use in connection with "eyewear, namely, eyeglass
lenses, spectacles, and contact lenses for refractive correction of both low and high order optical
aberrations” in Class 9, and "intraocular apparatus for vision therapy correction/enhancement,
namely intraocular lenses" in Class 10, which was filed on April 19, 2005 and has been
suspended pending the disposition of the opposed application. UV Sales further states, however,
that the identification of goods listed by Opposer with respect to Class 9 is inaccurate insofar as
the identification of goods also includes “safety goggles.” UV Sales states that Exhibit C
purports to be a printout from the PTO website setting forth the details of Application Serial No.
78/612,317.

5. UV Sales states that Opposer purports to be the owner of U.S. Application Serial No.
78/848,390 for IZON CUSTOMIZED PROGRESSIVES in a stylized format for use in
connection with "eyewear, namely, eyeglass lenses, safety goggles, spectacles, sunglasses and

contact lenses for refractive correction of both low and high order optical aberrations" in Class 9,



which was filed on March 28, 2006, and the examining attorney indicated in the first office
action that it will be suspended pending the disposition of the opposed application. UV Sales
states that Exhibit D purports to be a printout from the PTO website setting forth the details of
Application Serial No. 78/848,390.

6. The averments of paragraph 6 are admitted insofar as the public record speaks for itself.

7. UV Sales admits that pursuant to a Suspension Letter, dated November 22, 2005, for
IZON (Serial No. 78/612,317) and Office Action, dated September 12, 2006, for |.ZON
CUSTOMIZED PROGRESS!VES (Serial No. 78/848,390), the PTO stated that said marks are
and may be, respectively, likely to be confused with UV Sales’ IZONE FACEWARE mark. The
remaining averments of paragraph 7 contain legal conclusions and do not contain factual
allegations that warrant an answer by UV Sales.

8. The averments of paragraph 8§ contain legal conclusions and do not contain factual
allegations that warrant an answer by UV Sales.

AFFIRMATIVE DEFENSES
In further answer to the Notice of Opposition, UV Sales asserts that:

9. Opposer lacks standing to maintain the present opposition.

10. Opposer fails to state a claim upon which relief may be granted.

11. UV Sales owns a prior registration (Reg. No. 2,561,921) for the mark I IZONE GROUP
and Design for “concessions, stands, retail carts and in-store fixtures, located in malls, airports
and other retail spaces, featuring general merchandise such as sunglasses, apparel, wallets and
other leather goods, costume jewelry and pens; and business marketing consulting services” in

International Class 35, issued April 16, 2002.



12. UV Sales has prior rights to the IZONE mark for goods and services that are the same as,
similar to or overlap with the goods associated with Opposer’s pending applications and
registration and has opposed Opposer’s application for the mark |.ZON EYEGLASSES ME,
MYSELF AND EYE. and Design (Serial No. 78/635,084; Opposition No. 91175522) on this
basis.

13. Upon information and belief, Opposer is not using IZON (Registration No. 3,188,278) in

connection with “spectacles,” as set forth in Opposer’s registration.

UV Sales reserves the right to raise additional defenses or delete previously raised
defenses as may be appropriate upon discovery or otherwise.
RELIEF REQUESTED
UV Sales requests that this opposition proceeding be dismissed with prejudice, that its
application Serial No. 78/465,868 be allowed to proceed to registration, and that any such further
relief be granted to UV Sales as may be deemed appropriate.
Respectfully submitted,

/Melinda M. Lothes/
Deborah A. Wilcox

Melinda M. Lothes

Baker & Hostetler LLP
3200 National City Center
1900 East 9th Street
Cleveland, Ohio 44114-3485
(216) 621-0200

(216) 696-0740 (facsimile)
dwilcox @bakerlaw.com

Dated: March 27, 2007

Attorneys for Applicant



CERTIFICATE OF FILING AND OF SERVICE

The undersigned hereby certifies that a true copy of the foregoing ANSWER is being
filed electronically with United States Patent and Trademark Office and being served by First-
Class U.S. Mail, postage prepaid, on this 27" day of March 2007, on the following:

Jennifer Lee Taylor, Esq.
Morrison & Foerster LLP
425 Market Street

San Francisco, CA 94105

Attorney for Opposer

/Melinda M. Lothes/
Melinda M. Lothes
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