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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE
THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of service mark application Serial No. 78851360
Filed: March 31, 2006

For the mark PETER NORTH

Published in the Official Gazette on December 12, 2006
Date: April 19,2007

HVL CYBERWEB SOLUTIONS, INC,,

OPPOSER,
V.

ALDEN J. BROWN,
APPLICANT.
Opposition No. 91175589

FIRST AMENDED NOTICE OF OPPOSITION

HVL Cyberweb Solutions, Inc.,
a Canadian corporation
114 Dominion Street
Montreal, Quebec Canada H3J2Z72

Pursuant to TBMP § 503.03 and Fed. R. Civ. Pro. 15(a), Opposer HVL Cyberweb
Solutions, Inc. (“HVL”) hereby files this First Amended Notice of Opposition.

HVL will be damaged by registration of the mark shown in the above-identified
application, and hereby opposes the same. The grounds for opposition are:

(1) Fraud; and
(2) Likelihood of confusion.

1. Pursuant to 15 U.S.C. § 1063(a), “any person who believes that he would
be damaged by the registration of a mark upon the principal register may, upon payment
of the prescribed fee, file an opposition in the Patent and Trademark Office, stating the
grounds thereof . . ..”
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2. An opposer “need not have exclusive rights in a mark in order to oppose its
registration to another.” Wilson v. Delaunay, 44 C.C.P.A. 1019, 1021 (C.C.P.A. 1957).

3. On March 31, 2006, Alden Brown (“Brown”) filed an application with the
United States Patent and Trademark Office seeking to register the service mark “Peter
North.” (See Trademark/Service Mark Application, Principal Register attached to this
First Amended Notice of Opposition as Exhibit “A.”)

4, Brown seeks to register the service mark “Peter North” for its use in
“entertainment services, namely, providing an Internet web site featuring sexually
explicit adult content videos, film clips, and photographs.” (See description of services
on Exhibit “A.”)

HVL opposes Brown’s registration of the name “Peter North”
on the grounds of likelihood of confusion.

5. The United States Patent and Trademark Office should refuse to register the
service mark “Peter North” because it will create confusion, mistake and/or deception of
consumers, as contemplated by 15 U.S.C. § 1052(d).

6. HVL is entitled to certain rights in the name “Peter North.” If Brown is
granted a mark in the name “Peter North,” consumers will be confused, and are likely to
mistakenly believe that HVL’s content is unauthorized, and/or that Brown’s use of the
name “Peter North” and/or images of Peter North are somehow superior in right to that of
HVL.

7. On July 23, 2002, HVL and North Pole Enterprises, Inc. (“North Pole™)
entered into a Memorandum of Agreement (“Agreement”), signed by Applicant Alden
Brown, on behalf of North Pole. (See the Agreement attached to this First Amended
Notice of Opposition as Exhibit “B.”) Among other things, the Agreement granted HVL
a lifetime license in content featuring adult entertainment star Alden Brown (aka “Peter
North content”).

8. The Agreement also granted HVL a perpetual license to use Peter North
content on Internet websites developed by HVL. The Agreement also stated that, even
after the Agreement’s termination, HVL would “continue to use and shall have the right
to continue to exploit, for commercial profit, the Web Content it has already edited and
compressed.” (See Exhibit “B.”)

9. Pursuant to the terms of the Agreement, HVL developed a number of

original adult entertainment websites featuring the name, pictures and video footage of
“Peter North.” These websites contained the first commercial use of the name “Peter
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North” in connection with web-based adult entertainment materials. Accordingly,
Opposer has priority of use of the name Peter North.

10.  Since approximately 2002, HVL has maintained and continues to maintain
these and several other websites, each of which allow consumers to purchase sexually
explicit adult videos containing the Peter North name and featuring Peter North. HVL
was the first entity to commercially exploit the Peter North name in connection with web-
based adult entertainment.

11.  Brown’s registration of the name “Peter North” for the exclusive purpose of
using it in internet websites featuring sexually explicit adult content videos will directly
interfere with HVL’s existing contractual and common law trademark and ownership
rights.

12. Brown’s Trademark/Service Mark Application, Principal Register
document illustrates the potential likelihood for confusion here. HVL is contractually
and otherwise entitled to use and exploit the name “Peter North.” However, the language
used in Brown’s Specimen illustrates the likelihood of confusion here. The Specimen
reads: “PETER NORTH ... WELCOME TO THE ONE & ONLY PETER NORTH
OFFICIAL WEBSITE.” HVL has ownership and/or other rights in the name “Peter
North” and in content containing the Peter North image; if Brown is permitted to go
forward with his proposed registration, an internet-user will likely become confused by
the “Peter North” name as used in both HVL’s context and in Brown’s proposed context.

HVL opposes Brown’s registration of the name “Peter North”
on the grounds of fraud.

13.  Brown acts fraudulently and in bad faith by using the trademark office’s
registration process to circumvent the perpetual license granted to HVL by virtue of the
Agreement.

14.  In support of his Application, Brown submitted the following Declaration
Signature:
The undersigned, being hereby warned that willful false
statements and the like so made are punishable by fine or
imprisonment, or both, under 18 U.S.C. § 1001, and that
such willful false statements may jeopardize the validity
of the application or any resulting registration, declares
that he/she is properly authorized to execute this
application on behalf of the applicant ... to the best of
his/her knowledge and belief no other person, firm,
corporation, or association has the right to use the
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mark in commerce, either in the identical form thereof
or in such near resemblance thereto as to be likely,
when used on or in connection with the goods/services
of such other person, to cause confusion, or to cause
mistake, or to deceive ....

(emphasis added).

15. HVL has existing rights to use the name “Peter North” in commerce.
Brown knew of this right at the time of his signature to the Application. Brown’s
declaration of false statements to the contrary, submitted in support of his Application,
constituted fraud and should result in denial of his Application.

16. Brown’s attempt to register the name “Peter North” is part of his common
scheme to defraud HVL, and to divest HVL of its rights under the Agreement.

17.  Prior to April 2006, North Pole and Brown began breaching the terms of
the Agreement by among other things, refusing to provide HVL with the documentation
necessary to permit HVL to continue to use certain Web Content previously supplied by
North Pole and Brown. (Under the Federal Labeling and Record-Keeping Law (also
known as 18 U.S.C. § 2257), producers of sexually explicit matter must maintain certain
records proving the age of performers to prove the all actors used in sexually explicit
material are adults.)

18.  When North Pole and Brown failed to comply with the provisions of the
Agreement, HVL filed a lawsuit in the Orange County Superior Court (Case Number
06CC04997) against Brown and North Pole. HVL later amended its lawsuit by filing an
Amended Complaint (“HVL Lawsuit”). As detailed in the HVL Lawsuit, a dispute
between HVL, North Pole and Brown arose regarding HVL’s right to use and incorporate
content provided by North Pole after North Pole terminated the Agreement despite the
clear language of the Agreement that provides for this. (See HVL’s Amended Complaint
attached to this First Amended Notice of Opposition as Exhibit “C.”)

19.  Subsequently, Brown and North Pole filed a Cross Complaint in the HVL
Lawsuit. Brown’s Cross Complaint seeks to prohibit HVL from ever using “Peter
North’s name or content in any capacity” despite the clear language of the Agreement
that affords HVL a perpetual license to content using Peter North’s name and images.
Both Brown’s Cross Complaint and his application for registration of the name “Peter
North” are part of a common scheme to defraud HVL, and divest HVL of its rights under
the Agreement. (See Brown’s Cross Complaint attached to this First Amended Notice of
Opposition as Exhibit “D.”)
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20.  Inthe Cross Complaint, Brown acknowledges that HVL operates several
adult entertainment websites and that HVL entered into the Agreement with North Pole
for purposes of developing Peter North related websites. Brown’s Cross Complaint
accuses HVL of unfairly competing with Brown and North Pole and intentionally trying
to destroy Brown’s “name, reputation, web presences, fan base and credibility in the adult
entertainment industry. As a result of this alleged conduct, Brown seeks damages for
“loss of reputation, loss of credibility, loss of customers, loss of fan base, loss of
members, loss of interest, loss of business, loss of goodwill, loss of future revenue” and
“loss of future business.” (See Exhibit “D.”)

21.  For years, Brown has knowingly allowed HVL to use the name Peter North
and images of Peter North to develop HVL’s own websites and should be estopped from
trying to prevent HVL from exercising its contractual rights to continue using that name
and those images. HVL continues to operate several websites using Peter North content
and the Peter North name.

22.  For these reasons, valid grounds exist to deny Brown’s application to
register the mark PETER NORTH.

By: %@—’/ Date: 1119103

Steven A. Browne
Attorney for HVL Cyberweb Solutions, Inc.,
Opposer

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 20™ day of April 2007 a true and
accurate copy of the foregoing was served via first class mail to:

Kevin P. Steinman, Esq.
Vip Bhola, Esq.

Law Offices of Vip Bhola
5429 Cahuenga Blvd.
North Hollywood, CA 91601
(818) 508-1500

Date: April 19, 2007 W

Steven A. Browne
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CERTIFICATE OF E-FILING

I hereby certify that this First Amended Notice of Opposition is being e-filed
through the TTAB-On Line System of the Trademark Trial and Appeal Board, U.S.
Patent and Trademark Office, P.O. Box 1451, Alexandria, VA 22313-1451 on the 201
day of April 2007.

Date: April 19, 2007 6//%/

Steven A. Browne
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Response to Office Action

The table below presents the data as entered.

SERIAL NUMBER

LAW OFFICE ASSIGNED

LAW OFFICE 105

MARK SECTION (no change)

OWNER SECTION (no change)

LEGAL ENTITY SECTION (no change)

GOODS AND/OR SERVICES SECTION (current)

INTERNATIONAL CLASS

041

DESCRIPTION

ntertainment services, namely, providing an Internet web site featuring sexually explicit adult content videos, film clips, photographs, and other

multimedia materials

FILING BASIS

Section 1(a)

FIRST USE ANYWHERE DATE

At least as early as 04/07/1984

FIRST USE IN COMMERCE DATE

At least as early as 04/07/1984

GOODS AND/OR SERVICES SECTION (proposed)

INTERNATIONAL CLASS

041

DESCRIPTION

Entertainment services, namely, providing an Internet web site featuring sexually explicit adult content videos, film clips, and photographs

FILING BASIS

Section 1(a)

FIRST USE ANYWHERE DATE

At least as early as 04/07/1984

FIRST USE IN COMMERCE DATE

At least as early as 04/07/1984

"The substitute specimen(s) was in use in commerce as of the filing date of the

STATEMENT TYPE apph cation."

SPECIMEN

FILE NAMECS) WTICRS\EXPORT\IMAGEOQUT3 \788\513178851360\xmI3\RO A0002.JPG
SPECIMEN DESCRIPTION Graphic of "Peter North" as it is used in commerce

ADDITIONAL STATEMENTS SECTION

NAME(S), PORTRAITS(S), SIGNATURE(S) OF INDIVIDUAL(S)

"The name(s), portrait(s), and/or signature(s) shown in the mark does not identify a
particular hving individual."

SIGNATURE SECTION

DECLARATION SIGNATURE /Alden Brown/
SIGNATORY'S NAME Alden Brown
SIGNATORY'S POSITION Owner




DATE SIGNED 09/27/2006

RESPONSE SIGNATURE /Alden Brown/

SIGNATORY'S NAME Alden Brown

SIGNATORY'S POSITION Owner

DATE SIGNED 09/27/2006

AUTHORIZED SIGNATORY YES

FILING INFORMATION SECTION

SUBMIT DATE Wed Sep 27 16:37:28 EDT 2006
USPTO/ROA-24.24,129.150-2
0060927163728220169-78851

TEAS STAMP 360-340a54ece37dfaffedd66
5a7748109d0ba-N/A-N/A-200
60927162757173375

Response to Office Action

To the Commissioner for Trademarks:

Application serial no. 78851360 has been amended as follows:

Classification and Listing of Goods/Services

Applicant hereby amends the following class of goods/services in the application as follows:

Current: Class 041 for ntertainment services, namely, providing an Internet web site featuring sexually explicit adult content videos, film clips,
photographs, and other multimedia materials

Original Filing Basis: 1(a).

Proposed: Class 041 for Entertainment services, namely, providing an Internet web site featuring sexually explicit adult content videos, film clips,
and photographs .

Filing Basis: 1(a).

Section 1(a), Use in Commerce: The mark was first used at least as early as 04/07/1984 and first used in commerce at least as early as 04/07/1984,
and is now in use in such commerce.

Applicant hereby submits a new specimen for Class 041.

The specimen(s) submitted consists of Graphic of "Peter North" as it is used in commerce.

For an application based on 1(a), Use in Commerce, "The substitute specimen(s) was in use in commerce as of the filing date of the application."
Specimen Filel

Additional Statements

"The name(s), portrait(s), and/or signature(s) shown in the mark does not identify a particular living individual."

Declaration Signature

If the applicant is seeking registration under Section 1(b) and/or Section 44 of the Trademark Act, the applicant had a bona fide intention to use or
use through the applicant's related company or licensee the mark in commerce on or in connection with the identified goods and/or services as of the
filing date of the application. 37 C.F.R. Secs. 2.34(a)(2)(i); 2.34 (a)(3)(i); and 2.34(a)(4)(ii). If the applicant is seeking registration under Section
1(a) of the Trademark Act, the mark was in use in commerce on or in connection with the goods or services listed in the application as of the
application filing date. 37 C.F.R. Secs. 2.34(a)(1)(i). The undersigned, being hereby warned that willful false statements and the like so made are
punishable by fine or imprisonment, or both, under 18 U.S.C. §1001, and that such willful false statements may jeopardize the validity of the
application or any resulting registration, declares that he/she is properly authorized to execute this application on behalf of the applicant; he/she
believes the applicant to be the owner of the trademark/service mark sought to be registered, or, if the application is being filed under 15 U.S.C.
§1051(b), he/she believes applicant to be entitled to use such mark in commerce; to the best of his/her knowledge and belief no other person, firm,
corporation, or association has the right to use the mark in commerce, ¢ither in the identical form thereof or in such near resemblance thereto as to
be likely, when used on or in connection with the goods/services of such other person, to cause confusion, or to cause mistake, or to deceive; that if
the original application was submitted unsigned, that all statements in the original application and this submission made of the declaration signer's



knowledge are true; and all statements in the original application and this submission made on information and belief are believed to be true.
Signature: /Alden Brown/  Date: 09/27/2006

Signatory's Name: Alden Brown

Signatory's Position: Owner

Response Signature

Signature: /Alden Brown/  Date: 09/27/2006

Signatory's Name: Alden Brown

Signatory's Position: Owner

Serial Number: 78851360

Internet Transmission Date: Wed Sep 27 16:37:28 EDT 2006
TEAS Stamp: USPTO/ROA-24.24.129.150-2006092716372822
0169-78851360-340a54ece3 7dfaffedd665a774
8f09d0ba-N/A-N/A-20060927162757173375
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MEMORANDUM OF AGREEMENT ENTERED INTO BY AND BETWEEN

) NORTH POLE ENTERPRISES ING, incorporate |
with head office at 3355 Baarss Avenue, Tai i a,
Florida, 33618, USA herein represented by its dul -
authorised officer Mr. Alden Brown.

(hereinafter referred to as the "Content Pravider”)

AND

HVL CYBERWEB SOLUTIONS Ing. incorporate i, with

head office at _113 Placs Fonlainebleau, St aml at,
J4S 1X6, Province of Quabec, Canada, herein

represented by its duly authorised officer My, Clau
Hyppolite.
{hereinafter referred to as the "Developer)

(the Content Provider and the Developer are here ~ifter
collectivaly referred to as the "Parties”)

WHEREAS the Developer is responsible for the design and development of the "PETER Ni:tTH"
{www.petemaorth.com) web site and other related sites (collectively hereinafter referred to «: the
“Web Site”) containing the Web Content;

WHEREAS the Content Provider is responsibla to provids original content such as text, photog sphs,
images, .audic ssquences, video sequences and musical racordings, among othars (her¢ naftar
reforved to as the Web Content);

WHEREAS the Contant Provider has designed and will continue to design specific adult ¢ mitent
which the Developer wishes to incorporate into the Web Site;

WHEREAS the Developer wishes the Content Provider to grant a life time non-exclusive ficen = to it
allowing the Developer to use and incorporate the said content into the Web Site;

WHEREAS the Content Provider has agreed to grant a said license to the Developer in acco since
with the terms and conditions set forth herein below;

WHEREAS the Parties wish to evidenca their agreement in writing;

WHEREAS the Parties are duly authorised and hava the capacity to erter into and perfor - this
Agreement;

NOW THEREFORE, THE PARTIES AGREE AS FOLLOWS:

4.00 PREAMBLE
The preamble hereto shall form an integral part hereof.
200 OBJECT

Y

201  Grant of License
Provided the Developer abides by each and every one of the provisions ¢ ‘hig
Agreement, the Conlent Provider shall grant to the Devsloper, an non-exclush : and

AB
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_2.
life-time ficense giving It the following rights:

a) the right to use and incorporate into the Web Site the contart {hereinaftar reforre 1 to ag
the "Web Content™),and ' .

b) any other right provided for in this Agreement

c) the right to use under the terms of this contract to lease and sell;

d) the right to modify, including the right to improve, translate and re-write into nother
language or in another manner;

€) tha right to adapt;

f) the right to integrats and incorporate;

g} the right to exploit;

h) the right 10 perform;

i) the right to distribute and cause the distribution;

j) the right to broadcast,; .

i) the right to communicate to the public by telecommunication;

) tha right to perform in public;

m} the right to reproduce; i

n) the right to transfer to another environment (hardware, software, computer, ela konic,
Web, multimedia or other); .

6)The right to institute legal proceedings, continue lepal proceedings and defend ciaself
against legal proceedings in order to assert or defend all or part of the rights co fisrred

ursuant to this. Agreement; and
right to collect all income, revenues, royalties and payments as well as any da Higes,

claims, amounts awarded pursuant to r judgment. The content provider will have t & right
to collect ail revenue, royalties and payments with the exception of the leasing and awlling
of content . :

2,04 Duration of the Rights Conferred

Thie Intallectual Property Rights, Tities and Interests in and % the Web Content confe '=d by
the Content Provider upon the Davslopar pursuant to this Agreement shall remain it «ffect
indefinitely and for lifetime. However It is agreed that notwithstanding the termination ot this
agre#iment, Daveloper shall continue to have the specific rights granted to it with reg- s to
confent which has already been edited and compressad as per the term of this agreem nit.

2.05 Geographical Scope of the Rights Gonferred

The inteflectual Property Rights, Titles and Interasts in and 10 the Web Content confe! d by
the Content Provider upon the Developer pursuant to this Agreement shall be valid Horid-
wide, subject to the obligation to register such Right, Title or Interest in a given juriadicti n.

2,08 Mandatory Incorporation

Notwithstanding any other provision hereof lo the contrary, the above-mentioned rig "4 as
well as ali other rights provided for in this Agreement shall be conferred upon the Dev Hoper
only on condition that the Web Content is incorporated imo the Web Site of any ofiu r web
site hosted or administered by the Developer.

3.00 CONSIDERATION
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Rﬂenges: shail be defined as income generated form memberships and upsell;

otso e penzes: shell be defined as the aggregate of:bandwidth foes, advertis v} and
processing fees, technical and customer support
Profits: shalf be defined as Revenues less operating expenses

3.02 Profit sharing

i consideration for the above-mentioned licanse, the Developer and the Content f rpvider
shall share in the net profits generated by the pdy sites and the ressllifig to webmastet : uf the
Web Content as follows:

a) Net profits generated from pay sites shall be divided 30% to Daveloper, —10% to
Content Provider; and

b) Net Profits generated from re-gelling to webmastors sha¥ be divided €4 to
Developer and 50% to Contant Provider. ’

3.03 Caphtal expenditures

It is agreed to by both partiss that any further expanses, such as affiliate progre v the
employment of additional staff deamed Necassary (o render the pay ¢w. of
www._peternorth.com more profitable shalt be made only if the content provider agrees 1 such
decisions. If such a decision is mads the cost shall be paid out of the revenues genera 1.

SPECIFIC PROVISIONS

4.01  Reprosentstives of the Parties

Each of the Parties acknowledges that the person designated by it in this agreemes | shall
have full authority to take all steps, make all decisions and give all consants requin 1} with
respect to the performance of this Agreament.

4.02 Eloctronic Communications
The Parties’ representatives may communicate between themselves by electronic me i s or
by telephone andior by telecopier.

4.03 Obligations of the Content Provider

The Content Provider undestakes as follows in favaur of the Developer;

a) it shall supply and deliver to Deveiopar web content including pictures and vid. 03 as
weil as special footage such as video presentations, biographies and special picture

b) the Content Provider shall also take al) reasonable steps to mark and idantity with tt = web
site address ww petemorth.com. any other product (such as DVD's or VHS) which i =yuld
sell or distribute or have sold or distributed by third parties. :

4.04 Obligations of the Developar
The Developer undestakes a8 follows in favour of the Content Provider:
8} it shall provide software and hardware to develop, program and design the wehb site;

b) it shall edit end compress afl videos and pictures vided by the Content Provi
¢} it shall provide indexation of the saearch engines;

Contért Provider  Develop 1
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d) itshall see to the promotion and advertising of the site with free videos, banners, & - .
8) It shall inform the Content Provider forthwith of any defect or problem affecting ¢ = Web

Contant and it shall actively participate in identfying and sesking a solution w the
problem;

4.056 Intsilectual Property

4.05.01 Definitions

For purposes of this Agreament:

* "Intellectual Property Right, Title and Interest” ‘shafl include, without limitatic n any
intallectual property right, title and interest, including any derivative right, moral ri¢ b and
personal right, in and to the following:

‘a) any work, parformance, picture, videotaping, invention, trademark, integrated «ircuit
topography, confidential information or trade secret, as the case may ba;

b) any certificate which registers, grants or acknowledges ownership or interests ir gy of
the intellectual rights in question; and

c} any requast for the registration, granting or acknowledgarnent of ownership or ir a-ests
in any of the intellactual property rights in question.

4.05.03 Respact of Third Party Intallectual Property {By the Contant Provii W)
The content of the Web Content shall be entirely ariginal and shal not infringe any thh ; arty

- Inteflectual Property Right, Title or interest. If all or part of the content have been desig '« d, in

whole or In part, by a third party, or if a third parly has an Intellectua! Property Right, “ille or

interest in and to such content, the Cormtent Provider shall obtain the appropriate rghts

allowing it, among others, 1o use the said content (or part thereof) and to assign the fht to
use and modify same to the Developer, if applicable. If the Contert Provider fails to al ite by
alt or part of any of the obligations set forth hersinabove, it shall do the following:

a) it shall indemnify the Developer from and against any damages suffered by it;

b) it shall take up the defence of the Daveloper if the latter is impleadad In, or made a Eiryto,
any legal proceedings instituted by a third parly and alleging the actus! or thra ioned
infringemsnt or unlawful use of any Intellectun! Property Right, Title or Interest, & » the
Content Provider shail indemnify tha Developer and hold it harmiess from and ageai 1l the
principal amount and interest of any monetary order which is tesyed, as well as frc 1 and
against all judicial and extrajudicial coats incurred by tha Developer as a result thereo’ 1nd

c) i shal replace the content usad unlawfully with complataly original content or with ¢ » tent
with respect whereto the Content Provider has an Intsllectual Property Right, " itle or
Interest, which content shall have the same functions as the unlawful content, the whole
forthwith and at the Content Provider's expensa.

4.05.04 Specific Undertakings of the Developer

The Developer undertakes as follows in favour of the Contant Provider:

a) it shall not, diractly or indiractly, contest, usurp or infringe any of the intsllectual Py xerty
Rights, Titles and Interests of the Content Provider or third party developers, nor hall
participate in or faciiitate the commission of such acts;

b) it shall not lease, lend or publish the Web Content, give access thereto or otherwise 1+ ake
same available to anyone whomsosver, except in accordance with the provisions :f this
Agreement,

c) it shall not use, register or file an application for the registration of any trademark wich
causes confusion or is likely to cause confusion with any trademark belonging 1 the

L e um—— |

A8 T |

Contont Provider  Dovaiop -
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Contant Provider or thitd party developers, nor shall it participate in, or facili zte the
commission of such acts;

d) it shall respect all imellactual Property Rights, Titles and Interests belonging to the
Provider, third party developers and alt other third parties; ks ent

) it shafl comply with all applicable laws, regulations, treaties and restrictions, in p micutar
thase relating to the export of certain Web Sites;

f) it shall comply with afl of the Content Providers requirements and policies regan g the
protection of the inteflectual Property Rights, Titles and Interests of the Content Prc .4 feror
third party developers in and to the Web Content and the trademarks, as well as Il +nd to
any confldential information or materiale:

g} it shall notify the Content Provider forthwith of any real or threatened infingemen ¢ any
Intellactual Property Right, Titfe or Interest belonging to tha Content Provider or o th - party
davelopers of which the Developer is aware. :

4.05.06 Consequences of Failing to Comply with Undertakings
Subject to all the Content Provider's other rights and recourses, the Content Provider : 1| be
entitied to tarminate this Agresment, without notice or demand, in any of the following ¢ ix:iea;
a) i the Deveioper does not comply with all or part of #ts undertakings as & - forth
herelnabove; or

b) if the Developer does something or fafls to do something such that the conseque «:3g of

such commission or omission adversely affect or are likely fo adversely afl « the
Intellactual Property Rights, Titles and Interests of the Content Provider, thir pary
developers or other thitd parties. ,
However, it is agresd that notwithstanding the termination of this agreement for any mason
whatsosver, the Daveloper shall ba entitled to continue to use and shall have the nht to
continue to exploit, for commercial profit, the Web Content it has already edit ¢ and
compressed. In this case all profits generated by ﬁwa%yﬂ%acs or the webmaster re- ::fling,
shall be distributed 50%-50% between the Developer ortent Provider.

4.05.06 Reforences to Intalluctual Property Rights and Grodits
References to intellectual property rights and credit for development of the Web Con w1t by
the: Content Provider shail comply with the Content Provider's specificalions,

4.06.07 Protection of intaliectual Property Rights Vestod in the Developer
The Content Provider shall provide its reasonable assistance to the Developer, at the wrters
expense, as regards the Developer's efforts to protect or assert any Intellectual P uporty
Right, Title or Interest which the Developer may acquire pursuant to this Agreem it. In
particuiar, but without fimiting the generality of the foregoing, the Content Provider st | sign
any document and provide any authorization or consant:
a) which gives full effect to any grant, assignment or waiver of an Inteflectual Property “ight,
Title or Inerest in favour of the Developer or any person designated by it; and
b) which allows the Developer or any person designated by it to obtain confirmation ¢ * such
Inteflectual Property Right, Title or Interest, in any country whatsoever.

undertakes to do the folflowing In favour of the Content Provider, except as regan i the
information Elements which are to be posted on the Content Provider's Web sits and i 0s@

forming part of tha public domain: )
(AR &
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a) it shall keep the Information Elements confidential and not disclose same,

b) it shall take and implement all appropriate measures to presarve the confidential r alure of
the Information Elements;

¢} it shali not communicate, transmit, exploit or otherwise use the Information E| ments,
whether for its own behalf or an behsl of third parties: and

d) it shall take ail appropriate measures to ansure that its partners, shareholdars, d ctors,
representalives, agents, mandataries, officers, employees and refated persons 1 iintain
the confidential nature of the Information Elements for the Content Providers a usive
benefit,

Moreover, the Developer shall not mention to a third party or discuss with a third pirythe

existence of this Agreement or its object or contant, unless the Developer has obtai i:d the

Content Provider's prior written authorization (which authorization may be refused . thout

reasoh) or unless such mention or discussion is made or carried out in accordance * iifh the

provisions of this Agreement.

“4.08  Reciprocal Undertaking Not to Solicit Parsonnsl

- During the tarm of this Agreement and for a further period of TWELVE (12) months k “WINgG
i#s termination, each of the Parties shall not, directly or indirectly, solicit, empby, 1ire or
otherwise retain the services of any of the other Party's employees. If a Party fails to g -ide by
this obligation, it shall immediatety pay to the other Party, as a penalty, an amount ¢ nial to
“TWELVE(12) months of remunsration for the employee in question at the time of the d chaut,

4.10  Roprosentations and Warranties of the Content Provider

The Content Provider represents and warrants as follows in favour of the Developer:

8) it has the capacity 1o bind itself pursuant 1o this Agreement, which capacity is not lir iad in .
any mannar whatsoever by any undertaking whatsoever in favour of a third party:

b} it is the sols owner, with good and vaiid tite, of all the Intellectuat Property Right: ““itlas
ard Interests in and to the Web Content;

¢) its intollectual Property Rights, Titles and Interests ara not been contested, in who = or in
part, by anyone whomsoever at the time of signing of this Agreement;

d) it is the only one responsibls for the validity of its Intellectual Property Rights, Titl 14 and
Interests;

) il is not a panty o any agreement which Is IikelytoaﬂactmeWebCormentorme( i tem
Provider's Intefiectusl Property Rights, Titles and Interests in and lo the Web Cortey -

h) the Wab Contant shall operate properly and in accordance with the Specifications, : unject
to any minor comections which may be required from time to time;

i} the Web Content shall execute the functions set forth in the documentation and per umin
accordance therswith;
the Web Content shall comply with ali applicable laws, regulations, treatie . ang
restrictions;

k) the Web Content does not form part of the public domain;

D) neither the Web Content nor any of its components shall infringe any third rarty Intel 2:tual
Property Right, Titie or Interest;

m) the Web Content does not allow anyons to damage or have unauthorized access & \Veb

~ Sites, data or computer or tefecommunications equipment.

AR Jeu |
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412 LUimitation of Liability

Except in the event of gross naegligence on the part of the Contant Provider, the ¢ i yent

Provider shall not be liable towands the Daveloper for any fault or any direct or irect

damage resulting tharefrom, and the Developer shall indemnify the Cortent Provider 51 = hokl

it harmless from and against ali claims, including all cieima under a warranty, in ary of the

following casas:

» modifications made to the Web Conlent by a person other than the Content Provic « of a

. person reporting to the Content Providar;

+ tha loss of business opportunities or income refating to the use or failyre to use th » Neb
Content.

413  Intorest
All amounts owed by the Developer 1o the Corlent Provider pursuarnt to this Agreeme! - shall
bear interest at a rate of TWELVE percant (12%) per annum as of their dua date.

4.14 Change of Tax Ratss or New Taxes

if the rate of any applicable tax is changed or if a new tax is added during the perormi e of
this Agreement, any such new rate or new tax shall be applicable, and the total price & 31 be
adjusted accondingly.

GENERAL PROVISIONS
Uniess otherwise slated in this Agreemsnt, the following provisions shall apply.

5.01 “Force Majoure™
Neither party shall be considered 1o be in default pursuent to this Agreement if the ful ilnent
of all or part of ks obligations is delayed or prevented due to “force majeurs”. "Force m: ;sure”
is an external unforeseeable and iresisticle event, making it absolutely impossibte to 1 11l an
obligation,

602 Severability

If all or part of eny saction, paragraph- or provision of this Agreement is hald inv 4 or
unenforceable, it shafl not have any effect whatsoever on any other section, paragr fh or
provision of this Agreement, nor on the remainder of the gakl section, paragraph or prc nulon,
unieas otherwise expressty provided for in this Agreement.

503  Notices

Any notica intended for either Party.shall be deemed 1o be validly given it It I3 in writing and i
sont by registerad or certified mad, by bailiif or by courier sarvice o such Paity's addr -»3 as
sat forth in this Agreement, or to any other address which the Party in quenstion man -ave

’ indcawdinmitingtothectherParty.Acopyofanynoﬁcosembye-nmi!shalatsobl 3erm
. according fo one of the above-mentioned delivery modes.

5.04 Headinga .
Tha headings in this Agreement have baen inseried solely for easa of referenca and st s not
modify, in any manner whatsoever, the meaning or acope of the provisions Heraof,

506 Schedules
The Schedules to this Agreement ghall be deemad to form an integral part hersof il the: Irave

a2
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been duly initialled by all the Parties.

506 No Waiver
Under no circumstances shall the failure, negligence or tardiness of a Party as ragat :: the

- exercise of a right or a recourse provided for in this Agreament be considered to be a wriver

of such right or recourse.

5.07 Cumulative Rights .

All rights set forth in this Agreement shall be cumulative and not slbernative. The waiv « of a
right shalt not be interpreted as the waiver of any other right.

5,09 Amoandmants

“This Agreement shall not be amended or modified except by another written docume : duly

signed by all the Parties.

5.10 Number and Gender :
Where appropriate, the singular number set forth in this Agreement shall be interpre 111 as
the plural number, and the gender shail be interpreted as masguling, feminine or neu w1, as
the context dictates. .

" 511 NoRight to Tranafer .

Neither of the Parties may, in any manner whatsoever, assign, transfer or convey its ri his in
this Agreement to any third party, without the prior written consent of the cther Party,

512 Calkculating Tims Periods

In calcutating any time periods under this Agreement:

a) the first day of the period shall not be taken into accourt, but the last one shall;

b) the non-juridical days, i.e, Salurdays, Sundays and public holidays, shall be take - into
account; and

¢} whenever the last day is a nonduridical day, the period shall be extended to th« vext
juridical day.

513 Currency
The currency used for purposes of this Agreement shall be in American (US) dollars.

5.14 Goveming Law
This Agreement shall be construed and enforced in accordancs with the laws in force o the
state of California.

5.18 Etlection of Domicile
The Partias agree o elect domicile In the judicial district of Log Angelas, California 1 i the

hearing of any claim arismg with respect to the inerprotation, ication A
validity or effocts of this Agreement. appl , perfomance oy,

5168 Counterparta
Each counterpart of this Agreement shalt be considered to bs an original when duly in :illed

and signed by alf the Parties, it being understood, however, that eli of these counterpart zhall
constiite one and the same Agreement.

5.17 Successors
This Agreement shall bind the Parties heretn as well as their respective successors, hei ;

A o |
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6.00 EFFECTIVE DATE
This Agreement shali become effective as of the date of 8ighing.

TERM )

The term of this Agresment shall be for TWELVE (12) months from the dats of signiny
renewable annually, automatically at its anniversary date, unless one of tha parties no igs
the other party in writing, of its infsntion not to renew this agreement, at least THREE . 1)
months before the end of the initial term or at least THREE (3) months before the end any
renewal peariod thereafter.

TERMINATION

8.01 Grounds

This Agreemant shall terminate in any of the following circumstances:

8} upon the expiry of the period of protection afforded at law;

b) upon the wiitten consent of the Partles;

¢} it a Parly fails to fulfi any of its obfigations hereunder and does no! remedy the -Axfault
within a period of TWENTY(20) days following receipt by the said defautting Pa i of a
formal notice asking it to remedy the default or within such shorter delay as @ prov :ind for
in this Agreement; or

d) if either Party becomes bankrupt or insolvent, or ceasas to cany on business,

8.02 Effects

It this Agreement is terminated:

a) any license conferred upon the Developer pursuant to this Agreement shall 1o ringte
immediately save and except for Developer's right to keep any edited and com; ‘sssed
scenes and the right to continue to use said scenas for commercial profitability a «sr the
intemet; and . =

b) ey amount which is still owed to the Content Provider shall become payable immeac 2 ‘oly.

Nonethelass, termination of this Agreement shall not affect the rights or obligations of the
Parties with respect to confidentiality, intellectual property, limitation of warranty or lir itation
of liability, which rights and obligations shall survive the termination of this Agr ]

8.03 Obligations of the Doveloper
If this Agreement Is terminated for any reason whatsoever, the Developer shall stop us ) the
Web Site www.petsmorth.com; !

The pontent Provider reserves all its rights and recourses against the Developer, in uding
the right to seak an injunction and/or damages, if the Developer refuses or fails to fulfi iy of
the obligations set forth in this Article within the stipulated deadiine,

Contert Providor - Devary
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AND THE DEVELOPER HERETO HAS SIGNED AT MONTREAL, PROVINCE OF QU :i[}EC
CANADAONTHIS __ 2.3 DAY OF July 2002

THE CONTENT PROVIDER THE DEVELOPER )

/' ) N e T y,,_...—-v- P o - .\‘
/ _ / ' & . P
(% /@ 4. 4 (/.:j(-. i, Cr in L Q o N
WITNESS Mpgie (addaucEk PER: CLAUDE HYPPOLITE <

AND THE CONTENT PROVIDER HERETO HAS SIGNED AT LOS ANGELES, CALIFORNIA 1. SA,

ONTHIS _ 2.3 DAY OF July 2002,
Wi

WITNESS MR ALDEN BREBWN
AKA. PETER NORTH

Contont Provider  Dovelop ©
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SUPCRIOR COURT OF CALIFORNIA
I

Raymond E. Hane III (SBN 149960) | ESTIUSEORANGE
thane@wallerlaw.com '
Steven A. Browne (SBN 214444) _ AUG 11 2006

WALTER LANODEN BORTCH & DAVIS, LLP
520 S. Grand Avenue, Suite 800 . ’ ALANSLATER, lere o the Cour
Los Angeles, California 90071 BY:

Telephone: (213) 362-3680 T——————DEPUTY
Facsimile: (213)362-3679 '

ﬁ;&té)meys for Plaintiff HVL CYBERWEB SOLUTIONS,

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF ORANGE, WEST JUSTICE CENTERG )y
| Ky

HVL CYBERWEB SOLUTIONS, INC., a Case No. 06CC04997

Canadian corporation, ‘
Judge: Hon. Mary Fingal Erickson

~.”  Plaintiff, Dept: Wil
vs. PLAINTIFF HVL’S FIRST AMENDED
COMPLAINT
ALDEN BROWN; NORTHPOLE
ENTERPRISES, INC., a Florida corporation; Complaint Filed: April 11, 2006
and DOES 1-100, inclusive,

Defendants.

For its Complaint, Plaintiff HVL CYBERWEB SOLUTIONS, INC. (“HVL”) alleges as

follows:
THE PARTIES

1. Plaintiff HVL is a corporation organized and existing under the laws of Canada.
HVL'’s principal place of business in Montreal, Quebec, Canada.

2. Defendant ALDEN BROWN (“BROWN?”) is an individual, and is a citizen and
resident of the State of California.

3. HVL is informed and believes, and thereon alleges, that Defendant NORTH
POLE ENTERPRISES, INC. (“NORTH POLE") is a corporation organized and existing

s PLAINTIFF HVL’S FIRST AMENDED COMPLAINT
7627.4
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under the laws of the State of Florida, with its principal place of business in Newport Beach,
California. HVL is informed and believes, and thereon alleges, that BROWN is an officer,
director, and shareholder of NORTH POLE,

4.  The corporate form should be disregarded so that BROWN is liable for all the
obligations of NORTH POLE. Because of the improper domination and control exercised by
the BROWN over NORTH POLE; the unity of interest between BROWN and NORTH POLE;
the relationship between Defendants as principals-agents; the use of their relationships to
achieve wrongful and inequitable results; and the status of NORTH POLE as an
instrumentality and/or alter-ego of BROWN, both Defendants are liable for the wrongs of the
other Defendant, without regard to corporate form or separateness.

5. BROWN treats of the assets of NORTH POLE as his own, holds himself out as
personally liable for the debts of NORTH POLE, and uses NORTH POLE as a mere shell,
instrumentality or conduit for his individual business, BROWN is the only party who
negotiated the terms of the contract on behalf of NORTH POLE, and BROWN signed the
agreement ostensibly on behalf of NORTH POLE There is such a unity of i interest between
BROWN and NORTH POLE that the mdmduahty, or separateness, of the two has ceased; the
facts are such that an adherent to the fiction of the separate existence of the corporation would
sanction a fraud or promote injustice,

6.  Plaintiff is ignorant of the true names and capacities of Defendants sued as
DOES 1 through 100, inclusive, and therefore sues these Defendants by these fictitious names.
Plaintiff will amend this Complaint to allege their true names and capacities when they have
been ascertained. Plaintiff is informed and believes and thereon alleges that each of the
fictitiously named Defendants is in breach of some contract or is tortiously or otherwise legally
responsible in some manner for the occurrences alleged in this complaint and for Plaintiff*s
damages. Plaintiff is informed and believes and thereon alleges that, at all relevant times, each
of the Defendants, including Does 1 through 100, inclusive, was the agent or employee of each
of the remaining Defendants and, in doing the things alleged, was acting within the scope of

that agency or employment,

2-
PLAINTIFF HVL'S FIRST AMENDED COMPLAINT
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FACTUAL BACKGROUND

7. HVL is the tegistered owner and host of certain related domains on the internet

(collectively “the Website”). As such, HVL has the exclusive right to own and operate the
Website.

8. HVL and NORTH POLE entered into a written Memorandum of Agreement (the
“Agreement”) on or about July 23, 2002, under which HVL was to design, develop, and
matket the Website, and NORTH POLE was to provide original content for the Website, “such
as text, photographs, images, audio sequences, video sequences and musical recordings . . . .”
A true and correct copy of the Agreement is attached to this Complaint as Exhibit A and is
incorporated herein by reference. The Agreement was for a twelve-month term, which was
automatically renewed for another twelve months every year unless a party gave three months’
‘notice of the intent not to renew.

9. Under the terms of the Agreement, HVL was granted a nonexclusive lifetime
license to, among other things, use and incorporate into the Website the content provided by
NORTH POLE.

10.  Under the terms of the Agreement, HVL is permitted to utilize in perpetuity any
content provided to it by NORTH POLE, even if the Agreement is terminated,

11, Under the terms of the Agreement, the parties agreed to share the net profits
generated by the Website and the reselling of content.

12, Under the terms of the Agreement, NORTH POLE was obligated to supply and
deliver the necessary content to HVL for use in the Website. Ever since the date of the
Agreement, the parties have engaged in a course of performance whereby NORTH POLE
would deliver to HVL content on demand, and in sufficient amounts to maintain the Website as
a viable commercial enterprise.

13. Under the terms of the Agreement, NORTH POLE specifically warranted and
represented that all content provided to HVL would “comply with all applicable laws,
regulations, treaties and restrictions.” This included providing HVL with records in

compliance with Title 18, section 2257 of the United States Code (<2257 Records”).

-3-
PLAINTIFF HVL'S FIRST AMENDED COMPLAINT
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14.  Pursuant to section 2257, every producer of sexvally explicit material, including
NORTH POLE, is required to “create and maintain individually identifiable records
pertaining to every performer portrayed in such a visual depiction.” 18 U.S.C. § 2257(a);
see also 28 C.F.R. Part 75 et seg. These record keeping laws apply to the content
produced by NORTH POLE, and are necessary for HVL to make usc of the content provided
to it by NORTH POLE under the Agreement. Defendants have explicitly acknowledged that
they are aware of these laws and regulations.

DEFENDANTS’ BREACHES

15.  On or about December 16, 2005, Defendants purported to terminate the

Agreement. Under the terms of the Agreemenf, the contract remained in effect until July 23,

2006.
16.  Defendants ceased providing content to HVL before the termination of the

Agreement.

17. Defendants have willfully refused to keep and provide HVL with co'mpliant
2257 Records, thus precluding HVL from using content already provided to them by
Defcndants under the Agreement,

18.  Defendants have demanded transfer of thé Website to Defendants, despite the
fact that HVL is the rightful owner of the Website, and have even sought and obtained a TRO
to have the Website transferred to Defendants.

FIRST CAUSE OF ACTION
[Breach of Contract — against all Defendants]
19. HVL hereby re-alleges Paragraphs 1 through 18 above and j incorporates by
reference the allegations contained in said paragraphs as though fully set forth here.
20.  Plaintiff HVL has performed all conditions, covenants and promises required to
be performed on its part in accordance with the terms and conditions of the Agreement, except
those terms and conditions that were excused, waived or were otherwise unenforceable, or

those for which performance has been prevented by the acts and/or omissions of Defendants.

4.
PLAINTIFF HVL'S FIRST AMENDED COMPLAINT
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21.  Defendants have breached the Agreement by, among other things:
¢ Failing to provide content to HVL; and
» Willfully refusing to keep and provide to HVL the 2257 Records necessary to permit
HYVL to continue to use content already provided by NORTH POLE,
22.  Asaresult of Defendants’ breaches, Plaintiff has suffered, among other things,
damages in an amount subject to proof at trial, including but not limited to lost profits and

harm to the goodwill and reputation of Plaintiff and associated with the Website.

SECOND CAUSE OF ACTION
[Intentional Interference With Contract — against all Defendants]
23.  HVL hereby re-alleges Paragraphs 1 through 22 above and incorporates by
reference the allegations contained in said paragraphs as though fully set forth here.

24,  Defendants, NORTH POLE and BROWN, are familiar with the business
dealings of HVL, and have knowledge of HVL’s existing contracts and business relationships
with customers of the Website, third-party webmasters, and online payment processors,
including but not limited to, CCBill, LLC, and Paycom, LL.C.

25.  Despite knowing of these contracts and existing business relationships,
Defendants, and each of them, intentionally interfered with those contracts and business
relationships 'by: failing to provide content to HVL; willfully refusing to keep and provide to
HVL the 2257 Records necessary to permit HVL to continue to use of content already
provided by Defendants; and making demands of HVL in violation of these contracts, thereby
causing permanent harm to HVL and to the Website.

26.  Defendants are long-time members of the adult entertainment industry, and have
extensive knowledge of the laws and business practices of the industry. Defendant BROWN
was also formerly a Director and or Officer of HVL, and even helped negotiate the contracts
with one or more of these third parties. Defendants are therefore well aware of the

consequences that the actions alleged herein would have on HVL and its contractual

-5
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relationships with third parties, and intentionally acted with conscious disregard of HVL’s

rights.

27.  Asadirect result of Defendants’ actions and omissions, Plaintiff has suffered,

p—

among other things, damages in an amount subject to proof at trial, including but not limited to
lost profits and harm to the goodwill and reputation of Plaintiff and associated with the
Website,

28.  Defendants NORTH POLE and BROWN, having knowledge of HVL’s

contractual obligations, and without justification or privilege, acted with fraud, malice or

\OOO\]O\M-D-UJN

oppression, and therefore, Plaintiff is entitled to an award of exemplary and punitive damages

[a—
<

against Defendants, and each of them, in an amount according to proof.

[
o

THIRD CAUSE OF ACTION

[Intentional Interference With Prospective

—_
W N

Business Advantage — against all Defendants]

b—
LV SN

29.  HVL hereby re-alleges Paragraphs 1 through 28 above and incorporates by
reference the allegations contained in said paragraphs as though fully set forth here.
30.  Defendants, NORTH POLE and BROWN, ar¢ familiar with the business

e T
o0 -~ O

dealings of HVL, and have direct knowledge of HVL’s existing contracts and business

o
o

relationships with customers of the Website, third-party webmasters, and online payment

processors, including but not limited to, CCBill, LLC, and Paycom, LLC.

N
o

31.  Despite knowing of these ongoing business relationships, Defendants, and each

N
p—

of them, intentionally interfered with Plaintiff's prospective business advantage from the

o
b

customers of the Website and third-party webmasters by: failing to provide content to HVL;

b
Ll

willfully refusing to keep and provide to HVL the 2257 Records necessary to permit HVL to

o
5

continue to use of content already provided by Defendants; and making demands of HVL

NN
S W

harmful to these ongoing relationships, thereby causing permanent harm to HVL and to the

‘Website.

[ ]
oo
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32.  Defendants are long-time members of the adult entertainment industry, and have
extensive knowledge of the laws and business practices of the industty, Defendant BROWN
was also formerly a Director and or Officer of HVL, and even helped negotiate the contracts
with one or more of these third parties. Defendants are therefore well aware of the
consequences that the actions alleged herein would have on HVL and its contractual
relationships with third parties, and intentionally acted with conscious disregard of HVL’s
rights.

33, Asadirect result of Defendants’ actions and omissions, Plaintiff has suffered,
among other things, damages in an amount subject to proof at trial, including but not limited to
lost profits and harm to the goodwill and reputation of Plaintiff and associated with the
Website.
| 34.  Defendants NORTH POLE and BROWN, having knowledge of HVL’s existing
vcontracts and business relationships, and without justification or privilege, acted with fraud,
malice or oppression, and therefore, Plaintiff is entitled to an award of exemplary and punitive

damages against Defendants, and each of them, in an amount according to proof,

FOURTH CAUSE OF ACTION
[Negligent Interference With Prospective
Business Advantage — against all Defendants]

35.  HVL hereby re-alleges Paragraphs 1 through 34 above and incorporates by
reference the allegations contained in said paragraphs as though fully set forth here.

36. By failing to provide content to HVL; refusing to keep or provide to HVL the
documentation necessaty to permit HVL to continue to use of content already provided by
Defendants; and making demands of HVL harmful to its relationships with customers and
other webmasters, Defendants, and each of them, negligently interfered with Plaintiff’s

existing business relationships with customers of the Website, third party webmasters, and

| online payment processors, including but not limited to, CCBill, LLC, and Paycom, LLC.

-7-
PLAINTIFF HVL’S FIRST AMENDED COMPLAINT
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37.  Asadirect result of Defendants’ actions and omissions, Plaintiff has suffered,
among other things, damages in an amount subject to proof at trial, including but not limited to
lost profits and harm to the goodwill and reputation of Plaintiff and associated with the
Website.

FIFTH CAUSE OF ACTION
[Breach of the Implied Covenant of
Good Faith and Fair Dealing - against all Defendants]

38.  HVL hereby re-alleges Paragraphs 1 through 37 above and incorporates by
reference the allegations contained in said paragraphs as though fully set forth here.

39.  Implied in the Agreement is Defendants’ obligation to act fairly and in good faith
‘'with HVL so as not to deprive HVL of the fruits of the Agreement.

40.  Defendants breached their obligation to act fairly and in good faith toward HVL
:by failing to provide content to HVL and refusing to provide to HVL the documentation
necessary to permit HVL to continue to use content already provided by NORTH POLE.

41, As a direct result of Defendants’ actions and omissions, Plaintiff has sufferéd,
among other things, damages in an amount subject to proof at ttial, including but not limited to
lost profits and harm to the goodwill and reputation of Plaintiff and associated with the
Website.

SIXTH CAUSE OF ACTION
[Declaratory Relief — against all Defendants]

42.  HVL hereby re-alleges Paragraphs 1 through 41 above and incorporates by
reference the allegations conta