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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

PARAMETRIC TECHNOLOGY CORPORATION,
Opposer

V. Opp. No. 91174641

PLMIC, LLC,
Applicant

PLMIC, LLC,
Opposer

V. Opp. No. 91177168

PARAMETRIC TECHNOLOGY CORPORATION,
Applicant

MOTION TO AMEND NOTICE OF OPPOSITION
TO CONFORM TO EVIDENCE

In accordance with TBMP §101.02 and Fed. R. Civ. P. 15(b), Opposer PLMIC, LLC
respectfully moves to amend its Notice of Opposition to conform to the evidence, as set out in
the attached Amended Notice of Opposition. The amended pleadings appear in 74, 4.1, 4.2, 7,
and 9.2. As more particularly described the aforementioned paragraphs, Opposer’s predecessor
in interest first used and first used in commerce FLEXPLM at least as early as March 31, 2005,
and Applicant first used and first used in commerce such mark in May 2005.

This Motion and the related Amended Notice of Opposition address the very same issues
that have been raised in the Motion to Amend Notice of Opposition to Conform to Evidence filed
by Parametric Technology Corporation on or about January 6, 2009. Since this is a consolidated

action with competing Oppositions, it makes sense and advances clarity that the pleadings in



both Oppositions be amended to conform to the evidence.

WHEREFORE, Opposer respectfully requests the following relief:

A. An Order granting this Motion.

B. An Order granting Opposer such other relief as is just.

February 3, 2009

Respectfully submitted,

PLMIC, LLC,

By its attorneys,

Sheehan Phinney Bass & Green, P.A.

. %m// AA

Edward A. Haffef

1000 Elm Street

P.O. Box 3701

Manchester, NH 03105-3701
T: 603-627-8115

F: 603-641-2352

E: ehaffer@sheehan.com

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was mailed this date to Thomas V. Smurzynski,
Esq., Lahive & Cockfield, LLP, One Post Office Square, Boston, MA 02109.

KEdward A. Héffer
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

PARAMETRIC TECHNOLOGY CORPORATION,
Opposer

V. ' Opp. No. 91174641

PLMIC, LLC,
Applicant

PLMIC, LLC,
Opposer

V. | Opp. No. 91177168

PARAMETRIC TECHNOLOGY CORPORATION,
Applicant

AMENDED NOTICE OF OPPOSITION

1. Opposer is PLMIC, LLC, a Massachusetts limited liability company, with
principal place of business at 28 Noonan Street, Mansfield, MA 02048.
2. By an assignment executed on May 24, 2006, Jason Silvestri assigned to Opposer
all of his rights and interests in FLEXPLM, including his rights and interests in a March 13, 2006
application to have FLEXPLM registered at the USPTO, Serial No. 78835516.
2.1  Mr. Silvestri is Opposer’s sole member and managing member.
2.2  His assignment to Opposer was recorded at the USPTO on June 23, 2006.
3. Opposer is seeking registration of FLEXPLM at the USPTO for use in connection
with “cooperative advertising and marketing of products and services by way of solicitation,

customer service and providing marketing information via websites on a global computer




network,” Class 35.

4. Opposer’s predecessor in interest, Mr. Silvestri, first used FLEXPLM and first
used it in commerce at least as early as March 31, 2005, and used it in connection with
“cooperative advertising and marketing of products and services by way of solicitation, customer
service and providing marketing information via websites on a global computer network.” See
also 9.2, below.

4.1 With respect to the March 2005 date, Mr. Silvestri posted on the Internet
the availability of certain services described as FlexPLM Advertising Solutions, and attempted to
sell those services to AimNet Solutions. AimNet Solutions declined to buy those particular
services, but instead bought other services simultaneously offered by Mr. Silvestri relating to
search engine optimization and marketing.

4.2 In addition, on July 20, 2004, Mr. Silvestri purchased and registered a
- website domain, FlexPLM.com. He believed in good faith that such usage constituted trademark
usage, and thus cited that date as the first use in commerce in the Application he filed on March
13, 2006, doing so on his own, and without having conferred with counsel.

5. On information and belief based on USPTO records, Applicant is Parametric
Technology Corporation, a Massachusetts corporation, with principal place of business at 140
Kendrick Street, Needham, MA 02494-2714.

6. On information and belief based on USPTO records, Applicant has filed a July
13, 2006 application with the USPTO, Serial No. 76662967, to register FLEXPLM for use in
connection with:

6.1 “computer software for — product lifecycle management and the

automation of design information; the establishment and control of workflows, shared




Workspaées and production processes in the nature of product design and creation; product
configuration and data management; collaboration and process control; the visualization and
digital mockup of designs, and use in software configuration and development, along with user
guides sold with such software as a unit,” Class 9; and

6.2  “technical support services, namely, troubleshooting of computer software
problems via telephone; updating of computer software; maintenance of computer software,
‘namely, error correction services for computer software; software implementation services and
consultation rendered in connection therewith; and product development for others,” Class 42.

7. On information and belief based on USPTO records, Applicant’s first use of
FLEXPLM, and first use thereof in commerce, was (a) May 2005 in connection with its specified
goods, and (b) Decembér 2005 in connection with its specified services.

8. Applicant’s mark FLEXPLM is identical in sound and appearance to Opposer’s
mark FLEXPLM.

9. Applicant’s use of the mark FLEXPLM is similar to Opposer’s use of the mark
FLEXPLM.

9.1.  Applicant is in fact opposing Opposer’s application for registration of
FLEXPLM, Opp. No. 91174641, and is asserting in its Opposition (at §4) that the services of
Opposer here (PLMIC, LLC) “are similar to the goods and services” of Applicant here.

9.2 Most, if not all, of the particular subject matter described by Applicant for
its Class 9 uses and its Class 42 uses is subject matter with respect to which Opposer (or its
predecessor in interest, Mr. Silvestri) has used the mark FLEXPLM, with Mr. Silvestri having
done so since at least as early as March 31, 2005.

10.  Applicant’s use of FLEXPLM so resembles Opposer’s use of FLEXPLM as to




make it likely to cause confusion or mistake or to deceive as to the affiliation, connection, or
association of Applicant with Opposer, or as to the origin, sponsorship, or approval of services,
goods, or commercial activities.
11.  Asaresult of the likelihood of confusion and related problems described above,
the registration of Applicant’s mark will proximately cause damage to Opposer.
12.  This Opposition has been filed within 30 days of opposition publication date in
the Office Gazette on April 10, 2007.
WHEREFORE, Opposer respectfully requests the following relief:
A. An Order granting this Opposition, and thus denying Applicant’s application.
B. An Order granting Opposer such other relief as is just.
Respectfully submitted,
PLMIC, LLC,

By its attorneys,
Sheehan Phinney Bass & Green, P.A.

February 3, 2009 by %// / %//

Edward A. Ha?fe/
1000 Elm Stre

P.O. Box 3701

Manchester, NH 03105-3701
T: 603-627-8115

F: 603-641-2352

E: ehaffer@sheehan.com




