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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Honda Motor Co. LTD
Opposer

VS. : Opposition No. 91173105

Michael Dalton :

Applicant

REPLY TO PIAINTIFF’S OPPOSITION TO APPLICANT’S RULE 2.132
MOTION TO DISMISS

Now comes Defendant — Applicant, Michael Datton, tn Tepty to ptamtiff’s
opposition to defendant’s Rule 2.132 motion to dismiss and states as follows:

Applicant does not object to Opposer’s request to disregard their first opposition
filed, to this motion, and therefore replies to Opposer’s oppositions as one and the same.

Applicant hereby incorporates by reference its prior motions to strike and its
motion to dismiss and applicant’s reply to Opposer’s opposition of each.

The Opposer’s opposition to Applicant’s Rule 2.132 motion lacks merit.

The Opposer cites an alleged proper filling of a Notice of Testimony of
Mangham. This argument fails as untimely’, lying outside the testimony period and lacks
the proper certificate of service, which must be made before the paper, will be considered
by the office’.

Proof of such service must be made before the Office will consider the paper.

The certificate statement must be signed by the attorney or other authorized

! See Applicant’s Motion to Strike Mangham
2 Rule §2.119



representative, attached to or appearing on the original paper when filed, clearly stating
the date and manner in which service was made’. The record clearly reflects that Barbara
Winterbie omitted the date of service, see opposer’s opposition to applicants Rule 2.132
Motion to dismiss exhibit 1, p.8.

Additionally, the Opposer’s claim that their Notice of Reliance and Notice of
Testimony, see opposer’s opposition to applicants Rule 2.132 Motion to Dismiss exhibit
I was properly submitted is also untimely and without merit as the certificate of service
and facts prove otherwise. The Opposer states that FedEx served their Notice of Reliance
on Oct. 27, 2008 to; Michael Dalton, Box 18137, 670 Northland Blvd., Cincinnati, Ohio
45218-0137, see opposer’s opposition to applicants Rule 2.132 Motion to Dismiss exhibit
1, p. 5; however, the Opposer sent the FedEx package to the wrong address, omitting the
Box 18137, and appears to have been sent on October 29, 2008*, see applicants exhibit A
attached hereto. The applicant only received the package after the wrong recipient
opened the package, at 1013 Garnoa Drive, 45231, where it was delivered to the wrong
address in late November, 2008 and the recipient found applicants phone number on an
enclosed document and contacted the applicant. The Opposer failed to make the proper
service and the office should not consider’.

The Opposer has been less than candid with the office regarding the Mangham
deposition.

The Opposer argues that applicant had more than adequate notice of the

Mangham deposition. Opposer’s argument is without merit as the certificate of service

3
Id
* See El Dorado Park Self Storage v.Marc Yelenich Opposition No. 91159837 to application Serial No.
78202724 filed on January 13, 2003 Decision Mailed: January 18, 2008
5
Id.



also fails to adhere to the rules of clearly stating the date of service and therefore proof of
such service must be made before the paper will be considered by the Office,’ see
opposer’s opposition to applicants Rule 2.132 Motion to Dismiss exhibit 2, p. 4, exhibit 4
p-S.

The Opposer’s claim that they were proceeding under the auspices that the
testimony period had remained open since July is without merit. The Opposer clearly
asked that their testimony period be opened thirty days prior 10/27/2009. The board reset
the testimony period as requested by Opposer. The Opposer is represented by council and
should be fully aware that testimony extensions of time are granted for the purpose of
testimony upon written questions not oral testimony. There would be no need for an
extension of time to take oral testimony as by rule they are limited to 7 hours. The setting
of testimony is the same as the setting of a court date. The applicant is not mandated to
appear in court on a date that Opposer selects. The Opposer lacks jurisdiction to overrule
the trial office.

Rule 2.132(a) provides that when a plaintiff fails to take testimony during its
allotted time, judgment may be entered against it "in the absence of a showing of good
and sufficient cause." The "good and sufficient cause" standard is equivalent to the
"excusable neglect" standard of FRCP 6(b)(2). The Board, in Pumpkin Ltd. v. The Seeds
Corp., 43 USPQ2d 1582 (TTAB 1997), adopted the Supreme Court's four-factor test
regarding excusable neglect, as set out in Pioneer Invest. Servs. Co. v. Brunswick Assoc.

Ltd., 507 U.S. 280 (1993).

¢ Rule § 2.119, id.



In this instance, the Opposer set the parameters for the testimony period and the
board agreed. It is the Opposer’s responsibility to review and adhere to the orders in this
matter.

Additionally, the Opposer fails to mention that they did not advised the board that
they, in fact, were able to schedule their deposition during the period for which they
claimed inability and abused the process by continuing the request that the testimony
period be reset, see opposer’s opposition to applicants Rule 2.132 Motion to Dismiss
exhibit 2. Once the Opposer was able to schedule the Mangham deposition on August 12,
2008 (before the board ruled on Opposer’s motion on August 20, 2008”), the Opposer
should have advised the board, on August 15, 2008® and voluntarily dismissed their
motion.

Instead, Opposer chose to conceal the facts from the board, to the prejudice of
applicant, increasing the time of resolution, and the cost of litigation as applicant had
non-refundable airline, motel and car rental arrangements. Opposer made an unnecessary
delay in this matter and unjustly used that delay to further prepare their meritless
opposition. Opposer’s assertions are in bad faith and the board should reverse their
August 20, 2008 decision to reset trial and hold that Opposer’s testimony period ended on
August 28, 2008 and dismiss this pending opposition.

Had applicant expended the time and expense to appear in the untimely deposition
of Mangham on September 16, 2008 and the Opposer did not like the results of cross-
examinatiorf;\ppposer could assert that the Mangham testimony was not taken within the

AN
testimony perio&, through inadvertence, and Opposer could then have another bite at the

7 See case doc 20 entered 10/20/2008
8 See case 19 entered 08/15/08



apple during their clearly assigned 30-day testimony period opening September 28, 2008
and closing on 10/27/08°. The applicant is entitled to equal protection and due process.

Opposer’s exhibit 7 appears not involved with this pending matter, instead
involving Taylor v. McKelvey.

The Opposer has not contested applicant’s argument that Opposer has failed to
establish standing. Honda America is not a party to this opposition. Even if the Mangham
deposition were wrongly permitted, by Mangham’s own admission there did not come a
time when Honda America, Inc. used the term DealerDashboard'’.

For the reasons stated, the Opposer’s opposition to applicant’s motion to strike
and Opposer’s opposition to applicant’s motion to dismiss is presented in bad faith and
applicant’s motion to strike, motion to dismiss should be granted, and applicant should be

permitted registration of their service mark and source identifier DealerDashboard.

Michael Dalton, pro se

PO Box 18137

Cincinnati, Ohio 435218-0137
(513) 557-2901
DALTONME@hotmail.com

® See case doc 42 entered 02/17/2009
19 Without wavier of motion to strike, see Mangham deposition p. 15 line 13-16



Certificate of Service

I, Michael Dalton, hereby certify that this Reply to Opposition to Dismiss has
been served by electronic email upon Opposor’s council Dyan Finguerrs-Ducharme,
dyan.finguerra-ducharme@wilmarhale.com and standard U.S. mail upon Dyan
Finguerra-DuCharme at Wilmer Cutler Pickering Hale and Dorr LLP, 399 Park Ave,
New York, 10022 thjs 8th day of April 2009.

!

Michael Dalton, pro se

PO Box 18137

Cincinnati, Ohio 45218-0137
(513) 557-2901
DALTONME@hotmail.com
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1. Fold the first printed page in half and use as the shipping label.

2. Place the label in a waybill pouch and affix it to your shipment so that the
barcode portion of the label can be read and scanned.

3. Keep the second page as a receipt for your records. The receipt
contains the terms and conditions of shipping and information useful for

tracking your package.



