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Mark: DEALERDASHBOARD
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)
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)
V. )
)
MICHAEL DALTON, )
)
Applicant )
)

NOTICE OF RELIANCE

Opposer Honda Motor Co., Ltd., pursuant to 37 C.F.R. §§ 2.120(j) and 2.122 hereby

introduces into evidence the following:

A. Discovery Deposition and Exhibits of Applicant.

Pursuant to 37 C.E.R. § 2.120()(3)(i), Opposer hereby introduces into evidence the

deposition of Michael Dalton, taken on May 5, 2008, with exhibits.

B. Applicant’s Answers to Opposer’s First Set of Interrogatories and Opposer’s First
Request for Admission.

Pursuant to 37 C.E.R. § 2.120()(3)(i), Opposer hereby introduces into evidence
Applicant’s Answers to Opposer’s First Set of Interrogatories. In addition, Opposer hereby
introduces into evidence its First Set of Requests for Admissions to Applicant, to which

Applicant did not provide a response.
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C. Printed Publications.

Pursuant to 37 C.F.R. § 2.122(¢), Opposer hereby introduces into evidence the following
printed publications available to the general public in libraries or of general circulation among
members of the public or that segment of the public which is relevant under an issue in the
proceeding:

1. Michael Alexander, Excel 2007 Dashboards & Reports for Dummies
(2007), Bates No. H-000001 through H-003046 (attached as Exhibit 21 to

the Mangham Deposition). This book is relevant to establish that
Applicant’s mark is generic and/or descriptive.

2. Wayne W. Eckerson, Performance Dashboards (2006), Bates No.
H000585 through H-000907 (attached as Exhibit 22 to the Mangham
Deposition). This book is relevant to establish that Applicant’s mark is
generic and/or descriptive.

3. Patrick LaPointe, Marketing by the Dashboard Light (2007), Bates No. H-
000347 through H-000584 (attached as Exhibit 23 to the Mangham
Deposition). This book is relevant to establish that Applicant’s mark is
generic and/or descriptive.

4. Stephen Few, Information Dashboard Design (2006), Bates No. H-000908
through H-001133 (attached as Exhibit 24 to the Mangham Deposition).
This book is relevant to establish that Applicant’s mark is generic and/or
descriptive.

5. Calvin Kam & Martin Fischer, Capitalizing on Early Project Decision-
Making Opportunities to Improve Facility Design, Construction and Life-
Cycle Performance, 13 EACONS 1, 53-56 (2004), Bates No. 001481-
001495, attached hereto as Exhibit C. This article is relevant to establish
that Applicant’s mark is generic and/or descriptive.

6. Thomas Erickson et. al, Seeing is Believing: Designing Visualizations for
Managing Risk and Compliance, 46 IBM Systems Journal 205 (April
2007 — June 2007), Bates No. 0001496-001510, attached hereto as Exhibit
C. This article is relevant to establish that Applicant’s mark is generic
and/or descriptive.

7. Judith Lamont, Data-driven Decisions: The View from the Dashboard, 16
KM World 14 (March 2007), Bates No. 001511-001513, attached hereto
as Exhibit C. This article is relevant to establish that Applicant’s mark is
generic and/or descriptive.
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10.

11.

John Goff, See It Now, CFO Magazine (December 2003), Bates No.
001514-001517, attached hereto as Exhibit C. This article is relevant to
establish that Applicant’s mark is generic and/or descriptive.

Scott Wallace, Everybody’s System, Information Week at 21 (August 12,
1991), Bates No. 001518-001521, attached hereto as Exhibit C. This
article is relevant to establish that Applicant’s mark is generic and/or
descriptive.

The American Heritage College Dictionary, 3d ed. (1997) at 356, Bates
No. 001522-001524, attached hereto as Exhibit C. This dictionary entry is
relevant to establish that Applicant’s mark is generic and/or descriptive.

Webster’s Third New International Dictionary (2001), Bates No. 001525-
001527, attached hereto as Exhibit C. This dictionary entry is relevant to
establish that Applicant’s mark is generic and/or descriptive.

D. Testimonial Depositions And Exhibits.

Opposer hereby gives notice that, pursuant to 37 C.F.R. § 2.123, it intends to rely upon

the testimonial deposition of Cynthia Mangham taken during the Opposer’s Testimony Period,

along with the exhibits introduced during that deposition. Ms. Mangham’s certified transcript

have been filed with the Board, along with exhibits identified and marked therein.

Dated: New York, New York
October 27, 2008

US1DOCS 6866393v1

Respectfully submitted,

WILMER CUTLER PICKERING
HALE and DORR LLP

o it r——
@Fmguerra-lj@:harme
39

ark Avenue
New York, NY 10022
(212) 937-7203

Mark G. Matuschak

60 State Street

Boston, Massachusetts 02109
3



(617) 526-6000

Attorneys for Opposer
Honda Motor Co., Ltd.
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Certificate of Service

I hereby certify that a true and complete copy of the foregoing Opposer’s Notice of Filing

of Testimony has been served on October 27, 2008 by FedEx to:

Michael Dalton
Box 18137

670 Northland Blvd.
Cincinnati; OH 45218-0137
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CERTIFICATE OF EXPRESS MAIL UNDER 37 C.F.R. § 1.10
“Express Mail” mailing number: EB 491291607 US

Date of Deposit: October 27, 2008

I hereby certify that this Notice of Reliance is being deposited with the United States
Postal Service “Express Mail Post Office to Addressee” service under 37 CFR 1.10 on the dated
indicated above and is addressed to UNITED STATES PATENT AND TRADEMARK
OFFICE, Trademark Trial and Appeal Board, P.O. Box 1451, Alexandria, VA 22313-1451.

Name: Dyan Finguerra—Duféarme

f—

0

Signature:
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MICHAEL E. DALTON

of lawful age, an applicant herein, being first duly

sworn as hereinafter certified, was examined and

deposed as follows:

EXAMINATION

6 BY MS. FINGUERRA-DUCHARME:

7

8

9
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17
18
19
20
21
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24

Q. Good morning, Mr. Dalton.

A. Good morning.

Q. I'm Dyan Finguerra-DuCharme. I'm here on
behalf of Honda Motor Co. Have you ever been deposed
before?

A. Yes.

Q. Okay. When were you deposed?

A. Let's see. You know, I can't even recall
what the litigation was. It might have -- it might
have even been a divorce --

Q.
A
Q.
A

Q.

Okay.

-- but at this stage I don't ~--
Okay. It was a while ago, though?
Yes.

Okay. And it would have had nothing to do

with trademarks, as far as you remember?

A.

Q.

No.

Okavy. And so you understand what the

25 ground rules are, that if I ask a question and you do

Elisa Dreier Reporting Corp. (212) 557-5558

780 Third Avenue, New York, NY 10017
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not -- it's unclear, let me know. You can take a
break whenever you want to take a break, just let us
know. For the most part -- if we're in the middle of
something, I might want to finish up a line of
questioning, but just let me know if you're getting
tired or if you want to get a drink or have to use
the bathroom.

Your lawyer here might make some
objections, so if he does, he'll make them for the
record. And then unless it's privileged information,
you'll need to answer the questions. And if you
could just give verbal responses instead of nodding
your head, that would be helpful as well.

A. OCkay.

Q. Right, exactly. So can you let us know
what your residential address is?

A. The -- my official residential address 1is
P.O. Box 18137, Cincinnati, Ohio, 45218.

Q. And that's your -- that's your business
address, too?

A. Correct.

Q. Okay. And you might want to speak slowly
so that she can get everything down. Can you walk me
through your -- your educational background, I guess

after -- after high school? Did you go on to

Elisa Dreier Reporting Corp. (212) 557-5558
780 Third Avenue, New York, NY 10017
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college?

A. I did.

Q. Where did you go to school?

A. Started out at University of Cincinnati,
associate's of business administration. From there I
went to Xavier University, bachelor's of business

administration.

Q. Okay. And what kind of degree did you
graduate with?

A. Bachelor's of business administration.

Q. A bachelor's of business -- okay. Can you
speak a little -- I guess a little louder?

A. Okay.

0. Because it's -- it's hard to hear it all.

A. Okay.

Q. And so after you graduated, what did
you -- what was your job upon graduation?

A. My first job out of college was with Alfa
Romeo as a regional -- regional service manager, I
believe, was the title.

Q. Okay. So you've always been interested in
cars then?

A. Yes. My last two years of high school
were vocational.

Q. Okay. And then what did you do for Alfa

Elisa Dreier Reporting Corp. (212) 557-5558
780 Third Avenue, New York, NY 10017
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Romeo?
A. Regional service manager.
Q. And what did that entail in that job?
A. I had responsibility for seven states,
calling on automobile dealerships with regards to

their service department. I did warranty audits. I
did technical training at the dealership. I was

the -- the liaison between the manufacturer and the
automobile dealerships.

Q. Okay. And how long did you do that for?

A. I was with Alfa Romeo one year.

Q. One year. And what did you do after Alfa
Romeo?

A. After Alfa Romeo, I went to Peugeot Motors
of America.

Q. Okay.

A. At Peugeot Motors of America, I was
district parts and accessories manager --

Q. Okay.

A. -- for five states, and there I dealt with
the parts department with regards to inventory turn
ratios, dealer profitability, dealer financial
analysis, composite analysis, how a dealer performs
in comparison to the broad base either regionally or

nationally, and acted as liaison between a

Elisa Dreier Reporting Corp. (212) 557-5558
780 Third Avenue, New York, NY 10017
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manufacturer and a dealer and adviser, made

recommendations to dealers -- dealers, how they could
improve their operations.

Q. Okay. And when -- what year was this?

A. We're looking at early '80s.

Q. I should have asked, when did you graduate
from -- when did you get your -- your business
degree?

A. My bachelor's degree was in May of '82.

Q. Of '82, okay. So then what did you -- so
you were there for how many years at --

A. Peugeot was two years.

Q. Two years.

A. Uh-huh.

Q. And what did you do when you left Peugeot?

A. I went to Saab.

Q. Saab, okay.

A. District parts and accessories manager. I
had five states. Basically the same responsibility.

Q. These are all very nice cars, I must say.

A. Yeah.

Q. I hope you got a company car in the deal.

A. Absolutely. Every month.

Q. Really?

A. 5,000 miles you get a different one, and I

Elisa Dreier Reporting Corp. (212) 557-5558
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traveled five states, so --

Q. Wow. And did you have your choice, or was
there -- did they limit it?

A. You know, it all depends. It was -- it
was based on distribution, sales, you know. Of

course you couldn't get a vehicle that --

Q A Saab convertible?

A. Well, right.

Q That's what I wouldn't mind, so --

A Right.

Q. Okay. So now -- so it sounds like you
were sort of in the same role, you were -- you were

coordinating with parts and services and the dealers

and the manufacturer and sort of coming up with ideas

as to how they can run their dealerships better?

A. Correct.

Q. Okay. So, now, you were at Saab for how
many years?

A. One vyear.

Q. One year. Is it -- is it normal in your
business to sort of go from manufacturer to
manufacturer?

A. Well, unfortunately during the '80s was
the turbulent time for the auto industry. There was

mergers, acquisitions, buyouts, so traditionally the

Elisa Dreier Reporting Corp. (212) 557-5558
780 Third Avenue, New York, NY 10017
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automotive industry is a high turnover industry,
especially at the dealership level. With
manufacturers, if you're able to maintain longevity
with a manufacturer in our generation time, it's --

it's a plus.

I mean, it used to be you could go to work

for General Motors and work from the day you went
into the shop floor until you retired. During the
'80s, the political climate, the competition, things
changed. So it wasn't unusual for several
manufacturers to, you know, make organizational
changes. In fact, Alfa Romeo left this country.
Peugeot left this country, so --

Q. Right.

A. -- 1it's -- and they haven't reentered this

country as of yet with their products, so it was very

turbulent times for the auto industry during that
period, unfortunately for me.
0. It seems like it's probably that way

today, too?

A. It is. And, in fact, Chrysler is going
through some -- well, all the manufacturers are.
Q. Right.
A. Honda 1is probably not fortunately, but --
Q. Right, right.
Elisa Dreier Reporting Corp. (212) 557-5558
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A. -- fortunately.
Q. Okay. SO now you were at Saab for a year.
Where did you go after Saab?

A. I went with a company called ASC,

Incorporated.

Q. Okay.
A They are an aftermarket Tier I supplier --
Q. Okay.
A -- to the auto industry. They probably at

that time built 90 percent of the convertibles. They
would design and engineer a product, and, in fact,
they -- the designed and engineered the -- the Saab
convertible. They would present that product to the
manufacturers. The manufacturer would either buy the

project or not.

If the manufacturer did not buy the
project and they -~ ASC found it to be a viable
product, they would do an aftermarket release of the

product, and they would do -- you would do a
ship-through program. For example, General Motors
bought the Camaro convertible project but did not buy
the Firebird convertible project. So ASC found that
to be a viable product. They would drop-ship the car
to an ASC plant, convert that to a convertible, and

transfer it to the dealership.

Elisa Dreier Reporting Corp. (212) 557-5558
780 Third Avenue, New York, NY 10017
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My responsibility, I had seven states, I
was involved in the sales and -- I was regional sales
and marketing. I was involved in installing
dealerships, and so my job ~-- in the aftermarket
division. So my job would be to call on a
dealership, establish open points to distribute
vehicles.

They also did open-air systems with
regards to electric power sunroofs, manually-operated
sunroofs, and they had their own franchise network of
aftermarket installers. Dealer sells an automobile
at their dealership, customer wants a sunroof in that
product, they would then sell the customer that --
the service.

They would send it to an ASC-licensed
franchisee. They would install that sunroof, and it
would be in the -- in the aftermarket. So it was
also my responsibility to call on -- in my region of
responsibility to call on those distributors,
increase sales, create marketing plans, do sales and
marketing training.

Q. Okay. So it's -- it was a little
different then, this job? It seems like you were
more of a -- of a salesman and marketing person as

opposed to --

Elisa Dreier Reporting Corp. (212) 557-5558
780 Third Avenue, New York, NY 10017
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A. You know, that -- for the layman, I guess
that would probably be the -- the interpretation, but
everything you do in the automobile industry is
sales, whether it be service or parts. Because if
you're in service, you're repairing a vehicle.

First, you have to diagnose the problem, determine

what needs to be -- be repaired, and then you have to

sell that service to the customer.

Likewise with parts. The customer comes
to your parts counter. You have to create -- create
an environment that they're going to make you top of

mind to come to them to purchase the product. So

sales is a function of each responsibility that I had

in the automotive industry.

Q. Okay. So how long were you with this

aftermarket company for?

A. Two years.

Q. Two years. And what did you do after --
now, what -- what time frame do you think we're in,
late '80s now or is this the '90s?

A. Right now, '90.

Q Okay.

A. Right at '90.

Q So what did you do after you left them?

A '90. From that point forward, I have had
Elisa Dreier Reporting Corp. (212) 557-5558

780 Third Avenue, New York, NY 10017
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Thomas Michael Agency, which is my own.

Q. Oh, so you created your own company?

A. Uh-huh.

Q. It was Thomas Michael AC (sic), you said?

A. Agency.

Q. Agency. What made you name it Thomas
Michael Agency, as opposed to Michael Dalton Agency?

A. When I originally established it, I had a
partner.

Q. Okay.

A. I was the Michael, he was the Thomas.

Q. Oh, interesting, okay.

A. And unfortunately he has passed --

Q. Oh, I'm sorry.

A. -- due to a heart attack, so --

Q. So what did your agency do?

A. We originally started out doing
advertising sales.

Q. Ckay.

A. We create -- we had a telemarketing office
that called on small businesses to do print
advertising on a product, and then we distributed
that product to the customer.

Q. Was this outside of the automotive field

then?

Elisa Dreier Reporting Corp. (212) 557-5558
780 Third Avenue, New York, NY 10017
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A. It was, yeah, uh-huh.
Q. So you just decided to leave the

automotive industry?

A. I didn't really leave. I mean, I was
still -- still seeking opportunities in that
industry --

Q. Okay.

A. -- but this particular opportunity
prevailed itself. If you recall, '90 was a
recession.

Q. Yeah.

A. A lot of organizational downsizing. The

automotive industry was dry, and, you know, we all do

what we have to do when the time --

Q. Right.
A. -- for, you know -~
Q. I understand. So how long were you

running this telemarketing company for?

A. I think it lasted for about 2 % years.

Q. Okay. And then what did you do after
that?

A. I've been doing consulting work and sales
and marketing for —-- not just in the automotive
industry, but also in the electronics industry.

Q. Okay.

Elisa Dreier Reporting Corp. {212) 557-5558
780 Third Avenue, New York, NY 10017




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

16

A. And that's what I do today.

Q. That's what you do today.

A. Uh-huh.

Q. So why don't you tell me what -- in a

nutshell what it is that your employment is now.
A. Well, I -- I still have Thomas Michael

Agency, so --

Q. Oh, you're still doing that?

A. Uh-huh.

Q. Ckay.

A. I'm self-employed.

Q. And anything else?

A. No.

Q. Okay. I just want to make sure that I --
I understand what -- what your current -- because you

haven't mentioned DealerDashboard.com at all, and I

thought that that was one of your businesses?

A. It's part of the Thomas Michael Agency,
yes.

Q. That's part of the agency?

A. Uh-huh.

Q. Okay. So why don't you tell me what is --
what are the components of your agency?

A. Well, it's -- it's all a sole
proprietorship. Thomas Michael --
Elisa Dreier Reporting Corp. (212) 557-5558

780 Third Avenue, New York, NY 10017
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Q. What are the things that you do, in other

words, through your agency?

A. I -- I have DealerDashboard. I do, you
know, the -- the sales and marketing for that, and I
do consulting work for retail suppliers,

manufacturers. For example, I call on, you know,
your big box electrics, electronics refers to Best

Buy, the Circuit City, for different manufacturers.

Currently I -- I do a project for Epson, American
Printers. So I -- it's sales and marketing. I go in
and teach their personnel how to present their

product.

Q. Okay. All right. So you're aware that
you're here today to testify in the opposition
proceeding between American Honda and yourself,
right?

A. Correct.

Q. Okay. Did you prepare for the deposition
today?

A. Meaning -- I mean, I entered -- I answered
your interrogatories. I sent you some exhibits. As
far as did I rehearse, is that -- is that your

question?

Q. If you want to phrase it like that. Or
did you --
Elisa Dreier Reporting Corp. (212) 557-5558

780 Third Avenue, New York, NY 10017
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A. Did I -- did 1 --

Q. -- do anything yesterday or the day before
or the last week to --

A. Did I rehearse with legal representation
or something? Absolutely not.

Q. Okay. Did you talk about this deposition
with anybody, getting ready for it?

A. Well, sure, I talked with my mate.

Q. Okay. And I assume that you understand
what the opposition proceeding is about between Honda
and yourself?

A. I understand they're opposing, yes.

Q. Okay. Why don't you tell me what your
understanding is of the proceeding.

A. It's my understanding that they're
opposing my trademark for which I tried -- which I'm
in the process of -- of registering my intellectual
property rights, and Honda has decided to oppose that
registration.

Q. Okay. All right. We -- you spoke a
moment ago about -- a moment ago about
DealerDashboard -- the company DealerDashboard --

A. Uh-huh.

Q. -- which, I guess, is part -- it's part of

your agency. And you said that you formed it -- how

Elisa Dreier Reporting Corp. (212) 557-5558
780 Third Avenue, New York, NY 10017
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many years ago do you think did you form it? Back in

the late '90s, was 1it?

A. '99.

Q. '997

A. Uh-huh.

Q. Okay. How was it organized? You said it

was a sole proprietorship, so it's just you who runs
DealerDashboard.com?

A. Correct.

Q. Okay. Can you describe to me the services
that DealerDashboard.com provides?

A. DealerDashboard.com is a -- is a Web site.
It provides the opportunity for consumers and
dealerships to communicate without third-party
intervention, i.e., the manufacturer. It allows the
consumer to visit the Web site, click on various
links.

There's opportunities for them to do
research in the automotive industry. There's
opportunities for them to purchase various products
and services via affiliate links, whether it be
parts, accessories, from not only manufactured but --
manufactured franchise dealers, but also independent
parts, sales, things like that.

The services that I provide, I have a
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product that I offer to dealerships with regards to
floorplan financing. A dealership can go to
DealerDashboard.com, inquire about floorplan
financing for their used vehicles, submit an
application to me, and I have a third-party vendor
that processes that -- processes that, finances it,
and for that I receive compensation.

Q. Okay. So let's go back to -- you had said
that it provides the opportunity for consumers --
well, for dealerships to communicate. So how is it
that the dealerships are communicating through
DealerDashboard.com?

A. A dealership has the opportunity to
participate in DealerDashboard through various
channels. DealerDashboard was the first product in
the United States to offer a dealer-to-dealer
wholesale online auction that was developed.

A dealer has an opportunity to participate
by paying a monthly subscription fee and then
participate in posting inventory that they would want
to wholesale. And other dealerships who are also
participating in that subscription service could go
online, view their inventory, bid online for that
particular product, and then an exchange is made.

That -- that is done via a marketing agreement with a
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Canadian firm who develops the software and gave me
the distribution rights for the United States.

Q. Okay. So how many people or dealerships

participate right now?

A. Currently there is none.

Q. There is none right now?

A. Correct.

0. Okay. Are there any dealers that are

participating in the finance plan that you had spoken

about?

A. Yes, there are, and I had provided you
those.

Q. How many are there?

A. I think there was four or five currently.

Q. And when did you first engage those
dealers?

A. I don't recall.

Q. Was it within the past year, past two
years?

A. Some of them have been within the past
year, yes.

Q. When do you --
A. When the first one actually came on
board -- I've been -- I've been offering it for

years. The first one came on board maybe two years
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ago.

Q. Two years ago, okay. So we're in 2008.
So your first dealer was in 20067

A. Possibly.

Q. Before then, the -- the use of
DealerDashboard.com was --

A. Let me correct that.

Q. Okay.

A. Okay. First dealership with my current
vendor. I had a prior vendor, so it may have been
2001 when I -- when the ~- I don't have that readily

available at the top of my head, mainly because I

don't maintain those records. I'm -- I'm an agent,
sales agent. I don't maintain them. I don't process
them. I don't finance them. I'm -- I'm the sales
commissioned agent, basically.

Q. Okay. And I did a lot of surfing on your
Web site.

A. Uh-huh.

Q. And I -- the consumer angle of it I -- I
understand --

A. Uh-huh.
Q. -- and I think it's very useful actually.
It's the dealership part that I want to get my arms

around a little bit better.
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A. Uh-huh.

Q. So you -- from the beginning when you
conceived of DealerDashboard.com, you had two goals.
One was to reach the consumers, and one was to allow
dealerships an opportunity to be managed better, to
be able to have information sort of in one place, and

to communicate with each other?

A. Uh-huh.

Q. Is that fair?

A. Uh-huh.

Q. Okay. For that part of the dealership,
for any of the services that you provided, when do
you think that you first started -- when was your
first customer on the dealership end?

A. Well, that's hard to say, because when I
first -- when the order was first designed and
implemented, it was -- it was a period of time
when -- when, you know, it was the Wild West in
the -- in the Internet. We were an innovator, one of
the -- some of the first people that -- that got
involved in that arena.

I think initially, it was an informational
provider type of a system, and so it would be hard to
say how many dealers utilized the thing. I know I -~

I would get inquiries, e-mail inquiries.
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Unfortunately, I didn't maintain them, but I would
get inquiries. But as far as actually generating a
revenue from -- from those dealer services, if that's
the guestion I think I'm interpreting, I think I'm --
you're looking at maybe 2001.

Q. Okay. All right. I'm looking at when it
was that you first started to provide those services
to the dealerships.

A. Okay. I provided dealerships with
services prior to even forming DealerDashboard.
DealerDashboard was a -- it was a new paradigm where
the automotive industry was transforming from the
traditional way of doing business to the Web. And I
have a minor in computer programming, so I was one of
the innovators who entered that -- that industry. I
mean, this is before the Google time, before --
Autoweb was just becoming --

Q. Right.-

A. And I worked for several of those as
consultants, several of the other innovators in the
automotive industry. I will say this. In the
automotive industry, there was two national
conferences with regards to Web and Internet
development for automobile dealerships. By the

second convention that was ever originated,
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DealerDashboard had been formed.

Q. Okay. All right. I actually have some
printouts of -- of your Web site, which I thought
might be useful for us to -- for you to walk me
through it.

MS. FINGUERRA~-DUCHARME: So if you can
mark this as Exhibit 1, that would be terrific.
I'll give you the color copy.

THE WITNESS: Okay. Thank you.

(Deposition Exhibit 1 was marked for

identification.)

BY MS. FINGUERRA-DUCHARME:

Q. So if you can just sort of walk me through
your Web site. This is -- this would be the -- when
I typed in DealerDashboard.com, this was the first --

the first three pages that would form what my
screenshot was.
A. As 1t pertains to 5/30, 2008 -- currently

in its existence as 5/3, 20082

Q. Exactly.

A. Is that correct?

Q. Yes. And then the last few pages, I just
clicked -- I just clicked on a couple of -- of links.

A. So to preface, these -- these questions
are in regard to current available services to
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dealerships; is that correct?

Q. Exactly.
A. Okay.
Q. So Exhibit 1 reflects a printout -- the

first three pages of Exhibit 1 are a printout from
the DealerDashboard.com. And then the last few pages
of Exhibit 1 is -- are printouts from various links
from -- that were on DealerDashboard.com.
So let's focus on the first three pages.

So walk me through the message that you're saying to
consumers, what -- the services that you're offering
when you get to the home page of your Web site.

A. Well, you can see this is a -- this is a

portal. It's presenting the theme of

DealerDashboard. It has a graphic of a dashboard at
the -- in the middle of the page, and at the top of
the page it has a scenic view.

And what I'm trying to portray to the
public is this is the future view of the automotive
world with regards to the Internet as you're sitting
in the driver's seat. And at the beginning of
developing DealerDashboard, I even used the slogan,
"Behind the wheel, we deliver," using the "Behind the
wheel" as a metaphor for sitting behind a dashboard

and also behind the wheel as in mouse wheel click,
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okay?

So that's what I'm trying to portray to
the -- to the public as they visit this Web site.

And as you see, there's various services here that
are not only available to the consumer but to the
dealership.

For example, a consumer can take and --
and get free dealer invoice pricing and free used-car
values. I'm talking about on the left-hand side, the
first graphic. They can do some research on
purchasing a vehicle.

That goes -- by clicking on that link, it
will take you to a portal where I have an affiliate
marketing agreement, so at that point in time a
consumer can request a bid on an automobile. Those
are then forwarded to dealers throughout the country
based on their zip code that the -- the consumer puts
in. And, therefore, a consumer can -- can
communicate directly with the dealer via a generated
lead which is a revenue source.

Q. Okay.

A. On the right-hand side, you'll see that
I've implemented -- this is also with an affiliate
agreement with autobytel.com. You will see that at

that point in time, it not only reveals to the
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consumer but to a dealer, if the dealer were to visit
DealerDashboard, the top ten vehicles that are in the
market currently. And these change from time to time
as a -- as a feed, automatic feed.

On the left-hand side, you'll see it's --
it's broken up into "Consumers" and "Business 2
Business."” 1I'm talking on the -- so if you go down,
a consumer can go and research new and used cars.
They can click and get to see the current rebates
that are available to themn.

Some -- I use affiliate partnerships.
Sometimes those links are not functioning. Sometimes
agreements that I have, the people no longer provide
those services, so I'm constantly modifying the
source of -- that I would make that available.

Q. It seems like autobytel is a big -- is a
big link that a lot of these resolve to?

A. It is currently. And that name has
changed, just like in the merger and acquisitions
with regards to the automobile industry, same way has
been with the -- in the Internet industry.

Originally, Autoweb was the major.
Autobytel bought them out, so currently -- and it's
actually not Autobytel, it's a different -- AIC,

Inc., I think, is where my affiliate agreement is,

Elisa Dreier Reporting Corp. (212) 557-5558
780 Third Avenue, New York, NY 10017




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

29
and they're, like, the parent company. And they
bought up and consolidated a lot of the companies,
but, you know -- so it has evolved over time due to
market conditions.

Q. What is your agreement then with -- with
autobytel? So do you get, like, a click-through feed
with them --

A. Correct.

Q. -- every time somebody comes from your Web

site to autobytel?

A. Well, it's a co-branded site,
DealerDashboard.

Q. Okay.

A. So in all likelihood, when they click
through, they're going to see DealerDashboard, the

DealerDashboard logo, which would be at the bottom of

the page there, you'll see a dashboard.

Q. Here. Let's see, this one doesn't have
it.

A. It would be on page 2. Do you see the
dashboard emblem, DealerDashboard.com?

Q. Yeah.
A. Okay. That -- in all likelihood, that is
going to be at the top of the page. So dealer,

consumer, would still have the same identity across,
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but it's basically --
Q. Oh, I see.

A. -—- it's basically a co-branded site

Q. If you go four pages in, this -- I clicked
into a link for --

A. Yeah. As they say, it's got the -- I'm
looking at page 1 of 2 where a partner, ASPC -- see,
if you look there, it says AutoWorld.com?

Q. Yeah.

A. Okay. That's -- that's who I have an
affiliate agreement with, a co-branding affiliate
agreement, not just an affiliate agreement. So you

can see that DealerDashboard is up at the top.

Q. Yep.
A. And it still gives the appearance that it
originates from DealerDashboard, but it is -- that

information is provided by a third party.

Q. Okay. And this is through -- so this is
through an agreement, and you have an agreement with
them that you get some kind of -- of a fee for every

time a consumer goes from your portal to their Web

site --
A. Right.
Q. ~-- for information?
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A. Correct.
Q. Okay. So where is the dealer services?
A. If you look over here, it says, "Business

2 Business" on the left-hand side.

Q. Yeah.

A. Okay. You have "D2D Auction.™ That would
be referring to the wholesale online auction that I
had spoken about earlier.

Q. Yep.

A. If you see "Floorplan Financing," if you
click on there, the dealership would have the
opportunity to submit an application for "Floorplan

Financing™ for their vehicles.

Q. Okay.
A. Okay.
Q. And you coordinate that then with their

money lender?

A. Correct. It's branded DealerDashboard.
It comes to -- they submit their application via fax.
All their documentation, dealer agreement, personal

financials, okay, those come to me.

Q. Okay.

A. I reviewed them initialiy. If they meet
my underwriting guidelines, which have been outlined

from the lenders that I have an affiliation agreement
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with, then I would submit it to them.
Q. Okay.
A. "Money Lenders," if you click on that,
that is a publication that's available to commercial
dealerships that, if they were looking for expansion

capital, inventory financing, looking to build a

building, looking for lenders, that -- that is a
directory of all -- you know, I wouldn't say "all,"
but it's compiled of -- of a lot of different various
lenders.

I sell that publication. That publication
is available for -- for sale. I have some -- and
that's another product I really -- I have sold. I'd
have to get the exact date on it. Then, you know, a
dealer would get that publication, and then they

could determine these particular banks, these
particular lenders do inventory financing. I could
submit my application to them.

Q. Okay.

A. "Target Marketing," they would click on
that, and that has to do with data mining. It's
through a third-party vendor. What that allows the
dealership to do, they would inquire and would do a
statistical analysis with regards to their historical

data consumers.
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So if they decided to -- to engage us in
a -- in a project, we would take all of their
customers that they had within the last three years,
enter that in a database, and then we have criteria
that's designed to do demographics, who are your
customers, where are your customers located. And the
theory behind that is if, you know, you have a
concentration of -- of customers in a particular zip
code, it's going to be more effective for you to --
to target your advertising in that particular market.

But it goes much more specific than that,
not just where the people live, but as far as, you
know, average income, price of house, so that they
can actually target market their -- their efforts to
increase their business. Make sense?

Q. It does make sense. I just --

A. Okay.

Q. It's interesting, because to me it sounds
like a very useful tool. And it's curious that the
marketing is driven towards trying to get the
particular dealership on board as opposed to trying
to sell this to the manufacturer. Because if the
manufacturer engaged you, then it would be sort of a
directive to the dealerships to --

A. I'm certainly --
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0. -— use this.

A. I'm certainly willing to sell my services
to Honda if they would be interested.

Q. No, I'm not -- I'm not speaking on Honda's
behalf on that at all. I'm just saying, it seems to
me that that would be --

A. Well --

Q. I'm sure you thought of that, it just --

A. Well, there -- you know, there -- there
are products out there that -- that do these for
manufacturers, and a lot of the knowledge that I have
was gained through my experience working for
manufacturers. But there's a whole niche that --
that the manufacturers are not even involved in, and
that's the independent used-car dealer. So this is

geared to those --

Q. I see.

A. -—- particular individuals.

Q. Okay. That makes sense.

A. Okay. S0, you know, your -- your average

guy who has been a car salesman for ten years and

gets his -- you know, gets his little lot and starts
his own car dealership, you know, he -- he doesn't
have any affiliation with the -- with the
manufacturer.
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Q. And he doesn't have any working -- he
doesn't have any central computer system that he's
drawing upon --
A. Correct.
Q. -- from the manufacturer, so he has got to

start from scratch?

A. Correct.

Q. Ckay.

A. And so that -- you know, that's
where -- you know, I --

Q. That's --

A. I can't compete with a Honda. I can't
compete with -- with, you know, the deep-pocket --

Q. Right.

A. -—- people, but I certainly can compete in
the independent --

Q. I understand.

A -— automotive car dealers.

Q. Okay.

A Okay. "Dealers Automall,"”™ that's a --

that's a subsection of the dealer-to-dealer auction.
What that does is provide those who participate in
the auction and subscribe to that monthly service,
they can post their inventory online as well. And

then they can -- and then if they -- it is provided
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as a link from their own Web site so the consumer
could see pictures of their product -- their current

product that they have on their lot, and, you know,

can actually -- can actually make an offer.
0. Okay.
A. "Sales Training,"” "Parts Marketing," that

would be an opportunity for dealers to actually
purchase my services, to come and do -- come -- to
come into the dealership on an individual basis to do
the same thing for them as a consultant that I would

do if I had been the manufacturer liaison.

Q. Okay.
A. "Dealer Supplies," the same -- same way,
that -- that goes to an opportunity for dealers to

purchase advertising, branded advertising materials,
whether it be license plate frames, pens, banners,
signs, that type of product. "Vendor Programs,"
vendor programs --

Q. Can I just say, it's always funny to me
when I get a new car how the dealer sort of sneaks
those --

A. Yes.

Q. -— those little frames around my -- around
my license plate.

A. Exactly.
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Q. They should be paying me because I'm

giving them some great free marketing here, you know.

A. Exactly, but,

you know,

it's all about

getting your name out there and getting it seen.

Q. Yeah.

A. So the "Vendor Programs," that has to do
with -- initially -- that really hasn't progressed
very well for me. 1Initially, it was going to be an
opportunity for -- for vendors to participate at
DealerDashboard with the thought that I would have

traffic from a lot of dealerships,

and

then they

could communicate with -- with a particular vendor,

and, of course, along the line,

received commission for that service.

Q. All right. And then --

A. And "Careers"

DealerDashboard

would be an opportunity for

any individual that would want to

Down below, you see "Add URL"

0. Well, actually, before
that --

A. Sure.

Q. -- let's just -- so --

sell

my services.

we get back to

so this "Business 2

Business,"” all of the little bullets under that,

that's -- that's what you have to offer to the

dealerships?
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A. That's -- that's the -- that would be the
core.

Q. Yep.

A. Anything that they did, for example, if
you look at the front page, it is a portal with

links, which, by the way, was one of the first

automotive specific portables -- portals --
portables -- portals in the country, okay? So if --
if someone were to click on training products, if a

dealer were to click on training products, they would
see different vendors in the automotive industry that
provide training products for that industry specific.
So the service to the dealership is still
there by going to DealerDashboard. Some of those

were revenue generating, some of those are an

exchange -- link exchange.

Q. Right.

A. So they would ~-- you know, that particular
site would promote DealerDashboard, I would promote

them.
Q. Right.
A. So they're a link exchange. In order
for -- for anyone to be on that, they have to submit
their desire to be there. I have to approve it, and
then it's -- then they're -- and then that's -- and
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normally I try to vet most of those individuals, so
that it's cleaner than just going out and --

Q. But the -- the services that are
particular to -- so -- so there's a lot of
information you provide that would be useful to both
a consumer and a -- and a dealership, but the
services that you can offer to the particular dealer,
everything from the salvage training to the floorplan
finance, to focus in on those, that's what we were
talking about before, that you probably first started
to offer those first sort of narrowly tailored
services maybe in about 2001 or so?

A. I know in 1999. I offered the services
prior to that with regards to consulting to the
dealership with regards'to their operations, but as
far as DealerDashboard, I mean, those have been on --
on the Web site since '99.

Q. Right. But -- but --

A. Web site development, initially when, you
know, I created DealerDashboard, I offered Web site
development for dealers that was -- you know, a lot
of dealers didn't even have Web sites at that stage
in the game, so I offered that and I offered, you
know, my consulting services to go and do ~-- do the,

you know, financial analysis.
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And now I do that via the Internet, have
that service available to go to a dealership. And,
you know, I can sit at home, and I have software
that -- that can actually go into their computer and
see their financial statements and do analysis and

present that information.

Q. No, I think you're answering it. I
think that back -- so back in '99 when you put this
up, those services were part of what you offered, and

then your first actual customer probably wasn't until

a couple of years later?

A. Uh-huh.

Q. And you don't know the exact date?

A. Uh~-huh.

Q. Okay. Excellent. All right. I think
that that was very helpful with -- with understanding
how this -- how this all works. And we're looking to
get a new car, so I was sort of surfing around on

this for personal reasons as well, so -- all right.
So let's talk now about your trademark
application, which is really why we're -- we're here
today. What were' your reasons for wanting to adopt a
trademark called DealerDashboard?
A. Well, I wanted originality. And at that

time, I think I've kind of explained, you know, the
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way the automotive industry was, and it was -- and it
was a shift in the paradigm. Dealers were going to
be doing business quite differently than they had
ever done in history, and I looked at, you know,
how -- how can I portray the image that I want to
Create to a dealership, one I'm trying to accomplish.

So I took the -- you know, of course my
primary target was the dealer, and I took the
concept, well, you know, we're going to be looking at
it out on a totally different future, and where does
the consumer as well as the automobile dealership
really see the road to success, and that's by looking
over the dashboard of their automobile as they're
traveling down from -- you know, point to point. So
that was a concept I had in my mind, and that's when
DealerDashboard ingeniously popped.

Q. So you didn't consider any other marks?
You thought of DealerDashboard and -~ or were there
other marks that you were toying with as well?

A. At that point in time, I was doing a
consulting '‘project for a company called dealerTools.

Q. Okay.

A. And back -- back in the -- that day, most
of your automobile Internet companies, vyour

compensation was stock. So you would devote your
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time and your energy marketing and you got stock. If
you picked the right company, you did extremely well.

There were millionaires made with Autoweb,

you know. The person who purchased Business.com, it
was sold for 3.5 million. So, you know, I was -- I
was on that -- in that arena, and dealerTools was not

panning out.

And although I saw some things that --

that could go but weren't -- weren't, I made the
recommendations to that particular. They decided not
to pursue those avenues. I decided I wanted to
pursue them on my own, had to come up with a name. I

had to come up with a domain name, and

DealerDashboard popped in my mind.

Q. But, I mean, obviously you didn't coin the
name -- the term "dealer," right?

A. I didn't coin the name "dealerxr."”

Q. Correct.

A. I didn't coin the name "dashboard." I

coined the name "DealerDashboard."

Q. Okay. What's your understanding of what
the term "dealer" means?

A. Well, in my arena, in the automotive
industry, a dealer is -- 1is someone who's in the

marketing for automobiles, parts, service, sales.
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Q. And in ybur arena, what's your meaning of
the term "dashboard”"?

A. Dashboard is -- is an instrument panel in
an automobile below the glass designed for not only
protection to the -- to the occupant, but also
provides valuable instruments with regards to the
performance of their automobile.

Q. And when you say "valuable instruments,"

it's necessary information for the driver, right?

A. Correct.

Q. Okay.

A. Well, I don't know —-- I don't know if it's
necessary. There are a lot of people who ignore it.
It's there if you choose --

Q. And they run out of gas.

A. -- to utilize it.

Q. Right. And they're on the side of the
road.

A. Know how to interpret it.

Q. Right, exactly. Right. You are going
over the speed limit, whether you choose to ignore

that is your own call.
A. Right.
Q. All right. So -~ so obviously the term

"dashboard" i1s commonly used in the field of cars?
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A. When referring to an instrument panel.

Q. Okay. And since -- since the -- since
dealerships began, the notion of car dealerships, the
terms "dealer" and "dashboard" have been used and
associated with -- with fhe car industry, right?

A. You know, I think "dealer" has been
associated.

Q. Right.

A. "Dashboard" has been associated. The term
"DealerDashboard,” I think that is unique.

Q. Okay. When did you first use the
DealerDashboard mark?

A. I would say it was right around the time
of my registering the domain name. I think I
provided you that document. And off the top of my
head, I think it was, like, October 5th of '99.

Q. Okay. So after you registered the domain
name, you put the Web site up?

A. Pretty -- pretty quick, yes, uh-huh.

Q. So how did you -- is that how you first
used the mark, the DealerDashboard mark?

A. On the Web site, correct.

Q. To the Web site, okay. All right. I
think you've already -- we've already walked through

the services. Is there any other way that you use a
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DealerDashboard mark that we didn't talk about so far

today?

A.

Q.

A.

I don't think so.

Okay.

Well, I provided you with -- you know,
it's on my printed material --

Right.

~- things like that --

Right.

-~ but -- but it's basically selling those

or marketing those services that we talked about, the

consulting service.

Q. Right.

A. Okay.

Q. I'm not trying to --

A. Yeah. I'm just making --

Q. Right.

A. -- sure we're on the same page.

Q. We are.

A. Okay.

Q. And I'm not trying to trick you by not
showing you the documents. I mean, there's just =--

A. Yes.

Q. -— S0 many stacks. And if you say October
5th, 1999 and it's really October 10th, 1999, it's

Elisa Dreier Reporting Corp. (212) 557-5558

780 Third Avenue, New York, NY 10017




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

46

A. No.

Q. -- big deal. So just so you know, I'm not

trying to trick you.

A. I just wanted to make sure that we're on
the same page --

Q. Yes.

A. -— with regards to those services -- you
know, I obviously used the DealerDashboard brand and
logo to market my services.

Q. Right. I just wasn't sure if there was
some other way that you were also using it --

A. No.

Q. ~-- that we haven't -- we haven't talked
about, so --

A. I don't think so.

Q. Okay. Now, can you think or can you tell
me who the first automotive dealer that engaged your
services to provide managerial information regarding

the sales and service and their sort of key -- I

think you used the term "financial indicators" of how

their dealership is performing?

A. Correct.

Q. Who --

A. My consulting services, the first would
Elisa Dreier Reporting Corp. (212) 557~-5558
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have been what am I manufacturing, but with regards

to the Dealer --

Q. No, DealerDashboard.

A. There has been none.

Q. There has been nonew?

A. Right, correct.

Q. Okay. So nobody has engaged you so far

to --
A. That's correct.
Q. Okay. All right. I want to go into the

actual trademark application, and it seems like there
has been a lot of communication with you and the
examining attorney.

A. Correct.

MS. FINGUERRA-DUCHARME: So before we get
into that topic, let's just take a short break
because I need to use the --

THE WITNESS: And if I could get a drink.

MS. FINGUERRA-DUCHARME: Absolutely.

THE WITNESS: Yeah, I'm getting dry.

MS. FINGUERRA-DUCHARME: And anytime you
want to stop to go get a cup of coffee, use the
bathroom, let us know.

(A recess was taken from 10:51 to 10:58.)

BY MS. FINGUERRA-DUCHARME:
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Q. All right. So you said that you started
to use the -- the mark and you created your Web site
in '99, I think?

A. Correct.

Q. Why did you wait until 2003 to actually
file the trademark application?

A. Well, a couple things. As DealerDashboard
became well-known in the Internet automotive world,
people started cloning. People started trying to
gain the ranking that DealerDashboard had.

Q. When you say "cloning," what do you -- do
you mean cloning of your services or cloning of the
mark?

A. Cloning of the mark, cloning of -- of
services, actually cloning of trade dress in an

effort to, I consider, infringe upon the business

model and -- and mark.

Q. All right. You've said a lot in that two
sentences, so let's -- let's Jjust back up so I can
understand what you mean by everything that you've

said.

A. Okay.

Q. How are people cloning of the mark?

A. Utilizing it to gain Web ranking under the
term "DealerDashboard."
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Q. Okay. So were they offering Web sites
under DealerDashboard, or were they using your mark

in their metatags? Explain to me what they were

doing.

A. A little bit of both and -- and more.

Q. Okay.

A. All of it. I mean, it was the Wild West
in the -- in the Internet world. And there wasn't
any real threat until -- when did you say, 2003, when

I originally filed?

Q. Right, that's when you filed the
application.

A. There wasn't a real threat until -~ I
believe their name is Nowcom, and I think I provided
you that case, okay. They tried to duplicate the
services under the same brand and filed for
trademark. At that point in time, I felt it
imperative to defend the mark and register the mark
for protection for future use.

Q. Right.

A. Okay. When you're an entrepreneur, sole
proprietor, you make business decisions based on
sales, revenue, expenses. I was not in a position to
have the luxury to pay the filing fee, the

registration fee, when I initially started the site.
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Q. Okay.
A. I wasn't really prepared in 2003, but I

had no alternative but to make that a priority and an

expense.

Q. Okay.

A. To defend a mark, there -- in my
opinion -- I'm not an attorney, but in my opinion, in
what little bit of case history I've -- I've read,

there is common-law marks that if it came down to the
nitty-gritty, I could, you know, pursue under the --
you know, the common-law trademark. So registration
was not that vital to me until there was an actual
threat on the mark itself.

Q. What was the name of this company that

you -—-
A. I think it's called Nowcom.com.
Q. So besides the Nowcom.com, was there

anybody else that was using the DealerDashboard.com
mark -- well, DealerDashboard, I should say, without
the .com?

A. I think you were correct in
DealerDashboard mark, but they would use it in their

metatags to gain patronage.

Q. Okay.
A Okay. And would be -- and would be
Elisa Dreier Reporting Corp. (212) 557-5558
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offering competitive services based on that. Now, I
didn't see until -- until, like, 2003, 2004, 2005,
where individuals actually tried to use

DealerDashboard as a mark in their own services.

Q. And who are those people that you saw?

A. There were several. Honda was one of
them.

Q. It was several what?

A. There are -- there are several. Honda was

one of them. BMW tried it, you know. So it has been

a constant monitoring and sending cease-and-desist

letters throughout the use of the mark. I have -- 1
have attempted to defend the mark from day one. Lots
of times I've been successful. With Honda, I haven't

been all that successful as yet.
Q. Okay. You also mentioned before about

cloning of the trade dress, I think you had said.

A. Correct.
Q. What do you consider the trade dress?
A. Well, 1f you look at the -- if you look at

the Web site --

0. Yeah.

A. -- and I think I explained my marketing
concept with regards to the dashboard, the view of

the road, and the perception that DealerDashboard is
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a future view of the automotive world.

Q. Okay.

A. So someone who came in
same theme and the same product I
trade dress infringement.

Q. Okay.

A. As you can see in '99,
artistic creation of the Web site

you know, copyrighted.

and presented the

would consider a

the Web site, the

and the thing was,

trade -- trademark

Q. What about this little
here?
A. Right.
Q. Have you sought registration of that?
A. Of that particular emblem?

Q. Let me just be clear for the record. I'm

pointing on Exhibit 1, second page, the bottom of the

page, there's a console with some

gauges and it says,

"DealerDashboard." It's a dashboard console with the

term "DealerDashboard.com.”

A. Okay. Have I tried to

trademark that?

No. That -- that is an artistic representation and I

have that copyrighted. So as far
trademarking that particular logo
Q. Yep.

A. -—- 1 have not.
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Q. Okay. Has anybody tried to copy or make
anything similar to that logo?

A, Oh, there's -- you know, there's several
people who have used the dash and -- in -- with
competing services once I did it. For example, I
can't think -- oh, Cobalt. Cobalt duplicated my
dealer-to-dealer auction, uses the dash in their
representation.

Q. Okay.

A. I don't have the bucks to pursue them. I
have sent them cease-and-desist letters.

Q. Okay. Have you seen any other third-party

use of the term "DealerDashboard"?

A. I think I explained --

Q. Besides the ones we've spoken about today.

A. There is always evolution of people that
are attempting to -- to utilize the brand.

Q. Okay.

A. And I -- just this week I sent out
cease-and-desist letters.

Q. Okay.

A. And I will provide those to you.

Q. Yes, that will be helpful. All right.
Let me show you the first -- your initial, original

trademark application. I'm going to mark this as
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Dalton Exhibit 2.

MR. DAMERON: Thank you.

(Deposition Exhibit 2 was marked for

identification.)
BY MS. FINGUERRA-DUCHARME:

Q. Do you recognize Exhibit 27?

A. Okay. I think the question was, do I
recognize -- no, I don't recognize -- I've never seen
this in this form. However, it appears to be, based
on -- you know, we can take this representation -- it
appears to be a printout of an online application for
the original trademark.

So I'm assuming the representation that
you're making to me is -- is taken off the -- this
site here, which it indicates off the TEAS, and --
and -- but I would say, since I submitted it
electronically, this was presented as a -- as a Web
site and I entered the information.

So I've never seen this as far as a
printout. I've never printed it out myself. But,
for the record, I would like to state that, based on
this information, it has a date of 1/1, 1999, first
use, so that would be the first use, which would
indicate that the concept was prior to my registering

of the trademark on 10/5, okay?
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Q Yeah. Then what was the filing date?

A. First use?

Q No, the filing date of the application.

A Oh, 12/11, 2003.

Q. And how did you describe your goods in --
in this original application? It would be halfway
down here, "Description."

MR. DAMERON: I think she is talking
about --

A. Oh, "automotive related goods and
services."

BY MS. FINGUERRA-DUCHARME:
Q. Do you understand what "Filing Basis"

means on the application?

A. Oh, "Section 1l{a)"?

Q Yeah.

A Not really, no.

Q. Okay.

A But, you know, at the time I submitted the

application, the first time I had ever applied for a

trademark, I read what available -- information was
available at -- at the -- at the site, kind of made
an estimated guess of what I would fall under. But I

think maybe that was not the correct category, and I

think Evanko, I don't know if that was her first name
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or her last name, I think quite possibly that that
had been corrected, but I'm not sure what the filing

basis was at that point in time.

Q. Okay. Well, if you look here, you'll see
that on the first page you had 1(a)?

A. Right.

Q. Which means that it's use space. Do you
know what use space means? That --

A. That it's currently in use.

Q. Right, okay. And then for the same
description of goods, you had it as a 1l(b), and
that's intent to use?

A. Yeah.

Q. Now it's ringing a bell?

A. Yeah, I do recall doing that. And I

think my interpretation of intent to use was that
you're going to continue using it or something like
that. So there was an error in that, and I think we
came to the conclusion, with her advising and so
forth, that we came up with that -- whatever
currently is that. But there -- she did send

me documentation that --

Q. We'll get to that.

A. Yeah.

Q. Like I said, I'm not trying to trick you.
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I'm just going to walk piecemeal through.

A. Yeah. This is the first time I had ever
done that. And -- and as a layman, you know, going
through government documents and so forth, you know,
I did the best I could.

MS. FINGUERRA-DUCHARME: All right. Okay.

Off the record for just a second.

(A recess was taken from 11:12 to 11:13.)
BY MS. FINGUERRA-DUCHARME:

Q. All right. So this was your original
application. And you're correct, Patty Evanko was
the examining attorney, and she did send you what's
called an office action. She sent you -- she sent
you one, and then she sent you a fax of the second
one. They both are pretty much the same. I think
she forgot to put some information in the first one,
so I wanted to show you the second one that you sent
the next day.

This would be Dalton Exhibit 3, if you
want to take a minute to loock at that. And I can
point you to the specific parts, if -- I mean, you
want to feel comfortable reading this, but you don't
need to read the whole -- the whole thing.

(Deposition Exhibit 3 was marked for

identification.)
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A. Okay. Go ahead.

BY MS. FINGUERRA-DUCHARME:

Q. Okay. So you'll see on the first page --
A. This -- this looks -- okay. This is where
she's identifying that there's -- there's someone

currently using the mark or something?

Q. Somebody else has the application =--
A. Yeah.
Q. -- which I think is what you had spoken

about before.
A. Right.
Q. The other entity went and tried -- and now

it's being cited against you?

A. Right.

Q. I'm sure you weren't happy when you saw
that.

A. Right.

Q. Okay.

A. Right. But I knew I would prevail and
did.

Q. All right. Okay.

A. Go ahead.

Q. All right. So in the first part she tells
you about that other -- that other mark that she

thought was close?
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A. Okay. Now, this wasn't -- this -- I don't
think that this was, like, our -- our immediately
after filing communication. I think there were
several communications with her prior to -- to this,

if I recall correctly, because it seemed like to me

we -- we talked about description.

Q. That's -- that's part of this, too.

A That is part of it?

Q. Yep.

A Okay.

Q So if you look on page 2 of Exhibit 3,
where it says "Identification of Goods"?

A. Okay.

Q. That's where she says that it's indefinite

because it covers too many classes.

A. Right.
Q. And she gives some suggestions.
A. Right. And truthfully, this is legal

jargon, don't really know what it meant, but tried to
work the best way that I -- I think it was -- that
was several months before we finally came up with an
agreeable description.

Q. Right.

A. And I would basically communicate what --

what I did and she would make recommendations.
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Q. Right, okay.

A. I'm not certain. You know, for me to
interpret what all this means, I don't know that I
would be much benefit to you.

Q. No, I'm not asking you to do that. I just
want to walk through the history of what happened
with this trademark.

A. Okay.

Q. And then on the -- on the third page of
Exhibit 3, you'll see where it says, "Basis for
Filing"?

A. Okay.

Q. And that's where she points out to you
that you can't have for the same goods and
services --

A. Right.

Q. -- intent to use and use space. So she
told you to choose one?

A. Right.

Q. And then she also talks about having to

provide a specimen to support whatever you say --

A. Correct.
Q. -- once you start to use it?
A. Right.
Q. Okay.
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A. And I think what had -- I think maybe not
this -- this time, but I think what had happened, I
just provided them a link, and they needed the actual
copy of it, so I had to print a copy of the Web site
and then send it --

Q. Right.

A. -—- send it to them as a specimen. Is that

what we're talking about?

Q. Yep.
A. Yeah.
Q. So as a response to this office action,

you decided to make it a use space instead of an

intent to use?

A. Correct.

Q. Okay. This will be -- this is a
printout -- Exhibit 4 is a printout of your response
to -- to the --

A. To Exhibit 37

Q. Yeah, to the July -- Exhibit 3 was her

July 30th, 2004 office action.
A. Okay.
Q. So Exhibit 4 is your response to that

office action.

A. Okay.
Q. Do you --
Elisa Dreier Reporting Corp. (212) 557-5558

780 Third Avenue, New York, NY 10017




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

62
(Deposition Exhibit 4 was marked for
identification.)
BY MS. FINGUERRA-DUCHARME:
Q. Do you see the submission date on the --
on the bottom of the first page of Exhibit 42 Can

you tell us what date you submitted this response?

A. December 30th, 2004.

Q. Yep, okay.

A. And when was --

Q. The other -- the office action was July

30th, 2004. You generally have six months to

respond.
A. Okay. And is that within that six months?
Q. Yep.
A. Okay. I don't know why I waited six
months. I don't know if there were -- I mean, we
had -- we had e-mailed back and forth.
Q. I think you waited because you were
dealing with that other mark?

A. Nowcom probably.

Q. Okay. So if you look on page 2 of Exhibit
4, this is where you went ahead and you made
amendments to your application. If you want to take
a moment to read just that first little section

there. Can ycu tell me how you now describe your
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goods and services? You see how it goes from that to
that?

A. Okay. When you're saying "now," do you

mean as of --

Q. As of this --
A. -- this particular date?
Q. Right. Now, as of -- in your office

action response, which is Exhibit 4, can you tell me

how it was that you changed the description of goods?

A. I don't really recall, but I think -- I
think she wanted -- I think what it said -- what she
said --

Q. You can just read from right here, 1if you

want, even into the record.

A. I -- first, let me preface, okay, I have
not read Exhibit 3, okay, so I'm basing my response
from what I recall at that time. I believe Exhibit
3, she said my description was too broad, she needed
me to narrow it, okay. So I then narrowed it to, are
you talking about "Class 035 for providing online
management tools and information regarding
automobiles for sale via the Internet, parts and
accessories; and dealerships in the field of
automobiles."

Q. Right.
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A. Okay.
Q. So this -- that was your new description
of goods that you submitted in Exhibit 4 --
A. Right.
Q. - in response to the examining attorney's

objection that it was too broad?

A. Correct.
Q. Okay.
A. And that's how I -- that's how I felt I

best described the services I offered that we had
already discussed.
Q. And you also changed the filing basis to

limit it to now just 1(a), which is "Use in

Commerce," right?

A. Yeah. I believe she said you had to have
one or the other. I was currently using, so I
changed it to 1(a).

Q. And what date do you say in that -- that
paragraph, that Section 1(a) paragraph, what date do

you claim first use?

A. Okay. At that point in time, I -~ I
referred to -- off the top of my head, I -- what I
did, I did a search of when I registered the domain

name, put that as first in use. Prior to that, if

you look at when it was saying 1/1, 1999 --
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Q. Yeah, '99.

A. -- that's when I was developing the
concept, still doing consulting for dealerTools, and
it wasn't until I registered the mark that I actually
put it in use.

Q. Okay. So the January 1, 1999 date was

when you were conceiving of it?

A. Correct.

Q. And then --

A. Yeah, yes.

Q. And then the October 5th, 1999 date, that

was the date that you registered the domain name?

A. The domain name, yeah.

Q. Okay.

A. Now, whether -- now, whether I --
truthfully, whether I actually used the -- the
dealerDashboard brand prior to actually registering

it, identifying it, I can't really say, but I can say
definitely when I registered the -- the trademark,
because I was obviously researching that name and so
forth before I registered to see if the name 1is

available, to see if there was anything out there

competing or -- or anything like that. So —--
Q. When you said, though, registering a name,
you mean registering a domain name?
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A. Correct.
Q. Okay. As opposed to registering the
trademark in the trademark office, which wasn't until

2003, you're saying?

A. Well, common-law registry was when I put
the Web site up, and it was registered at that time,
which would have been -- and registering that with
the domain, it would have been 10/5 of '99.

Q. I just want to make sure we understand.

A. Right.

Q. Because yqu're using some terms that can
have different meanings --

A. Okay.

Q. -- so —--

A. Yeah, right.

Q. And I appreciate that you're not a lawyer,
so I don't -- I want to make sure that we are on the
same page.

A. Yeah.

Q. So the date that you -- that you claim
here as your first use in commerce, October 5th,

1999, that's the date that you registered the domain

name DealerDashboard.com?

A. Correct.
Q. Okay. And did you -- how long after you
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registered the domain name do you think you actually
put the Web site up?

A. You know, I think a lot of the Web site
was developed even before registering the domain
name. The only way I could retrieve that information
would have been at my first hosting company, and
they've been sold out and I can't get any records for
that, because I did try to get that. You know, I
would say the day that I registered the domain name,

it went live.

Q. Okay.

A. Because I had been developing it that
entire period of -- since, you know, that entire
year.

Q. Right.

A. Basically, I was in conflict with -- with

the organization I was with at dealerTools, and
basically I was, you know, well, if we don't get thié
straight, I'm going in competition with them. And so
I was developing the concept, the Web site and
everything. I had it already hosted, it just wasn't

live to the public.

Q. Okay.
A. Make sense?
Q. It does make sense.
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A. Okay.
Q. What -- what did that Web site first look
like on October 5th, '99?
A. Okay. What I'm going to have to do is --
I thought this might come up, so what I did, I think

I provided you --

Q. I can show you the document --

A ~-—- a link to Wayback.

Q. Okay. Yep.

A Okay. And it had the various things. So
what I -- what I did, and I will give you these
exhibits and -- and amend them to the exhibits you
currently have, and what that will do will provide

you how 1t looked.

Q. Perfect, great. We can mark this as
Exhibit 5. Did you bring copies or just one copy?

A. Yes, I did bring copies. I'm just trying
to get me one -—-

Q. Okay.

il

~- and then give you one.
Q. Perfect.
A If you want to look at those, and then you

can decide how you want to mark them.

Q. Great.
A. I think -- I think all I did was give you
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the link to Wayback and indicate that all of those
would --

Q. Let's mark these each separately. So if
you can give them to the court reporter so she can
mark them for us, that would be great.

A. Okay.

(Deposition Exhibits 5 - 8 were marked for
identification.)
MS. FINGUERRA-DUCHARME: Okay. We're
ready? ©Oh, I'll give you a second.
MR. DAMERON: Learning something new.
MS. FINGUERRA-DUCHARME: I know.
BY MS. FINGUERRA-DUCHARME:

Q. Okay. All right. So Exhibit 5, it's --
why don't you tell me what Exhibit 5 is, since you
brought it with you.

A. Exhibit 5, according to the Wayback
machine, this was the first date that they archived
the site. Now, I don't think that this was the
original site, but as it evolved, this is the closest

to the original that I have currently --

Q. Okay.

A. -—- available. And as you can see, a lot
of -- you know, a lot of the -- when you print it
out, a lot of the -- the things are not available
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anymore for -- when they archived them.
Q. Right.
A. But you'll see a blank where it says,

"Desktop Dealer Web Site Development," that was the
metatag and the alt -- alttag. That was a picture of
consumers, an automobile, and what I offered at that
time was Web site development for dealers.

Q. Okavy.

A. This was a new arena for dealers. Most of
the dealers didn't have their own Web site at that
time. This was before, you know, the tools now where
you could use templates and all that stuff.

My -- my site is pure code, so it was
developed HTML code prior to your tools that are
available now. And that's what this is, kind of the
primitive first use on -- on the Web site of an
automotive site. But you could see from the -- from
the start, I wanted to -- and the background would
have been totally -- totally black.

And from the start, this dashboard kind of
blended into the scene. And I wanted to create
the -- the perception, as you looked at the screen,
that you were actually sitting behind the dashboard
and viewing the things available in the automotive

world.
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Q. The -- this -- the buttons that are there
on the left --
A. Right.
Q. -- those are the services at the time that

were available?

A. Correct.

Q. Okay. So it seems to me as if your
company has evolved a lot through the years as -- in
terms of the kind of information that you can provide

to consumers and dealers?
A. It has expanded with regards to -- to the

amount of information available --

Q. Yeah.

A. -~ because there has been more information
available as time evolved. But if you can look on --
on there, you can see that the Automall, which would

have been the dealer -- the opportunity for consumers

to purchase automobiles directly from the dealer --

Q. Yeah.

A. -- the dealer-to-dealer auction, which is
still available. Now —--

0. And that was where you just sold parts
and --

A. Well, the dealer-to-dealer auction would
be like a wholesale auction from dealer to dealer.
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Q. Yep.

A. And in that were management tools for a
dealership that provided them financial information
with regards to their operation. So in that software
package, the dealership that participated in that
subscriptién service had management tools available
to them with regards to return on investment, aging
of inventory, so on. And I think I provided you
screenshots of that information. Now, that -- that
was availlable from day one.

Q. Okay.

A. Okay. The Desktop -- the Dealer Desktop,
that would have been a link to those consulting
services that I presented to you with regards to
reviewing the financial statements, providing tools
to better manage them. The company, I did print that
out, because I tried to get a concept of -- from day
one how I came about developing DealerDashboard,
so --

Q. Exhibit 6 is fhe company definition?

A. Right, okay. S0 -- and as you can see, as

I previously testified, "Behind the

wheel@dealerDashboard.com - We Deliver." And -- and

my -- my thoughts behind that was the perception is

sitting behind a wheel as you look at -- as you look
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at the computer screen, and the fact that you had the
mouse wheel in your hand.

Q. Yeah, okay. And then Exhibit 7, why don't
you take a look at that as --

A. Exhibit 7 is a definition of "dashboard"
from Dictionary.com, and that was based on the Random
House Unabridged Dictionary.

Q. Okay. And what does -- what is the

definition of a dashboard?

A. Reading from --
Q. Yes.
A. -- Exhibit 7, "a panel beneath the front

window gauges and accessories for the use of the
driver; instrument panel."

Q. Okay.

A. "A board or panel at the front of an open
carriage or the like to protect from mud or dirt cast
up by the hoofs of the animals drawing the
carriage" --

Q. Okay.

A. -- 1s what it should say, but it doesn't
look like I printed it too well.

Q. Exhibit -- you would agree with the
definition, at least in the definition number 1 for

dashboard, that's accurate?
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A. I would, yes.
Q. Okay. Great.
A. And -- and I might add that my view of the

front window when developing the unigque term
"DealerDashboard" was the front window would be the
desktop monitor that you were viewing.

Q. Okay. I'll let you tell me what Exhibit 8
is, just --

A. Exhibit 8 is the definition of "honda."

Q. All right. Well, thank you for bringing
that. And when you filed all of your responses, did
you understand the "Declaration Signature," the
paragraph that you were signing to? If you want to
take a look at that, we are back on Exhibit 4.

A. That that was true, to the best of my

knowledge and so forth; is that what you're saying?

Q. Yep.
A. All right.
Q. Okay. If you want to take a moment to --

just to look at the last two lines of the

"Declaration Signature."
A. It looks like the last two lines are
fairly long. Let's see.
Q. If you go with -- from the semicolon,
"that if the original application was" -- well,
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actually, that -- starting from the -- from the
comma, "that all statements in the original
application and this submission."”

A. That all statements "made on information
and belief are believed to be true"; is that what

you're asking me?

Q. And the line --
A. Right above it?
Q. -- above it, "that all statements in the

original application and this submission made of the
declaration signer's knowledge are true"?

A. Yes.

Q. And then, "and all statements in the
original application and this submission made on
information and belief are believed to be true." And

then is this your signature below that statement?

A. It's my electronic signature.

Q. Right. And you were the one who filed
this -- this response?

A. Correct.

Q. Okay. All right. Now, with that -- I

believe how this happened, according to what I was
able to piece together from the PTO Web site, with
your response, you also submitted information --

additional information and specimens, and you

Elisa Dreier Reporting Corp. (212) 557-5558
780 Third Avenue, New York, NY 10017




76

1 resubmitted sort of the -- her office action.
2 MS. FINGUERRA-DUCHARME: So if we can mark
3 that as Exhibit 9.
4 (Deposition Exhibit 9 was marked for
5 identification.)
6 BY MS. FINGUERRA-DUCHARME:
7 Q. The first few pages appear to be —-
8 A. So it's your -- it's your representation
9 that I resubmitted this pack to the -- Evanka,
10 Ms. Evanka?
11- Q. Right. That this was submitted in further
12 support of your response to her July office action?
13 A. Was there a request other than -- other
14 than what you've shown me so far that I provide
15 additional information?
16 Q. I think that you needed to -- that you
17 tried to provide specimens because she had asked for
18 more specimens?
19 A. In that same --
20 Q. Right.
21 A. Okay.
22 Q. So if you can go eight pages deep of
23 Exhibit 9, tell me what this --
24 A. Does it have a number on the page?
25 Q. It looks like tnis.
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A. Okay. So that's an -- that's an e-mail --

looks like an e-mail, okay.

Q. Do you know what this is?

A Okay. This is -- looks like to me.

Q. All right.

A Okay. And I think I indicated that we had
e-mailed each other back and forth. So this looks
like from Ms. Evanko -- or it may not have been from
her, it may have been from the patent -- or trademark
office to me.

Q. It's acknowledging receipt of your

response, right?

A. Oh, okay. So it's an automatic --
Q. Right.

A. It's an automatic --

Q. Right.

A. -—- response, okay.

Q. You know, one thing that --

A. So I must have submitted something

electronically to them.

Q. Right. That office action response that
we --
A. Okay.
Q. -- looked at in Exhibit 4.
A. All right.
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Okay. One thing I didn't ask is when you
-- and you can look at the page that we're
now because this is just a copy of your

ion response in just a different format.

But when you put in your new -- your new description

of goods,

it says, "

automobile
A.
Q.
A.

testified

in the second line there's a semicolon, and

and dealerships in the field of

s,
Uh-huh.

What -- what did that mean?

It peant everything we had -- I've already
to. It meant providing dealerships those

13 services we've already discussed.

14

15

16

17

18

19

20

22

23

24

Q.
dealership

A.

Q
A.
Q
A

Okay. It doesn't mean that you had a
in the field of automobiles?

Doesn't mean that I had a dealership?
Right.

Is that what you mean?

Right.

Correct. It meant that I was providing

dealerships those tools --

Q. Right, okay.
A. -—- as best as a layman can describe them.
Q. Okay. So on your ~-- tell me what the next
prage is of Exhibit 9.
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A. Oh, I think -- okay. This is -- okay.
This is a Whois database. Whois database shows the
registrant of a domain name. They asked me for a
first use date.

Q. Yep.

A. At that point in time, the knowledge that
I had in my head -- well, I know I first used it when
I registered the domain name, so I did a Whois. I
think they wanted -- maybe they wanted evidence
with --

Q Yep.

A. -- regard to the first use date.

Q Yep. |
A So I provided this as the date that I

registered the domain name as the date first in

use --

Q Okay.

A -- date, and --

Q. The next page --

A -- that I used the Wayback machine to
demonstrate the evolution of this site.

Q. Okay. And what is the next page here in
Exhibit 97
A. Okay. That would be ~- that would be what

we had marked as Exhibit 5, but with the background
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and the -- the rest of the graphics still available
to it. So remember I told you there was some
automobiles, and then if you look over there, like
a -- it's like a book that listed different -- I

don't have --

Q. Oh, I see, yeah.

A. Okay. That -- that's what -- that is that
Exhibit 5.

Q. Okay. And it seems like the buttons
are -- are in a different place, but where it
says "D2D Auction," that's underneath your

dashboard?
A. Okay. Well, then, that -~ that would have

been a predecessor to Exhibit 5.

0. Okay.

A. Okay.

Q. And is that where you would find the
dealership -- well, what would you find when you
clicked onto "D2D Auction"?

A. You would go to the dealer-to-dealer
auction explanation description page, so you could
actually subscribe online to those services. And it
explained -- I think I provided you screenshots of
that. It explains the different return-on-investment

tools that are available --
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Q. Okay.

A. -- these inventory AG tools that are
available.

Q. So that stuff was available?

A. Exactly.

Q. And the next page of Exhibit 9? So this
is the -- you called it the "Current Evolved Use," so
this is your current Web site?

A. Yeah, that must have been -- at that
particular date, that must have been like you
provided us --

Q. Yep.

A. -—- on that particular date the screenshot

of the Web site.

Q. Okay. Perfect.

A. I think she must have asked how it was
originally used and how it's currently used maybe.

There had to have been some reason why I would have

shown -- I don't know, because I, you know, haven't
read it, but that's -- that's my assumption.

MS. FINGUERRA-DUCHARME: Okay. Here is
another office action. If we can mark this --
sorry --

MR. DAMERON: Thank you.

MS. FINGUERRA-DUCHARME: -- as Exhibit 10.
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(Deposition Exhibit 10 was marked for
identification.)
BY MS. FINGUERRA-DUCHARME:

Q. Do you know what Exhibit 10 is?

A. Okay. I don't know what it is, but I --
you know, based on the representation here, that it's
a notice of suspending the process of --.of the
trademark. I'm assuming that's because of the
conflict with Nowcom.com attempting to exploit my
mark.

Q. And what was the date that this was sent?
It's on the first page.

A. 1/22 of '05.

Q. Yep, okay. And you're correct that the
first page she does suspend it, but then she -- on
the second page, she talks about how there's still a
few issues with the application itself, right?

A. Correct. I think she, if I recall,
claimed my -- my explanation of the services were
still generic -- somewhat generic, and wanted me to
narrow -- narrow the -- the verbiage --

Q. Right, okay.

A. -- 1f I recall correctly.

Q. If you look at paragraph 1, you can see

what her objections were, and the wording --

Elisa Dreier Reporting Corp. (212) 557-5558
780 Third Avenue, New York, NY 10017




10
11
12
13
14
15
16
17
18
19
20

21

23
24

25

83

A. If the wording is not -- yeah.

Q. Because it's too broad?

A. Yeah. Yeah, exactly.

Q. Okay. And then --

A. Go ahead.

Q. No, you --

A. The -- the current wording as stands,

which he finally approved, was recommended by her
after explaining to her what I did, okay.

Q. Okay. And then she also said that -- that
you had included specimens to support your use --

A. Well, I know she -- I didn't submit a
declaration, I think.

Q. Right.

A. So I had to do that, which she provided --
I guess this provides a sample --

0. Right.

A. -- declaration. So then I think I had to

submit everything again with a signed dec.

Q. Right.

A. Or I just had to provide the dec, I don't
recall.

Q. Okay. Yeah, here you go. That will help
you remember.

A. Okay. At that point in time --
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1 MS. FINGUERRA-DUCHARME: Let's mark this
2 as Exhibit 11.

3 (Deposition Exhibit 11 was marked for

4 identification.)

5 A. With regards to the dec page, I believe

6 that was done online, and I think she said that that
7 wasn't acceptable, that I had to mail it to her --
8 back to her or something like that.

9 BY MS. FINGUERRA-DUCHARME:

10 0. Okay.
11 A. Because if I'm not mistaken, there was
12 a -- there was a screen where you did that online,

13 and I'm fairly certain I did that.

14 Q. Do you recognize Exhibit 117

15 A. Correct. Yes, I -- well, I have never

16 seen this, but, I mean, it looks like the -- she must
17 have requested me to amend. And after she made the

18 recommendation of this wording, and then I submitted
19 it, and I think she approved it from this point

20 forward.

21 Q. Okay. When did you‘submit this office

22 action response reflected in Exhibit 11? It's at the

23 bottom of the first page.

24 A. "Signature Date, 02/14/2006."
25 Q. Okay. And when did you say that you began
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1 using the mark for -- on the goods that are described
2 here, which is "First Use Anywhe}e Date"?
3 A. 10/5/99.
4 Q. Okay. And your new description included
5 "providing automotive dealerships managerial
6 information concerning their Sales, Service, and
7 Parts departments key financial indicators of how

8 their dealership is performing via the Internet,"

9 right?
10 A. Uh-huh.
11 Q. And you were -- you were doing that as of

12 October 5th of '99°?
13 A. Correct.
14 Q. Okay. But you didn't -- nobody was

15 actually signed up to use those services at that

16 time?

17 A. Correct.

18 Q. Okay.

19 A. They were available.

20 Q. They were available?

21 A. Services were available.

22 Q. Okay. What does "key financial

23 indicators'" mean? I think I understand based on what
24 we've been talking about, but --

25 A. Well, for example, in a dealer-to-dealer
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wholesale auction, the dealer will purchase a vehicle
and then sell that vehicle. Some of the key
financial indicators of that vehicle, what his return
on investment is, so there are various factors that
you look at with regard to each department.

Now, with regards to an automobile and
what is provided on -- on the Web site at that time
would be how much did the vehicle cost? How much did
you invest in preparing that vehicle for sale? How
much did you invest in repairing that vehicle to make
1t roadworthy and safe for a consumer? What's the
cost of the titling? What's the cost of your
financing to floorplan that vehicle, your interest
costs and so forth? What did you sell the vehicle
at? What is your return on -- on investment? So
those are the key financial indicators for that

particular automobile.

Q. Okay. And this is your electronic
signature on the "Response to Office Action," right?

A. Correct.

Q. Okay. I would have to say the amount of

correspondence is unbelievable.

Okay. Let's mark this next office action.
A. Well, that's what happens when a
layman --
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Q. Yeah, Exhibit 12.
A. -- does things on their own.
Q. All right. Now, you saved the money but

you did not save the time?
A. Correct.
(Deposition Exhibit 12 was marked for
identification.)
BY MS. FINGUERRA-DUCHARME:
Q. Okay. What is Exhibit 12? Take a moment
to look at it.
A. This is where they accepted my submission.
Q. And they required you to submit a
declaration, right?
A. I sent 1t, yeah.
Q. It says -- why don't you look at the third

paragraph on the second page of Exhibit 12 --

A. I think --

Q. -- the second --

A. I don't think -- I think this is probably
a form -~ form letter. I don't think they required
me to have additional because this -- this has to do
with the specimen.

Q. Right.
A. Had already declared on a specimen as far

as the verbiage.
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Q. Right. But with it, she says, "However,
the requirement that the applicant submit a
declaration attesting to the use of the substitute
specimen in use in commerce at least as early as the

filing date of the application is maintained"?

A. Yeah, that has to do with the specimen.
Q. Right.
A. Not -- not the -- not the usage verbiage,

so there was no change in that.

Q. But she was requiring you to submit a
declaration that attests that that specimen was in
use at the date of the filing of the application,
right? Why don't you read --

A. I think you need to define "specimen."”
Because the specimen, as I interpret it, was the
representation of DealerDashboard in the -- in a
block form, okay, that's the specimen as a trademark.

Q. The specimen is -- is the evidence that
you put forth to show that you're actually using it
in commerce. Which, if you want to go back to

Exhibit 9, I believe that these were your substituted

specimens. Remember, we -- we went through these
before?
A. Right. And there was a dec that went with
that.
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Q. Right.
A. Okay.
Q. And it seems that he or she wanted you to

submit another declaration that says that these
substituted specimens were in use at the time of the
application filing?

A. That's not the way I interpreted it and

that's not the way that this was presented. This --

this is the same form -- form -- it looks like a form
letter of -- of, you know, any type of action from
the office, and this -- this basically -- that has

been accepted and made of record.

Now, 1f there was -- if there was a
requirement for an additional declaration, then this
verbiage would not be accurate. The identification

of services has been accepted and made of record. So

if there was any other requirement before that could
have been accepted or made of record that there would
be required a declaration, that statement would be
false.

Q. Well, let me show you -- we'll mark this
as Exhibit 13 and then you can tell me what this
refers to then.

(Deposition Exhibit 13 was marked for %

identification.)
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A. Evidently I did then. I don't recall it,
but apparently I did. Apparently I complied in the
request.

BY MS. FINGUERRA-DUCHARME:

Q. Okay. So this is -- to be clear, the --
Exhibit 13 is a -- is a declaration by you saying,
"The substitute specimen was in use in commerce at
least as early as the filing date of the
application," right?

A. The amended application --

0 Right. '

A. -- which was 10/5 --

Q Right.

A -- first in use because the original
filing had the two different usage codes. So as of
10/5/99 --

Q. Okay. So let's --

A. -- "hereby warned that" -- was "in
commerce at least as early as the filing date of the
application," okay. My interpretation of this would

have been the amended application.

Q. Okay. So when you -- when you filed your
first application --
A. We'll use basis 1(a), 1l(b). I was told it
had to be one or the other. The amended application
Elisa Dreier Reporting Corp. (212) 557-5558

780 Third Avenue, New York, NY 10017




10
11
12
13
14
15
16
17
18
19

20

22
23
24

25

91
was amended to a first in use of 10/5/99, and then

this declaration would have been accurate based on

that.

Q. Okay.

A. That's the way I interpreted this.

Q. Okay.

A. Are we on the same page?

Q. Yes, absolutely.

A. Okay.

Q. I don't know if you want to take another
break, or are you good to keep going?

A. I wouldn't mind stretching my legs, if you
don't mind.
Q. Okay. That's because it's a good -- it's
a good time to stop for a few minutes.
A. Great.
(A recess was taken from 11:58 to 12:06.)
MS. FINGUERRA-DUCHARME: I am going to
mark your answer.
(Deposition Exhibit 14 was marked for
identification.)
BY MS. FINGUERRA-DUCHARME:
Q. Okay. Do you recognize Exhibit 147
A. Oh, okay. This is -- this was, I'm

assuming, the filing of my answer to Honda Motors'
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opposition to the registration of DealerDashboard.

Q. Okay. Can you turn to page 5 of Exhibit
1472

A. Yeah.

Q. Do you want to take a moment to read that
first paragraph?

A. At the top of page 5, where it starts,
"The applicant"?

Q. Yep.

A. I would prefer to see some exhibits. I
don't see the exhibits attached, but --

Q. Okay. I wanted to ask you about the first
sentence.

A. Uh-huh.

Q. What's your basis to your statement that

"applicant has invested extensive time and resources
building the non-generic brand DealerDashboard as a

source identifier"?

A. Uh-huh.
0. What's the basis for that statement?
A. That -- that I have invested extensive

time and resources?
Q. Right.
A. Just the writing of the code, the Web

site, is extensive time and resources.
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Q. But how about building it as a brand?

A. As a brand? That is building it as a
brand to -- to identify it on the Web --

Q. Okay.

A ~-- as a brand.

Q. Okay.

A So the time and resources also involved

making sure that that brand remained in the number
one spot, and that was defending the brand.

Q. Okay. When you say "number one spot,"
what are you referring to?

A. If you go to a search engine, any major
search engine, and type in either DealerDashboard,
without a space, or Dealer, space, Dashboard, vyou
will find DealerDashboard.com as the number one
ranking spot in that search engine.

Q. Okay. We'll get into that actually in a
little bit. We'll go over how you -- how it is that
you're able to try to secure that -- that spot. But
do you have -- other than searches through search
engines, do you have any other evidence that -- to
support your statement that DealerDashboard
identifies one source?

A. I don't think I understand your question,

ma'am.
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Q. Okay. You said in your answer that

DealerDashboard is a source identifier?

A. Right.

Q. And the source it identifies is you?
A. Correct.

Q. So what I would like to know is, what

evidence do you have that supports the statement that

the term "DealerDashboard" identifies you as the soul

source?
A. Okay. Search engine -~ search engine
marketing is a very lucrative field. To maintain the

number one spot on any term is a very valuable asset,
okay? Now, secondly, the independent company,
Ranking.com, ranks Web sites, and this -- what I have
explained verbally and I think with the exhibit it
would demonstrate their -- their independent
interpretation of the value in ranking of
DealerDashboard.

Q. Okay. 2And we will get into both the
search engines and Ranking.com in just a moment. So
you don't have any other evidence that shows that
consumers associate your services with
DealerDashboard other than the search engine results
and Ranking.com?

A. I don't think I said that.
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Q. Okay. So what --

A. I think there ~-- it's very clear, whenever
anyone attempts to duplicate your efforts, you're
perceived as being a valuable asset. And -- and so
the evidence I would have that the DealerDashboard
brand has gained recognition is the fact that people
try to emulate, use DealerDashboard in their -- in
their metatags to direct traffic to them, so -- and

the evidence is clear in the search engines.

Q. Okay.
A. And let me -- let me preface that, okay?
DealerDashboard is marketed primarily on the Web. So

the best indicator is, 1if someone were searching for
DealerDashboard, who are they going to see? And the
number one spot is very critical.

Q. Okay. Who were these other entities that
you say have tried to direct traffic to them by using

DealerDashboard?

A. Nowcom.com was one of them --

Q. Okay.

A. -- to prevail in the trademark, which vyou
have the -- in the opposition to their trademark, you
have their -- their -- BMW attempted.

Q. And what -- can you tell me about BMW?

What did they do?
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A. They branded their -- their dealer
interface as DealerDashboard.

Q. Okay. So that's -- that's different than
any evidence that shows that a consumer associates
you with DealerDashboard. That's what I'm looking
for.

A. Well, isn't a dealer a consumer? My -- my
interpretation of a consumer would -- especially
within the automotive industry, would be any dealer,
manufacturer, parts supplier, consumer who purchases
those products; those are my -- those are the markets
that DealerDashboard is aimed at. Those are the --
those are the markets where DealerDashboard has a
desire to protect its image, its brand.

Q. Well, I'm trying to find -- I'm trying to
understand, though, other than Ranking.com and -- and
the search engines, what evidence that you have that
shows that consumers, when they think of Dealer --
when they hear the term "DealerDashboard," they think
of your Web site?

A. Well, you know, you're asking me to
speculate.

Q. No, I'm not asking you to speculate. I'm
asking you, do you have any market data research?

A. I think I've indicated in the -- in the

Elisa Dreier Reporting Corp. (212) 557-5558
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interrogatories here, I have not done any
independent. The marketing -- the marketing that I
provided was an independent Ranking.com, who has --
who has ranked the site based on the industry and all

Web sites.

Q. Okay.

A Okay. And we're in the top million.

Q. Now --

A We're actually in the top half million
sites.

Q. Now, has your Web site ever been reviewed
by Consumer Reports?

A. No.

Q. Has your Web site ever been mentioned in
Consumer Reports?

A. Not that I -- not to my knowledge.

Q. Has your Web site ever been reviewed in
any national publication?

A. Not to my knowledge.

Q. Has it ever been mentioned in a national

publication?

A. My particular Web site?
Q. Yes, DealerDashboard.
A. A particular -- there have been press

releases with regards to DealerDashboard, so, I mean,

Elisa Dreier Reporting Corp. (212) 557-5558
780 Third Avenue, New York, NY 10017




10
11
12
13
14

15

=
(02}

17

18

18

20

21

22

24

25

98

those have been published and those are available on

the Web.

Q. Okay.

A. But as far as, like, has somebody came to
me and reviewed and say, hey, you're really

fantastié, DealerDashboard, you know, let me do an
article on you?

Q. Right.

A. No.

Q. Okay. Can you provide me with the press
releases? I'm not sure if they've already been
produced.

A. I think you have already been provided
with them.

Q. Okay. So they're in my stack?
A. Uh-huh.
Q. Has -- has your Web site ever been

reviewed in an automotive trade journal?

A. No.

Q. Has it ever been mentioned in an
automotive trade journal?

A. Not -- not to my knowledge.

Q. Okay. Do you promote your services at
dealer trade shows?

A. I promoted at one dealer trade show.
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Q. When was that?
A. And you were provided that information.
Well, actually, I didn't present it at the trade
show. I -- I provided items that had the brand
DealerDashboard as giveaway gifts as a promotion, and
that was a Corvette club in Michigan. And in the

interrogatories, I provided that information.

Q. Okay.
A. Exact date I didn't have.
Q. You mentioned press releases before, but

has your Web site received any unsolicited media
attention?
A. Unsolicited media attention. First, could
I speak to my attorney, please?
Q. Sure.
(Attorney-client discussion.)
MR. DAMERON: I'1ll object for relevance,
but you can go ahead and answer.
THE WITNESS: Now, could you repeat the
question for me, please?
MS. FINGUERRA-DUCHARME: Will you read it
back?
(The record was read.)
A. No, that I'm aware of.

BY MS. FINGUERRA-DUCHARME:
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Q. Do you advertise your Web site on the
Internet?

A. You mean do I pay for advertising?

Q. Yes.

A. Have I paid for advertising? I don't
recall if I've paid. Do I advertise? I do advertise
through reciprocal links, which would be in-kind

donation for, I provide you a link, you provide me a

link.

Q. And why don't you explain that -- explain
that more. How many places -- how many Web sites are
out there do you think -- and here you can give me an
approximation -- that you have a reciprocal
relationship? So I'll go -- I'll be -- I'll be on
another Web site and I'll see a link to

DealerDashboard.com?
A. Okay. Well, again, object to relevancy,
but if you go to Ranking.com, on that document, it

also has how many links there are to your site.

Q. Yeah.

A. And those vary, so I would refer to that
document because I didn't -- I didn't keep track of
it.

Q. Okay.

A. But, I mean, I probably have 650 requests
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right now, in my -- in my query to review with
regards to a request for a link or a request to be
posted on DealerDashboard, so I would review that. A
lot of it's spam, but those that are -- that are --
let me say this. Any major link database in the
automotive industry, you will find DealerDashboard --

Q. Okay.

A. -- whether that be automotive.com. A lot
of them have disappeared over time, but at one time,
any major automotive site that provided a link, you
would find DealerDashboard.com.

Q. All right. Let's -- let's talk a bit
about Ranking.com. What is Ranking.com?

A. Ranking.com is an independent ranking
service for Web sites, and they -- and they have
ranked DealerDashboard.

Q. Okay. Do you have an affiliation with
Ranking.com?

A. As far as some type of an affiliate
agreement or something like that? No, I think ~-- I
know I have signed up for them to send their
information of how I rank, and those rankings are
posted on my Web site. Now, whether you consider
that an affiliation arrangement or not, I don't know.

Q. Do you have to pay them any kind of a fee?
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A. No.
Q. Okay. How did you learn that

DealerDashboard.com was listed on Ranking.com?

A. You know, I don't know. I think maybe --
I think maybe a search and -- it popped up in a
search in one of my regular routines to defend the

brand.

Q. Okay.

A. And probably visited the site, saw that
they had ranked, and then asked them to send me --

you know, what -- I -- I would have to go through the

site currently.

Q. Okay.

A. But I've been -- you know, have received
-- I've received ranking monthly from them and it
changes.

Q. Okay. In your answer, which was Exhibit
14, you said that you've received recognition by
Ranking "as being within the top 25% of all the top

1,000,000 websites"?

A. Right.
Q. What do you base that statement upon?
A. Ranking.com and the document. Do you have

the exhibit?

Q. I do. I was going to turn to it in a
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second, but we can turn to it certainly.
A. That was my interpretation of the -- of
the information they provided me.
Q. Okay. This is 15. Why don't you identify
for the record what Exhibit 15 is.
(Deposition Exhibit 15 was marked for
identification.)
BY MS. FINGUERRA~-DUCHARME:
Q. Will you identify for the record what the

document is --

A. Oh.
Q. -- or the package of documents are? -
A. This looks like exhibits filed along with

the answer.

Q. Okay. So you were -- I had asked you the
question, what do you base your statement that
DealerDashboard is ranked in the top 25 percent of
the top -- of all the top 1 million Web sites?

A, If you look at Exhibit E, dated 1/6, 2007,
of your Deposition Exhibit 15, E(1), the first line
is, "Traffic ranking among all sites." 11/15/2006,
you'll see I am ranked 223,928, okay? That would
fall within the top 25 percentile of the top 1
million sites, okay? They only rank the top 1

million sites, okay?
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So utilizing that figure right there of

all sites, all of the top 1 Internet -- 1 million
Internet sites, they have ranked DealerDashboard.com

within the top 25 percent. Does that clarify for

you?
Q. Yep.
A. Okay. And if you'll --
Q. But if you look -- if you look on -- on

that page where DealerDashboard.com appears, you'll
see where it says, "Web Rank," you're -- you're
ranked 223,000, but if you look down to rankings 42,
43, 44, they're over -- they're -- they're ranked
over a million?

A. Where -- I'm sorry? Okay. You're talking
about -~-

MR. DAMERON: E(4), it looks like.
A. You're talking about E(3)?

BY MS. FINGUERRA-DUCHARME:

Q. BE(4).

A. E(3) and E(4), okay. So you're -- now,
okay. That -- okay. You're saying those particular
sites --

0. Right.

A. --— of 1 million? Okay. That's that
industry, okay? So in -- in the industry, they
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continue to rank, in the automotive industry.

Q. Okay. I guess I just don't see what
the -- I still don't see the support that 25 percent
of the top million because it seems like it ranks
more than a million, and I don't -- I just don't see
how we can -- we can say --

A. Somewhere -- somewhere along the line, I
read -- becguse I obviously went to their site,
somewhere along the line maybe they claim that the
top million sites was -- was where you wanted to be
or something like that, but that being if you -- if
you took the top 1 million sites, that figure would
still represent the 25 percentile, okay? Now, if
they continue to rank past 1 million, that's not a
concern to me, okay? So that would be my
representation in that answer --

Q. Okay.

A. -- based on their independent analysis.

Q. Okay. And this -- what is the category
for this ranking?

A. Okay. This would be
"shopping/automotive/buyers services."

0. Okay. Does -- this would be the retail --
geared towards consumers-?

A. Well, let's see who's -- let's see who's
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in there.

Q. Edmunds and Blue Book.

A. Most of these is kind of a mix because
most of these provide services to dealers. They're
like the after-market supplier to -- to dealerships.

Q. Okay.

A. For example, you know, Kelley Blue Book is
a supplier, which is ranked number one at this

particular time. If you'll look down there, you'll
see Auto World is ranked number 16, and that's the
same company that I had the co-branding with; okay?
They sell lead services to dealerships. So when you
say "consumers," I'm not certain that that would be
accurate, if you're -- if you're only considering

consumers as being the individual looking to buy a

car.

Q. So how -- what consumer then do you think
is -- is -- when -- when it says "buyers services,"
who's the buyer that -- that you believe that this is
ranking? Is it dealers and -- and general consumers
then?

A. Well, you know, that I don't know, but -~-
but I would say that -- off the top of my head that
"buyers services" would be these particular people,
which is how T classified myself when I categorized
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DealerDashboard, providing services to dealers, which
all of these people do, they provide dealer -- you
know, they -- they have a Web site, a consumer goes
there, submits a lead. Before that lead gets to a
dealer, a dealer has to pay for that lead. Does that

explain your question?

Q. I think so.
A. Okay.
Q. Do you know how Ranking.com made the

determination that you were ranked number 28?

A. I would assume statistically.

Q. All right. I have -- let's mark this. I
have a printout from Ranking.com that discusses that.
Actually, I'll give you the color one. That's the
original.

(Deposition Exhibit 16 was marked for
identification.)
BY MS. FINGUERRA-DUCHARME:

Q. I've handed you Exhibit 16, which is a
printout from Ranking.com that describes how they
gather the data and how they come up with their
results.

A. Okay. Let me just state for the record,
we're going to object again with relevancy. If I had

no business at all, that -- it wouldn't interfere
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with the registration of the trademark. Go ahead.
Q. Okay. If you see -- if you can turn to
page -- paragraph 1 on -- on page 1 of Exhibit 16.
And can you read into the record how Ranking.com

collects the data?

A. Are you talking about paragraph 1 --

Q Yeah.

A. -- under how does Ranking.com gather data?
Q Yes.

A "Ranking.com tracks over 215,000 'Net

surfers with our market research software (hundreds
of participants are added daily) as they visit
various websites during the previous month.
Personally identifiable information is not collected,
only generic information on the sites they are
visiting is gathered with the exception of secure
sites such as online banking or financial
institutions.”

0. Okay. So do you know what this market
research software is?

A. I do not.

Q. Okay. But it seems that they're basing

their rankings on the activities of 215,000 people?

A. Pretty good representative sample
statistically. Similar to a Neilsen.
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Q. Okay. So it's just by tracking these
people who have their software does Ranking.com come

up with their determination?

A. Based on this -- this paragraph, if you're
asking me to interpret how they -- it would appear
that they have identified themself as a statistical

analysis organization, developed software that --

that utilizes a representative sample similar to a

Neilsen, who have people who have -- opt in to
participate in their sampling. And based on the
statistics of those 215,000, which statistically

should represent the public at large, that is how

they have developed their ranking.

Q. Okay.
A. Does that answer your question?
Q. It does. Okay. If you go down on this

page 1 of Exhibit 16 under "Ranking.com Information
Defined," can you read what they state under "Web
Rank"? Can you read it into the record?

A. "Web Rank: The overall popularity rating
of a site as determined by the behavior of

Ranking.com's sample of Internet users."

Q. Okay. So the rankings are only based on
a -- on a small sample of -- of Internet users?
A. I wouldn't consider 215,000 a small
Elisa Dreier Reporting Corp. (212) 557-5558
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sample. I think it's good -- statistically it's
called a representative sample of the public at large

with any marketing service similar to Neilsen

Company.

Q. Okay.

A Well respected.

Q. What do you base that statement on?

A My knowledge and my college education with
regards to sales and marketing in statistics.

Q. Okay. But as we've discussed based on
this -~ the information provided by Ranking.com, the
only people who are participating in the ranking are

those who have downloaded this software?

A. I'm not certain that that is what this
says.

Q. Well --

A. I think it says it's based on -- they may
place a cookie -- if you visit their site, they could

place a cookie and then track you, okay? I don't

think it says what -- what you're representing.
Q. Well, it -~
MR. DAMERON: It's okay to say 1if you
don't know.
THE WITNESS: Okay.
BY MS. FINGUERRA-DUCHARME:
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Q. It just -- the first sentence says that
"'Net surfers with our market research software," so

that's what I was basing it upon.

A. Okay. Well, I don't -- I don't know, you
know.

Q. Okay. If we go back to the -- Exhibit 15,
in that Ranking.com, I guess you had it as

Defendant's Exhibit 4, that page there, that 1/6/2007

printout?

A. E(4), is that --

0. E(4)7

A. Uh-huh.

Q. So what is DealerDashboard.com ranked as

of January 6th, 2007, as reflected in Exhibit 157

Al Based on their category rank, I ranked
28th among the category that they are tracking,
"shopping/automotive/buyers services."

Q. And that ranking was 28 out of how many?

A. I think they ranked the top 50. I think I

only printed out, like, where DealerDashboard ranked.

Q. Okay. All right. So you're not sure if
there's more -- 1f there were more results, if it
went further than number 447

A. I am not sure. Basically when I presented

this evidence, it's that I just wanted to demonstrate
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where DealerDashboard was. So --

Q. If -~

A. -- you know, they may -- it may go up to
100. It may go up to 1 million, I don't know.

Q. If -- I'm just looking at the bottom of
the first page of the ranking. There's a little

arrow --

A. Correct.

Q. -~ that sort of shows to go to the next
page?

A. Uh-huh.

Q. Because it's pointing to the right.

A. Okay.

Q. And then on the next page --

A. There's a back arrow.

Q. Yeah, there's a back arrow.

A That could be all -- all that was
presented that particular month.

Q. So if that was all that was presented,
then DealerDashboard.com would have been 28 out of
447

A. If that's a representative at the end of
the page or ~-- vyes, 28th in of that categozry.

Q. So in that category, 1it's really the
bottom 50 percent?

Elisa Dreier Reporting Corp. (212) 557-5558
780 Third Avenue, New York, NY 10017




10

11

12

13

14

15

16

17

18

20

21

22

23

24

25

113 A
A. No, I don't think you could say that. |
Q. Well, 28 out of 44 is what?
A. 28 out of 44?2 That would be in the -- 22,
so it would be in the -- it would be in the below 50

percentile, if that's what you're asking --

Q. Okay.
A. -- which is pretty dang good.
Q. Okay. There's a -- there's a -- you

mentioned this before, and now that we have the
document in front of us, I want to discuss it.
There's a column called "Links," correct?

A. Correct.

Q. What -- what is that -- and on this
printout, it says 415 for DealerDashboard.com. What
is that column referring to? What links are they
referring to?

A. The amount of links back to that site from
other sites.

Q. Okay. So it's not the amount of links on

your site to other sites?

A. No.
Q. Okay.
A. It's the amount of return links to your
site.
Q. Okay. So the number of links that you
Elisa Dreier Reporting Corp. (212) 557-5558
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have on your Web site to other -- to other Web sites
would not affect your ranking?

A. To my knowledge, it wouldn't.

Q It's the opposite way?

A. I think that's the way it works.

Q Okay.

A I mean, there's a whole industry for
search -- for search engine optimization and I really
haven't explored that, but --

Q. I'm going to ask you a couple questions

about that in a little while,

A.

Yeah.

SO =

MS. FINGUERRA-DUCHARME:

you can please mark this as

BY MS.

Q.

(Deposition Exhibit 17

identification.)

FINGUERRA-DUCHARME :

Okay. Exhibit 17 is a

4th, 2008 from Ranking.com in the

Okay. Now, if
Exhibit 17.

was marked for

printout dated May

category

"shopping/automotive/buyers services." What is

DealerDashboard.com's ranking as of this May 4th,

2008 pr

A.
Q.

A.

intout?

Okay.

Elisa Dreier Reporting Corp.

780 Third Avenue,

New

York,

It is ranked 31st within 1ts category.

315,491 in the top million Web sites,
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trust ranking of 5.

Q. What is the trust ranking, by the way?
A. Trust ranking, there's -- there's a lot of
factors that are involved there. With regards to how

trustworthy you are to the consumer, that's based on
what information you provide, whether you provide a
privacy statement, whether you provide company
identification, how to contact you, whether you have
any history with regards to not paying your bills,

things like that.

Q. All right. Okay. And --

A. These -- these change -- these change
monthly.

Q. In Exhibit 15, what was the trust gauge

index for DealerDashboard.com?
A. I would say it was probably a 6. Usually
that's what it is, but -- where are we at, E(4), 1is

that where we're at?

Q. Yeah.
A. Yeah. It was a 6, yes.
Q. And what was it as of May 4th?
A. May 4th showed a 5.
Q. Excuse me?
A. May 4th showed a 5.
Q. A 5, okay. And --
Elisa Dreier Reporting Corp. (212) 557-5558
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A. And I might, just to -- just to clarify,
DealerDashboard ranks 31lst. You have a ranking at
number 10 -- at number 9 with a trust rating of 3.

Q. Okay. How many Web sites were listed in
this category on Exhibit 17 as of May 4th, 20082

A. 43.

Q. 43. So even though there's less Web sites
that are listed, DealerDashboard has gone down in the

rankings since January of '07, right?

A. This particular month.
Q. Right.
A. And I would -- I will say that prior to

the date that was in evidence in the answer, I had

been 36, 38 before. So it changes, based on those
215,000 -- I would assume, the 215,000, what they
visited in that particular month, so those change

from month to month.

Q. Right.

A. The fact that DealerDashboard is in that
category 1is what the aim of DealerDashboard 1is.

Q. Qkay. But it's -- it's based on
popularity of consumers in the automotive market,

right, the ranking?

A. For that particular month.
Q. All right. So at least in Exhibit 17, it
Elisa Dreier Reporting Corp. (212) 557-5558
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shows that the popularity went down for May of '08

as -- as compared to in January of '07?

A. I guess you could conclude that, yes.

Q. Okay. Let's go back to your answer, which
was Exhibit 14. Although, I will say that if -- if
you -- 1f you want to take a break now for lunch, we
can, and then we'll -- because I'm about to get into
search engines, which can take -- take a while, so
it's up to you.

MR. DAMERON: Do you want to take a break
now?

THE WITNESS: That's fine with me.

MS. FINGUERRA-DUCHARME: Okay. So we'll
take a break for lunch.

(A recess was taken from 12:46 to 1:31.)

MR. DAMERON: As far as objections are
concerned, Mr. Dalton would object to any of
these questions that pertain to ranking
popularity or business income from this because
he feels that -- that none of it is relevant as
to whether he should have the trademark,
correct?

THE WITNESS: (Nodding head.)

MR. DAMERON: That's fine.

MS. FINGUERRA-DUCHARME: Okay.

Elisa Dreier Reporting Corp. (212) 557-5558
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MR. DAMERON: There will be a continuing
objection, so to speak --
MS. FINGUERRA-DUCHARME: Right. ©No
problem.
MR. DAMERON: I won't try -- I won't try
to hold things up.
BY MS. FINGUERRA-DUCHARME:
Q. All right. Let's look at Exhibit 5 of --
I'm sorry, strike that.
Let's look at page 5 of Exhibit 14.
Exhibit 14, as you recall, was your answer. In that
top paragraph again, you state that "applicants
distinct brand ranks number one under the search term

DealerDashboard and Dealer Dashboard on search

engines." Do you know how Web site listings appear
on search engines -- I should say on search engine
results?

A. I don't think I understand your question.

Q. Before, earlier today, you were talking
about how important it is to be the number one hit,
you know, search result listing?

A. Correct.

Q. So what I want to know is, do you know how
the placement of a result is generated by a search

engine? You don't need to discuss how an algorithm

Elisa Dreier Reporting Corp. - (212) 557-5558
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works, but do you know how it is that your Web site,
DealerDashboard, would be ranked on a search result
list?

A, That would depend on the search engine

you're speaking of --

Q. Okay.

A. -- because each search engine has, like
you said, their algorithms, their -- their own
methodology of determining their search results. And

if you're asking in a general term, am I familiar
with some of the -- some of the methods that search
engines use to produce the results, I would say yes.
If you're asking if I'm an expert in search engine
optimization, no.

Q. No. I'm saying, before you spoke about
how that's really your top way that you market

yourself?

A. Correct.

Q. And I want to know how it is that you do
that.

A. Okay. How -- how --

Q. How do you get your -- before -- before
you had testified that -- I was asking you about

consumer recognition --

A. Right.

Elisa Dreier Reporting Corp. (212) 557-5558
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Q. -- and what evidence you have of that?

A. Right.

Q. And you said when you put DealerDashboard
into the computer -- into a search engine, my listing

is going to be in the number one spot, and to me,
that's my best way to get -- that shows me consumer
recognition. So I want to know if you know how --
how your Web site appears number -- in that number
one spot. Are there things that you do to ensure
that you can appear in a high listing?

A. Well, there's =-- you know, each -- like I
said, each search engine uses a different method. I
have never engaged in search optimization to gain a

number one spot, okay? All I have done is place my

Web -- my site on the Web and try to deliver a
quality site, a relevant site, based -- and I think
probably the -- one of the factors has to be the

longevity in business, as I was one of the first, you
know, when basically AOL was only the -- the open --
Open Directory Project was basically your main search
engine. It would be pre-Google time.

I would say that listing has been able to
elevate me to the number one spot. And then from
that point further, for me to maintain that one --

that number one spot on those terms, it has been

Elisa Dreier Reporting Corp. (212) 557-5558
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defending the brand. Now, did that answer your

question?

Q. Not really.
A. Okay.
Q. I guess you had said before that each

search engine sort of operates differently?

A. Uh-huh.

Q. So why don't we start with -- with each
one, because I think in your answer you talk about
AOL, Yahoo!, and Google.

A. Okay.

Q. So with Google, do you know how Google
generates the -- the listings when somebody puts --
when somebody puts in DealerDashboard into the Google
search engine, do you know how those results appear?

A. Are you talking currently, or are you
talking about the origination of DealerDashboard?

Because there are two totally different methods.

Q. Why don't we talk about both.

A Okay. Originally on Google, you submitted
to their search engine. And based on those
submissions, they would result in ranking. As
Google --

Q. What did you submit to Google?

A. When -- you know, probably prior -- prior
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to them really even becoming known, it was, you know,
you would get an e-mail if you were listed on, say,
the Open Direétory Project to submit to their search
engines, you know, as they were, you know, working

out of their garage or their one-room bedroom,

whatever they did to ~- to develop a -- to where they
are today, yeah, okay? So -- so they solicited me --

Q. Okay.

A. -- initially.

Q. All right. And you gave them some kind of
electronic information then?

A. Yeah. They =-- they had a form you filled
out and you -- and you did key words.

Q. Okay.

A. And then based on those key words, you
know, you would rank within the -- within their
engine. Since then, I don't even think you
necessarily have to submit to their search engine
because I think they send out a -- what's called a
spider or crawler, and crawl all sites and grab
certain key words or certain relevancy with regards
to a search term, and then rank you accordingly to
that.

Q. Is the content in your Web site easily

available to these Web spiders?

Elisa Dreier Reporting Corp. (212) 557-5558
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A. Yes.

Q. Okay. And you -- you purposely --

A. Well, the -- the index page is, yes.

Q. And you purposely crafted it so that it

would be easily accessible to these Web spiders?

A. The index page is -- well, no, not really,
because the best way for -- to do spiders now is they
have -- have a robot page that -- that directs the
spiders and it has all your information. ©No, my site
has been optimized in HTML code with metatags on key
words that I held relevant to my site. And so just
based on that core information is how it is ranked
within the search engines.

Q. Okay. So you -- you base it -- you
basically locad up your metatags with your key words,
and that's what gets reviewed by the search engines
to allow your Web site to be ranked high for those --
for DealerDashboard searches?

A. Well, I think Google doesn't really pay
much attention to key words anymore.

Q. Right.

A. They actually use the content of the page.
And, vyou know, even if it isn't in your metatag, they
assign a value to, you know, certain things that are

on your page and then would make that appear with
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regards to -- to the search.
Q. So because DealerDashboard appears so much
on your Web site page, it leads it to be having a

high ranking on a Google search?

Al I don't think I can come to that
conclusion, but let's take a look at the -- at
DealerDashboard because I don't see -- you know, I

don't see where DealerDashboard appears in the
written form.
Q. Well, I'm just trying to go back to what

your answer was before, because you said that they

searched the content. And I'm just wondering --
A. Right. But that -- you're trying to --
you're -- my interpretation is that you're taking

what I'm saying and concluding that because
DealerDashboard is plastered all over the page or in
the metatags, that's why it ranks there. That's not
the case.

Q. Well, then, why -- why do you think it
ranks where it does? You -- you claim in paragraph
-- on page 5 of your answer that "applicant's
distinct brand ranks number one under the search term
DealerDashboard and Dealer Dashboard on the search
engines Google, AOL, and Yahoo!," so I'm trying to

understand how it is that it ranks number one. What
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causes it to be number one?
A. You know, that's probably a question for
Google, AOL, and Yahoo! because, you know, I can't --
I can't really testify. That would be speculative at

this point --

Q. Okay.
A. -— for me to testify why it does. All I
know is it does, it has from day one. And I would

say why, because I was the only one out there that
used "Dealer" and "Dashboard" together, so that's how
unique it was. So I was number one one time and the
only one at one time. And -- and, you know, I have
just tried to maintain that through defense of the
brand.

0. But now there are lots of others that use

it, correct?

A. Use what?
Q. Use DealerDashboard.
A. There are other listings that will appear.

For example, if someone used the term "Dealer,"
someone used the term "Dashboard," it would appear in

the search engine.

Q. Okay.
A. And there are -- there are automotive
companies that -- that have attempted to use
Elisa Dreier Reporting Corp. (212) 557-5558
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DealerDashboard aﬁd appear in those search results,
and for the most part I've been successful in having
them cease that activity.

Q. When you say "for the most part," which
are the ones you have not been successful in?

A. Honda -- well, actually, I was successful,
they no longer appear in the search engine. But it's
a continuing evolving, just like any -- any brand
with any company that wants to exploit a particular
brand, there will be always somebody there trying to
exploit their brand, so it's a continuing process.
Now, I don't do anything other than defend a brand to
maintain the number one spot at this stage.

Q. Is there someone that you've sent a
cease—-and-desist letter to that hasn't complied with

your demands?

A. I don't think so. To the best of my
knowledge, I don't think so. Most have ceased.
Sometimes it takes more than one letter, but -- there

are some I haven't sent cease-and-desist letters to.

Q. You had said before that you believe that
AOL and Yahoo! operate differently than Google does
in terms of how they crawl the -- the Web to find
search results?

A. I would assume they do. I mean, they've

Elisa Dreier Reporting Corp. {212) 557-5558
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evolved, just like anybody else, and I don't think --
I wouldn't think that Google would provide the same
algorithm to its competitors, and I don't think its
competitors would provide the same algorithm to -- to
Google. And, you know, my only -- my only example of
that would be, you know, when you type in a search
engine -- different search engines, you're going to

get different results.
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Q. Well, have you -- have you changed your
source code in a way to optimize indexing for
DealerDashboard.com?

A. No.

Q. Okay.

A. My -- my -- it has been from day one,
which metatag -- you know, the metatags haven't
changed. I mean, I may have -- I may have removed
things that I didn't feel was relevant anymore or

things like that, but --

Q. I know that Yahoo! also has a paid
submission service --

A. Uh~-huh.

Q. -~ to guarantee their Web crawling. Do
you participate in that?

A. I have when -- several years ago I -- I

paid an independent company, ineedhits, to just
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submit -- a one-time submission. I think I've done
that twice. Other than that, no, I have not. I've
never paid Yahoo! or -- or AOL directly to give me a
ranking. I've never paid to be included in the
directory.

Q. All right. ©Let's look at the exhibits you
attached to your answers. There's a Google search
result, I think it's Exhibit F, which is part of the
Deposition Exhibit 15.

A. Okay.

Q. So what was this search for? And first,
why don't you explain for the record what this is a
printout of?

A. I'm at Exhibit -- Defendant's Exhibit F of
Deposition Exhibit Dalton 15, and this is a search --
a printout of a search result in the search engine
Google on 1/6 of 2007 on the search term
"DealerDashboard," with no space.

Q. Okay. What does 1t say under number of

results? It says, "Results 1 - 10"?

AL 1,110 for DealerDashboard.

Q. Okay. So there's 1,110 --

A. Listings on that term.

Q. That would have DealerDashboard?

A. Well, that would have "Dealer," that would
Elisa Dreier Reporting Corp. (212) 557-5558
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have "Dashboard."
Q. And then it says -- do you see —-
A. Or, actually, I guess that would be -- I

guess that would be just DealerDashboard, yeah.

Q. Do you see where it says, "Did you mean"?
A. Right.

Q. And it says, "Dealer Dashboard"?

A. Correct.

Q. What does that mean?

A. Well, it's separated, "Dealer" and

"Dashboard" as an additional search option for the
consumer.
Q. And if you look three pages in, there's

another Google search, correct?

A. Correct.
Q. And what is that search for?
A. That is a search term on the term in the

Google search engine, dated 1/6, 2007, on the search

term "Dealer Dashboard."

Q. And how many hits did that result in?
A. 1,140,000.
Q. So when there's a space, you get 1 -- over

1 million, and when there's no space, there's 1100
Web sites that would have DealerDashboard connected

as one word?

Elisa Dreier Reporting Corp. (212) 557-5558
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A. On that particular date, based on Google.

Q. And if you -- let's look back on the first

3 page, Defendant's Exhibit F. That was for

4

5
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DealerDashboard as one -- as one word.

A. Okay.

Q. How many listings were there?

A. Did I print out, you mean?

Q. Yeah.

A. I think I printed -- I think I only
printed the first page --

Q. All right.
A. -— of each. It looks like 11 listings,
which would be your top 10 listings.
Q. And the first few relate to -- is your Web
site, right?
A. Every one of them is my Web site.
Q. All right.
MR. DAMERON: Is that your Web site?
THE WITNESS: Yeah. That's a reciprocal
link.
MS. FINGUERRA-DUCHARME: Okéy. Let's mark
this next exhibit.
(Deposition Exhibit 18 was marked for
identification.)

BY MS. FINGUERRA-DUCHARME:
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Okay. Exhibit 18 is a printout from a
search on May 4th, 2008, and this search is
aler dashboard."

Okay. On this printout, which Web site

appears first?

A. Mine.

Q. Is "Data Analysis Dashboard"

A. That is a paid sponsored link.

Q. It's a paid sponsored link. And what
about the second one, the dundasconsulting.com?

A. That is a paid sponsored link.

Q. Okay. And is the enterprise-dashboard.com
a paid sponsored link?

A. I don't see that, ma'am.

MR. DAMERON: Right there.

A. "Sales Management Enterprise Dashboards"?
BY MS. FINGUERRA-DUCHARME:

Q. Yeah.

A. Oh, that is -- that's a new one that just
popped up, I guess.

Q. So this is not affiliated with you?

A. No.

Q. The "Dealership Sales Management
Enterprise Dashboards"” is not affiliated?

A. No. And if you'il take a look at that,
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that is a creative way to appear in the listing of
DealerDashboard. This particular enterprise,
enterprise-dashboard, has intentionally in their

title used DealerDashboards.

Q. Okay. If you look on the -- the Web site
that's indented in, it goes, "Auto Dealer Sales
Manager Dashboards Enterprise Dashboard." So it's

for the same listing. And you'll see in that little
summary there, it says, "Equipment Dealer Dashboard"?
A. Okay.
Q. That "Dealer Dashboard" is not referring

to your product or services, right?

A. I don't know. I would have to wvisit that
site. I don't know if that's a link back to me or if
that's -- or if that's, you know, someone attempting

to exploit my brand, I don't know.

Q. So do you -- do you ever go by Equipment
Dealer Dashboard?

A. I do have a section in my portal for

automotive equipment.

Q. How about the next listing down, "Denon

Canada/Dealer Dashboard"?

A. Right.
|
Q. Is that affiliated with you?
A. It is not.
1‘
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1 Q. Okay. And you see how it says, "The ;
2 Dealer Dashboard is the easiest way for Denon dealers |
3 to get the latest information on Denon products,

4 events, company information and more"?

5 A. Uh-huh.
6 Q. And that's not affiliated with you? f
7 A. It is not.

9 Dashboard" to describe their services?

10 A. They are --
11 Q. Okay.
12 A. -- non-competitively. Denon is not in

13 automotive.
14 Q. And the next listing down, it says,

15 "Dealer Dashboard Dealer Dashboard Key Performance

16 Indicators,” and the Web site is

17 goallinesolutions.com. Is that affiliated with you?
18 A. No.

19 Q. And the next one, it says, "Dashboard

20 Online," "Dashboard is the market leader in Web

21 management solutions for auto dealers. Dashboard

22 rapidly develops high quality system products and
23 related services," and it says dashboardonline.com.
24 Is that related to you?

1

1

|

8 Q. But they're using the terms "Dealer
i

l

|

|

!

25 A. It is not. ‘
|
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Q. Okay.

A. I have been unable to identify them. I
suspect that is -- belongs to Nowcom.com in
retaliation. They do not provide any information on
their Web site. They -- they used a cloaked ~-- not
cloaked -- alias registrar. I have attempted to have

them cease because not only have they duplicated my
services, they additionally have duplicated my trade
dress.

Q. Okay. The next listing, which would be on

page 2 of Exhibit 18, "Bookshelf v7.8: Using Siebel

Dealer Dashboards (Dealer)." And is that related to
you?

A. That is not -- they were issued a cease
and desist. This is an old press release. They have

ceased and desist.

Q. I'd appreciate if you could produce any of
these cease-and-desist letters and any correspondence
between you and these third parties.

A. What I have. I didn't keep a lot of them.

Q. Okay. Whatever you have. The next one
down is "Marantz America," M-a-r-a-n-t-z. And it
says, "The Dealer Dashboard is the easiest way for
Marantz dealers to get the latest ... As a Marantz

dealer, the Dashboard provides you with all kinds of
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product ..." Is this associated with you?

A. It is not. Marantz is part of Denon, the
same one that you mentioned earlier.

Q. Okay.

A. They have been -- as of this week, they
have been sent a cease and desist because they do do
car audio.

Q. And the next one is "Subaru Australia
Drives Dealer Productivity Via Plumtree-Powered ..."
"The dealer dashboard has streamlined communication
between Subaru and its dealer ... The dealer
dashboard in the portal has been a huge win for
Subaru.”" 1Is that -- is that related to you?

A. That -- that is -- that is the same as
Siebel up there. They used the Siebel interface. To

the best of my knowledge, they have ceased.

Q. So they're not affiliated with you?
A. They are not.
Q. All right. What about -- I'm sorry, 1f we

can go back to page 1 of Exhibit 18. The sponsored
links on the right --

A. Uh-huh.

Q. -- do you -- are you -- are any of these
sponsored links related to you?

A. No. I don't pay for it.
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Q. Okay.
A. I don't pay for advertising.
Q. So -- and there's a link that says "More

Sponsored Links," right? So if you clicked on that,
do you think that we would get a few more?

A. Based -- based on the assumption that
they -- they rank these according to relevancy, you
can see none of the sponsored links contain the words
"dealer" and "dashboard," okay?

Q. But seven sponsored links were generated
in -- in response to the search term "dealer

dashboard"?

A. Seven paid links were.

Q. Right.

A. Those are advertising links.

Q. How many results came up with this search

for "dealer dashboard"?

A. It says 1 - 10.

Q. Okay.

A. I'm assuming that's correct.

Q. And we've just determined that seven out

of those ten are not related to you?
A. I count eight, ma'am.
Q. You count eight, okay. So a consumer as

of yesterday, if they typed in "dealer dashboard,"”
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out of the ten results, eight of them would be for

services and -- services and products that are

unrelated to what you provide?

A. That's correct.

Q. Okay.

A. I might note, mine would be the top two.
Q. That's correct. Okay. Now, let's look

back at the documents you submitted with your answer,

which -- Exhibit 15. And I think that after the

Google search, there may be an AOL search. And,

again, you have -- you have two searches, one for

dealer hyphen -- I'm -- dealer, space, dashboard and

one for dealer without the space. For the first one,

which is DealerDashboard without the space, how many

results are generated there?

A. We're on Defendant's Exhibit G? I don't

see where they show the analysis of how many results.

Q. How many are printed on -- on the page

that you submitted?

A. Okay.
Q. Sorry about that.
A. I'm sorry, I misunderstood. Just on page
1 or -- yeah, okay. There's 10 -- these are the top
10.
Q. And of the top 10, how many are related to
Elisa Dreier Reporting Corp. (212) 557-5558

780 Third Avenue, New York, NY 10017




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

138
your services?

A. Seven.

Q. Seven, okay. Can you just let me know
which of the three that are not related to your
services?

A. We -- we discussed this one before, the

"Managing the entire sales process" with the sewells,

which is in Australia -- as you see, that's in
Aqstralia --

Q. Okay.

A. -- unrelated to the U.S. market. And that
is Subaru's a -- the distributor in Australia. And

then, once again, Denon.

Q. And which one was the third one?

A. Well, the one is at my site, the job that
-- DealerDashboard and careerjet.com, but it --

Q. Okay.

A. -—- does refer to my site because that's a

link back to my site.

Q. Okay.

A. Make sense?

Q. Yeah. So that is related to --

A. Yeah.

Q. -- to your Web site, okay. So there's

just two for this one?

Elisa Dreier Reporting Corp. (212) 557-5558
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A. Let me make sure that that's the way I am
interpreting it. Yes.
Q. So for -- in January of '07 for a search

for DealerDashboard connected as one word, of the --
the ten results, two of them are not related to you?

A. Right. 80 percent, yes.

Q. And then on the next search results, this
now is searching for Dealer, with a space, Dashboard,
and this was also done on January 6th of '07. Can
you look through those and tell me --

A. Okay.

Q. Tell me the -- first, let's establish how

many hits there were.

A. "Hits," you're meaning search results?

Q. Search results, yeah.

A. Okay. The first page is usually the first
10, but I will -- I'll do a manual count.

Q. Well, there's --

A. Okay. This is more. 14.

Q. Oh, you're not counting the top three?

A. Those are paid links.

Q. Okay. So those are --

A. Those are sponsored by people paid to --

to be put there.

Q. Okay. But they -- but that's what the

Elisa Dreier Reporting Corp. (212) 557-5558
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consumer first sees are these first three results?

A. The consumer sees that, but the consumer

w N

is well aware that somebody has paid to be there and
4 not necessarily reflective of the -- of the actual

5 search term in which they --

6 Q. Okay. So --

7 A. For example, Pontiac Motor Company, Mazda
8 bought spots in the first three spots. So

9 competitors -- there has been case history,

10 competitors will definitely buy your search terms and
11 it has been determined to be legal to do that. So
12 the consumer is well aware of that.
13 Q. Okay. So notwithstanding the sponsored

14 links, we've got 14 search results?

15 A. That was my count, ma'am.
16 Q. Okay. So of these 14, let's go -- let's
17 go through -- let's go through them like we did

18 before. The first --

19 A. 14, yes.

20 Q. The first two are yours, right?

21 A. Correct.

22 Q. DealerDashboard.com, DealerDashboard.com.

23 The third one down is Denon, which we spoke about
24 before?

25 A. Uh-huh.
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Q. This next one, "Steve Kolb Web Design,"
"GUI designed for Dealer Dashboard Data Mart
project." Is that related to you?

A. It is not. 1If you go to that particular
site, you won't find DealerDashboard on any of their
things, so that apparently must be in a metatag.

Q. They talk about a "Dealer Dashboard Data
Marked project"?

A. Yeah. I've been to that site and I -- you
go to the site, you don't see DealerDashboard, so it
has to be embedded.

Q. Okay. This next one, the "dashboardspy,"
is that related to you? It talks "Equipment Dealer
Dashboard"?

A. No. And I'll tell you, I went to -- went
to tﬁere. That looks like a -- that looks like a
spam site to me.

Q. The next one down, "PopShop Online," "in
your Dealer Dashboard Help File list." 1Is that
related to you?

A. It is not. And I'm surprised to see them

because they agreed to cease and desist.

Q. The next one is also "PopShop."
A. Those have to be o0ld.
Q. This is from January of '07.
Elisa Dreier Reporting Corp. (212)y 557-5558
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-— you know, it was some

kind of thing that has been cached.

Q.

A.

Okay.

agreed to cease.

Q.

It may still appear,

The next one was for

even though they've

"thomasnet.com."

"The Dealer Dashboard also connects dealers to a

variety of online advertising options." 1Is that

related to you?

an old directory.

A.

That is not.

and has agreed.

Dealer Business."

Q.

L ORI O

The next one i

Not related to

Okay. The nex

That is a directory that's

They received a cease and desist

s "The Cobalt Group"?

me.

t one 1is

That's an old press release.

It's not related to you?

"'Dashboard' Ward's

That's not related to you either?

A. I don't think so. Ward's is a national
dealer magazine. At one time, I was listed on their
site, but that looks like -- that looks like they

have a certain article where just the terms "Dealer"

and

"Da

shboard" appear.

MS. FINGUERRA-

please.

DUCHARME:

Elisa Dreier Reporting Corp.
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New York,
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(Deposition Exhibit 19 was marked for
identification.)
BY MS. FINGUERRA-DUCHARME:

Q. Okay. I'm handing to you Exhibit 19,
which is a printout from May 4th, 2008, and it's a
search for "dealer dashboard."™ 1It's an "AOL Search."
So let's count now -- we ~- we won't count the
sponsored links. There are three sponsored links
that come up for -- when you type in "dealer
dashboard." For the results, how many results appear
on this page?

A. It looks like -- do they have -- it looks
like they might have sponsored links at the bottom of
their top 10, maybe not, so -- because it says --

Q. It could be because it says, "More
Sponsored Links For."

A. Right. Because normally they -- in the
list, it says the top ten is on the first page, but

then I see these others --

Q. Okay. Let's --
A. ~-—- SO --
Q. Let's go through each one then and we'll
just see what's -- what's related and what's not.
A. The first two are definitely mine.
Q. Yep.
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A. The top two.
Q. Yep. Then the next one is this

"Dealership Sales Management Enterprise Dashboards"?

A. Not mine.

Q. Okay. And the next, the sub-one that's
connected. That's not yours either, for the "Auto
Dealer Sales Management Dashboards Enterprise.”" The

next one is "Denon Canada/Dealer Dashboard"?

A. Right.

Q. Next one is "Dashboard Online."
"Dashboard is the market leader in Web management
solutions for auto dealers. Dashboard rapidly
develops high quality system products and related
services"?

A. That's the same one I told you that I
suspect being a retaliation Web site.

Q. Okay. That's not yours.

A. Because there's no -- there -- I don't
know who they are.

Q. "Marantz America," "The Dealer Dashboard

is the easiest way for Marantz dealers to get the

latest"?
A. Right.
Q. That's not yours?
A. It is not.
Elisa Dreier Reporting Corp. (212) 557-5558
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Q. "Subaru Australia"?

A. Right, is not.

Q. "MaximTrak Technologies Announce
Partnership with Premier'Dea..." "Dealer Dashboards

is an F & I management reporting system that provides
automobile dealership owners with complete

performance reports."

A. These -- this is -- Premier is a floorplan
financing company owned by American -- Great American
Insurance. They have just done this. I just noticed

this yesterday. They will be getting a
cease-and-desist letter because they are in direct
competition with floorplan financing, and I -- I
think quite possibly it's a direct result of trying

to exploit my brand.

Q. So this is not related to you?
A. It is not.
Q. The next one I know is related to you.

It's "Hamilton County Republican Party.com."

A. It is.
Q. You can tell me about that maybe on a
break.
Okay. And then --
A. Activist.
Q. I think -- I think you're correct, I think
Elisa Dreier Reporting Corp. (212) 557-5558
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the rest of these are sponsored links.

A. Yeah. And I think that would change the
statistics on the last one we spoke to, because that
was in the same situation I -- no?

I don't -- I don't =-- yeah.
My wrong, my wrong.

I think it's just --

You're right.

I_think it's AOL.

You're right.

O B o R ol ©

Okay. Let's now look to the Yahoo! search
from -- from your answer.

A. Okay.

Q. For the -- let's look to the second search
results, which is the one for the "Dealer Dashboard."
And Yahoo! makes it easier for us because they number

the results 1 through 10, so now we know what the

sponsored link is. Let's go through these and see
which ones are related to you. The first two are
yours. The second one is that Denon again?

A. Uh-huh.

Q. So that's not related to you. The fourth
one?

A. Tﬁat's Denon as well, same.

Q. Not related to you?
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A. Right.

Q. Number 5?

A. Is this Subaru sewells, old -- that's an
0old -- old press release.

Q. Number 67

A. Number 6 has ceased and desist.

Q. Number 7? That says "Subaru Australia."

A. Yeah, that's -- that's an o0ld press
release.

Q. Marantz is not related to you?

A. Right.

Q. "Ward's Dealer Business," is that --

A. That is not -- that is not related to me,
I don't think.

Q. And then the last one is an article about
Subaru?

A. Oh, no, okay. I've been to this check --
"Ward's Dealer Business." It's two separate
articles, and the check -- the "Beéler Business" was

one article, and Ward's is a publication magazine.

The dashboard is an article on when your check engine

light comes on. "Check That Dashboard" is what's the

name of the article. And the last one -- I'm sorry,

the last one is the Subaru again, which is an old

press release.
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MS. FINGUERRA-DUCHARME: Let's mark this
next exhibit.
(Deposition Exhibit 20 was marked for
identification.)
BY MS. FINGUERRA-DUCHARME:
Q. Okay. I'm handing you a search result for
Yahoo! for "dealer dashboard," printed on May 4th,
2008. On the first page, how many -- how many hits

were there for the search "dealer dashboard"?

A. 4,630,000 -~

Q. Okay.

A. -- of which DealerDashboard is number one.

Q. So let's go through these resulfs and see
which ones -- how many are related to you. The first
one is DealerDashboard. The second one is Denon USA?

A. Not related.

Q. The next one is McIntosh?

A. Not related.

Q. Okay.

A. No -- well --

Q. Will you read for the record what it says?

A. What?

Q. Under "McIntosh/Dealer Dashboard"?

A. "Welcome to the McIntosh Dealer
Dashboard."
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Q. Okay. And that's not related to you?

A. Nor are they related to the automotive
industry.

Q. The next one says -- this is
DealerDashboard for -- this is your site?

A. Correct.

Q. Okay. The next one is -- is "Dashboard

Online"?

A. We spoke about this particular site. It's
not related. I'm seeking the identity.

Q. "Marantz America," not related?

A. Not related. They are related to Denon.

Q. "DealerSocket Dashboard," not related?

A. It is not related.

Q. "Panama City Suzuki Dealer"; is that
related?

A. It is not related. It shows up under the

term "dashboard" and "dealer."
Q. "Dashboard Mobile Financial," and it's

"Dashboard Communication"?

A. It looks like some kind of a press
release.
Q. It's not related, though, right? |
A. Not related, no.
Q. And then "Direct Connect"? I don't know
Elisa Dreier Reporting Corp. (212) 557-5558
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1 if these are part of the sponsored results, too.

2

3 yeah,

A. All of -- I would say -- I would say,

I don't know. They look -- I don't know if

4 this is sponsored or non-sponsored.
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MS. FINGUERRA-DUCHARME: Do you -- do you
need a break or should we keep going?

THE WITNESS: I -- yeah, I do.

MS. FINGUERRA-DUCHARME: Okay. Because --
we'll take a break here. 1It's a good spot to
stop again.

(A recess was taken from 2:16 to 2:26.)

MS. FINGUERRA-DUCHARME: All right. So my
big stack here.

THE WITNESS: Don't tell me that.

MS. FINGUERRA-DUCHARME: You can mark

that. When we get through these, at one point

‘the copy machine kicked into color pages, so

there might be some bright yellow and bright

blue and orange. Don't interpret anything with

that. I didn't feel like throwing away paper.

I'm sure you're green, also, so you probably

appreciate that. So this is Exhibit, what, 217
(Deposition Exhibit 21 was marked for
identification.)

FINGUERRA-DUCHARME:
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Q. Okay. This -- Exhibit Number 21 is a
printout from boating-industry.com, printed on May
3rd, 2008. It appears to be a press release from ADP

Lightspeed. And have you ever been to this Web site

before?
A. (Shaking head.)
Q. Okay. Can you please read for the record

the first paragraph in the press release?

A. "ADP Lightspeed is no stranger to the
automotive, heavy truck and powersports markets,
where its software programs rank No. 1 in all three
industries and have reigned there for years."

Q. Okay. And if you go down to the sixth

paragraph, you can read the --

A. "In addition"?
Q. Yep.
A. "In addition ADP Lightspeed provides a New

Dealer Dashboard that will allow a user to customize
their view of performance factors and track what is
important to them and their department." Do you want
one more?

Q. No, that's good.

A. . Thanks. I appreciate this. Can I have a
copy of this? Because I'd like to send them my

cease-and-desist letter.

Elisa Dreier Reporting Corp. (212) 557-5558
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Q. Well, that was my question to you, is --
is this Dealer Dashboard related to your services?

A. It is not.

Q. Is DealerDashboard.com affiliated at all
with this company?

A. With ADP, no.

Q. Okay. Before today, did you know of ADP's
use of the terms "Dealer Dashboard" to describe its

services?

A. I did not.
Q. Okay.
A. And this says "New." 1Is the press release

actually dated?
MR. DAMERON: I don't see a date.
MS. FINGUERRA-DUCHARME: Okay. Mark that.
And I actually have a couple of extra stuff, so
I'm going to make a pile for you with my extra
stuff here. So this would be Exhibit 22.
(Deposition Exhibit 22 was marked for
identification.)
BY MS. FINGUERRA-DUCHARME:
Q. Okay. Exhibit 22 is a printout from May
3rd, 2008 from a Web site, getsharepoint.com, and
it's about a company Karastan, K-a-r-a-s-t-a-n. Are

you familiar with this Web site?
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A. No.
Q. Okay. If you can go to page 2 of Exhibit

22, and can you read into the record that first

paragraph?
A. Starting with "Each dealer"?
Q. Yep.
A. "Each dealer 'Rep Group' needed its own

site, so first we designed a portal 'entry' page.
All of the dealers go to www.repnews.com to log in
and select their respective dashboard. Just like a
car dashboard delivers critical information to the
'driver (i.e. speed, gear, lights, gas, temperature,
etc.) each dealer Dashboard delivers all the current
and important information at a glance (i.e. newest
documents, announcements, calendars, links, etc.)"

Q. Okay. 1Is this "dealer Dashboard" related
to your DealerDashboard.com business?

A. It is not.

0. Is your DealerDashboard.com Web site
affiliated with Karastan?

A. It is not.

Q. Before today, did you know of Karastan's
use of the terms "Dealer Dashboard" to describe its
services?

A. I did not.

Elisa Dreier Reporting Corp. (212) 557-5558
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1 Q. Okay.
2 A. I would note they will receive a cease and
3 desist, although they are not affiliated in the

4 automotive industry.

5 MS. FINGUERRA-DUCHARME: Off the record.
6 (A recess was taken from 2:31 to 2:32.)
7 (Deposition Exhibit 23 was marked for

8 identification.)

9 BY MS. FINGUERRA-DUCHARME:
10 Q. Okay. You have just been handed Exhibit
11 23, which is a Web site printout from May 3rd, 2008
12 from datamotive.com. Are you familiar with
13 DataMotive?
14 A. I am not.
15 Q. Okay. If you look on page 2, can you
16 please describe for the record what appears there in

17 terms of design?

18 A. I'm -~ I'm sorry?
19 Q. Would you describe --
20 A. Looks like a dashboard of an automobile

21 with the logo carsales.com.cu (sic).

22 Q. Au maybe?
23 A. Must be China maybe, I don't know.
24 Q. Okay. And can you read for the record the

25 text that appears under the dashboard image?
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A. "The Dealer Dashboard appears in your home
page when you log in to Autogate Pro."

0. And the second sentence?

A. "It provides a real-time snapshot of the
performance of your business.”

Q. Are you -- is Autogate Pro related to the
DealerDashboard.com business?

A. It is not.

Q. Is your DealerDashboard.com Web site
affiliated with Autogate Pro?

A. It is not.

Q. Before today, did you know of Autogate
Pro's use of the term "Dealer Dashboard” to describe
its services?

A. I did not know of DataMotive.
Carsales.com has received a cease-and-desist letter
from me, and it was my understanding that they had
ceased using that. This is the first I've seen this
DataMotive.

I don't know if this is a press release or

something that they -- that carsales has -- has
agreed to cease or did cease or -- or what, I
don't -- I've never seen this and -- before. And to

the best of my knowledge, it didn't appear in the

first ten search results. Oh, Australia, au, not cu.
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(Deposition Exhibit 24 was marked for
identification.)
BY MS. FINGUERRA-DUCHARME:

Q. Exhibit 24 is a printout from May 3rd,
2008 from rvtraderonline.com. And Mr. Dalton, if you
can look to page 4 of Exhibit 24, and if you can read
for the record, starting with "Also new for RV
dealers"?

A. "Also new for RV dealers is the Dealer
Dashboard e-newsletter."

Q. And if you can continue reading.

A. "Delivered directly to advertisers'
inboxes every month, it offers tips on how to drive
more business to the dealership and how to more
effectively leverage the RVTraderOnline.com selling
tools."

Q. And are you familiar with this
DealerDashboard e-newsletter?

A. I am not.

Q. Is this DealerDashboard e-newsletter
related to your DealerDashboard.com business?

A. It is not.

Q. Is your DealerDashboard.com Web site
affiliated with this DealerDashboard e-newsletter?

A. With the newsletter?

Elisa Dreier Reporting Corp. (212) 557-5558
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Q. Or with this RVTraderOnline?

A. I am affiliated as an affiliate to the
prior companies of Dominion, who was AutoTrader.com.
This surprises me. So I am affiliated -- have an
affiliated agreement to co-market. Some of their
product appears on my site.

Q. But you have not given them permission to
call their newsletter Dealer Dashboard?

A. I have not.

Q. And before today you didn't know that
there was a newsletter called Dealer Dashboard?

A. I did not.

Q. Okay.

(Deposition Exhibit 25 was marked for
identification.)
BY MS. FINGUERRA-DUCHARME:

Q. Okay. I'm handing you Exhibit 25, which
is a printout from May 3rd, 2008 from a Web site
called dashboardspy.wordpress.com. Can you read for
the record the -- what appears in the header of the

first page of Exhibit 25?

A. "An auto dealer sales management
dashboard."
Q. Yeah. Do you want to say it again?
A. Thanks. "An auto dealer sales management
Elisa Dreier Reporting Corp. (212) 557-5558
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dashboard."
Q. Okay. And if you'll see, it says, "The
Dashboard Spy, March 5, 2006." And what does it say

under that? Under the date, what does it say?

A. I think that's what I just read, "An auto
dealer sales management dashboard.”

Q. All right. And then under that, it says,
"Filed under: Dashboard Screenshots." Can you read
for the record what it says underneath that?

A. "This sales dashboard provides users with
real-time financial information about their Sales,
F&I, Fixed Operations, Accounting and Inventory
profit centers. PDFs available at
http://www.dealerdna.com/pages/sales.html."

Q. And that's similar to what -- the
dealership services that you provide, right?

A. It is.

Q. And they're calling it "sales dashboard,”
right? They're describing it as a "sales dashboard"?

A. Yes. Yes, the "sales dashboard," yeah.

Q. All right. If you turn to page 4 of
Exhibit 25, can you read how this Web site describes
"What 1is a Dashboard?"”

A. I'm going to object as to relevancy,

object as to expert on a definition of a dashboard.
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Q. Okay.

A. "What is a Dashboard?" "Known by many
names (enterprise dashboard, executive dashboard,
digital dashboard, business dashboard, business
intelligence dashboard, performance dashboard,
balanced scorecard, kpi summary, data visualization,
and so on...), it is basically a way for business
users to get an at-a-glance understanding of metrics
of importance to them. In addition to acting as a
summarization device, the dashboard also serves to
highlight specific data and allows the user to drill
down and inspect specific items. It allows a
browsing style of user interaction in addition to the
usual menu based navigation. As such, the dashboard
also represents a user interface design pattern that
designers should study and understand. From the
perspective of information technology staff, the
dashboard often represents a consolidation of data
from disparate data sources. The effort is usually
considerable when it comes to the necessary

extraction, transformation and presentation of the

data."
I'm not certain what that means, but I
read it.
Q. Okay. What -- what portion of this don't
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you agree with as far as a definition of "What is a
Dashboard" is concerned?

A. That's not my definition of a dashboard.
That's not any published interpretation of a
dashboard. A dashboard is -- is, as we represented
in the definition of a dashboard, is published. This
is some type of a slang in terms with regards to

evolution and was not a slang in the first use of

DealerDashboard.

Q. That's not what my question is, though.
Is -- do you have -- do you have an issue with the
fact that this is -- strike that.

Notwithstanding what dashboard may have
meant back in 1999 --
A. Uh~huh.
Q. -- do you agree that this is a working
definition today of dashboard?
A. No, I do not. I believe -- I believe that
this is the writers of Dashboard Spy's definition,

but, no, I --

Q. What -- what portion of this definition is
not -- do you not agree with?

A. I don't understand any of it, ma'am.

Q. Okay. Do you not agree with the fact that

a dashboard is "basically a way for business users to
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get an at-a-glance understanding of metrics of
importance to them"?

A. I would call that a spreadsheet.

Q. Okay. Isn't that what DealerDashboard
does, though, your DealerDashboard?

A. Pardon?

Q. Didn't we discuss before how when you came
up with the term "DealerDashboard,"” that part of it
was so that you could have a way for a -- for a
business -- can -- can have right in front of them an
understanding of what's important to their business?

A. | I don't think we termed it that way. I
don't -- I don't -- I think I said that the original
concept in developing the DealerDashboard is that
they would -- they would be sitting there viewing the
monitor as sitting in the driver's seat and looking
at their future view of the automotive world.

Q. But the information that you're providing
to them, the services on your dashboard,
DealerDashboard.com is a place to go to find
information, right, one central place to find

information --

A. Correct.

Q. -- that's important?

A. I mean, it's one aspect of it. I mean,
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it's a portal.

Q. Right.

A. It's a portal.

Q. Right. And that's consistent with how the
dashboard is described here. Like, couldn't this

definition of "What is a Dashboard" be used to
describe the services that you provide on
DealerDashboard.com?

A. Absolutely not.

Q. Why absolutely not? What -- what does not
describe what you provide? "It allows a browsing

style of user interaction in addition to the usual
menu based navigation.”™ You don't do that?

A. This -- this term looks like, to me, an
interpretation of Apples 10.4 Genome Project where
they describe their desktop and have named it
Dashboard with the use of widgets. This looks like
that's how they are using that term, that Apple has
branded a product that they have called Dashboard.

That's the way I would interpret this,
based on the Genome Project and Version 10.4 of
Apple's operating system and their desktop, that's
the interpretation I would get. And unless I could
see some basis for their interpretation, that's how I

would have to interpret that as based on Apple's
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I'm not asking about Apple's, I'm

Okay.
-—- about what you provide --
That's -- that's my answer, ma'am.

I know, to my last question. But what

asking you now is, when we think about

DealerDashboard.com --

A.

Q.

Uh-huh.

-- isn't it true that it's a way for

business users to get an understanding of metrics

importance to them?

A.

O o - @)

A.

No.

It's not?

No, it is not.
Isn't that --
It is not.

So tell me --

I'm

of

There are services on DealerDashboard in

the automotive context, okay, where they would be

able to gain sales and marketing key financial

indicators as indicated in my -- in my -- but is it a

graphical interface, which is what they're -- what

they're speaking of here.
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Q. I'm not talking about graphical
interface --
A. That's -- that's what I --
Q. -- and I don't think that's what |
they're -- ‘ﬂ
A. If I look at this, this looks like -- if I
look at the -- at the shot, that looks like a
graphical interface. By the way, I've spoken to this
company. This looks like a graphical interface based

on a spreadsheet and based on the Genome Project --
Genome Project with Apple 10.4, and that's -- that's
the way I would interpret that definition. And in
no -- and in no way is that related to
DealerDashboard, the brand, as I market it.

Q. Okay.

(Deposition Exhibit 26 was marked for
identification)
BY MS. FINGUERRA-DUCHARME:

Q. Okay. I've marked for you Exhibit 26,
which is a Web site printout from May 3rd, 2008 from
www.dfsfin.com. Can you read for me what's in the
header of Exhibit 26°?

A. The header, "Private Policy Statement," 1is
that what you're looking for?

Q. The "Diversified."
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A. Oh, you mean at the top of the browser?

Q. Yeah.

A. "Diversified Financial Services - Portal."
Q. Okay. And this appears to be a "Privacy

Policy Statement" for "Diversified Financial

Services," right?

A. I agree.

Q. Okay. If you go to the second paragraph
down, can you read what -- what Diversified Financial
does?

A. Starting with "For" or --

Q. "We collect."

A. Okay. "We collect information volunteered

by the consumer or dealer, such as customer account
information or dealer information and/or site
registrations.

"The information we collect is used for
internal review and is then discarded.

"With respect to cookies: On Dealer
Logins, we set a cookie that helps us determine on
the Dealer Dashboard pages your unique dealer
identification number."

Q. Okay. So is -- were you aware of

Diversified Financial's use of the term "Dealer

Dashboard"?
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A. I was not.
Q. All right. 1Is -~ is Diversified
Financial's use of Dealer Dashboard related to

DealerDashboard.com business?

A. To the best of my knowledge, it is not.

Q. But they're using it to describe a --
some -- some of their services?

A. Direct competing services. I'm --— I'm

assuming Diversified Financial does deal

with floorplan financing.

Q. I'm sorry, what was that?
A. I'm assuming Diversified Financial
Services does dealer floorplan financing. I'm not

familiar with them. Yeah, DFS, they do. So they
will receive a cease and desist.

Q. Okay.

(Deposition Exhibit 27 was marked for
identification.)
BY MS. FINGUERRA-DUCHARME:

Q. I have just handed you Exhibit 27, which
is a printout from download.oracle, o-r-a-c-l-e,
.com. Mr. Dalton, can you please read for me what
the header is?

A. "Bookshelf v7.8 Using Siebel Dealer

Dashboards (Dealer)."
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Q. And, again, in prominent bold type in the
center?

A. "Using Siebel Dealer Dashboard (Dealer)."

Q. Okay. And can you read for me what -- the
first -- the first sentence?

A. "Siebel Dealer provides dealer employees

with dashboards that allow them to view the most
important information that they need for their work
on one screen. The following dashboards are
available."

Q. And is that similar to some of the
services that you provide under DealerDashboard in
that -- in the broad sense that you allow users to
view important information in one place?

A. You know, I can't say whether that's --
that is or isn't because Siebel does do things for
dealerships and they -- they -- I thought they had
ceased using DealerDashboard, and I'm not sure how
old this thing is.

Q. Well, my question for you, though, is,
let's put -- let's replace the word "Siebel Dealer"
and instead let's say DealerDashboard. Would it
be -- would it be accurate for me to say --

A. Provides dealer -- DealerDashboard

"provides dealer employees with dashboards that allow
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them" -- no, absolutely not. I don't provide any
dashboards to anyone.

Q. Okay.
A. The dashboard is the visit to

DealerDashboard.com.

Q. But that's the -- okay. So if -- if it's
not -- 1is it that the DealerDashboard.com allows them
to view the most important information that they need

for their work; is that accurate?

A. I wouldn't say so. It provides -- it
provides a portal to -- to valuable information.
I -- you know, I -- I understand, based on your
opposition, that you have taken the position that my
site is a dashboard as that word has evolved based on
the Genome Project and Apple with the graphical user
interface, and that's what they're referring to. My
site is not a graphical user interface. It's not
designed to be a graphical user interface. It's
designed to be a view of the future world in the

automotive industry based on the term

"DealerDashboard."

0. Okay. Well, if you could‘look in the
middle here where it says, "Note," can you also read
what that says?

A. "The Today's Activities only displays

Elisa Dreier Reporting Corp. (212) 557-5558
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certain types of activities, as described in Changing
Types of Activities Displayed in the Dealer
Dashboard.”

Q. So there's a -- there's a Dealer Dashboard
that they're referring to, okay.

(Deposition Exhibit 28 was marked for

identification.)

BY MS. FINGUERRA-DUCHARME:

Q. I'm handing to you Exhibit 28, which is a
13-page printout from www.enterprise-dashboard.com.
If you could read to me what is -- what's the -- sort
of the large font title of this Web site.

A. Objection to relevancy, but -- you're
talking about the bold print at the top?

Q. Yeah.

A. "Dashboards By Example."

Q. And then what does it say under that?

A. "What's on your Dashboard?”

Q. And if you look below, do you see the term
"Dashboard"? It appears twice. The second

appearance of "Dashboard" that's in bold, large font.

A. I do.
Q. Can you read for me what it says under
that?
A. "Ads by Google."
Elisa Dreier Reporting Corp. (212) 557-5558
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Q. The second one?

A. "From a simple excel dashboard to a fully
integrated enterprise reporting suite, the Business
Dashboard is being quickly adopted as the new face of
Business Intelligence. It has a rapidly growing role
in BI reporting and analysis."

Q. Is this Business Dashboard at all related
to DealerDashboard.com business?

A. It is not.

Q. Okay. Is -- so your DealerDashboard.com

is not affiliated at all with this Business

Dashboard?
A. That's correct.
Q. If you could -- okay.

(Deposition Exhibit 29 was marked for
identification.)
BY MS. FINGUERRA-DUCHARME:
Q. Okay. I'm handing you Exhibit 29, which
is a printout from May 3rd, 2008 from the Web site
www.goallinesolutions.com. Can you please read for

me what the header says here?

A. "Dealer Dashboard - Goalline Solutions
Inc."”
Q. Okay. And then can you read for me what
it says under -- it says, "About," "Products,"
Elisa Dreier Reporting Corp. (212) 557-5558
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"Solutions," "My Account," under that line, what does
it say?
A. "Dealer Dashboard," "If you can't measure

it, can't manage it."

Q. And can you read the next paragraph?

A. "Dealer Dashboard Key Importance
Indicators provide the dealer and service manager
with visibility to the crucial numbers that drive the
performance of the service department. You have the
ability to set target goals for the average labor

dollars per" --

Q. You can stop there.

A. Okay.

Q. Are you familiar with Goalline Solutions,
Inc.?

A. I am not.

Q. Okay. Is this Dealer Dashboard related to

your DealerDashboard.com business?
A. It is not. And it looks like it was
copyrighted in 2006, and they will receive a cease

and desist.

Q. Okay.
A. And they are obviously trying to exploit
my brand.
Q. Okay.
Elisa Dreier Reporting Corp. (212) 557-5558
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1 (Deposition Exhibit 30 was marked for

2 identification.)

3 BY MS. FINGUERRA-DUCHARME:

4 Q. Okay. I'm handing you Exhibit 30, which

5 is a printout from ca.denon, d-e-n-o-n, .com, printed
6 on May 3rd, 2008. Can you please read for the record
7 what's in the header?

8 A. "Denon Canada/Dealer Dashboard."

9 0. Okay. And can you read for me the -- in
10 the center of the page, it says --
11 A. "Denon Dealer Dashboard." "The Dealer

12 Dashboard is the easiest way for Denon dealers to get
13 the latest information on Denon products, events,

14 company information and more. As a Denon dealer, the
15 Dashboard provides you with all kinds of product

16 related items such as downloads, images, sell sheets,
17 and more."
18 Q. And then there appears to be a "Dealer

19 Dashboard Log-In" --

20 A. Correct.

21 Q -- where you'd have to enter a password?
22 A. Correct.

23 Q Okay. I know we had mentioned Denon

24 before with --

25 A. Yeah. It's -~ it's non-competing in the
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automotive industry, although Marantz, their
division, it does compete.

Q. Okay. So you were familiar with Denon's

use of Dealer Dashboard?

A. I am familiar with their use of Dealer
Dashboard.
(Deposition Exhibit 31 was marked for
identification.)
BY MS. FINGUERRA-DUCHARME:

Q. Okay. I'm handing you a printout of --
from dashboardonline.com, printed May 3rd, 2008. Are

you familiar with this company?

A. I am.
Q. How so?
A. This is the company that -- that I told

you has anonymously registered their Web site, unable
to get in touch with them. I feel it's a direct
violation of the trademark DealerDashboard, and I
think it's in direct violation of the trade dress of
DealerDashboard because they are in direct
competition with DealerDashboard.

Q. When you say "trade dress," you meant the

picture that we spoke about before?

A. Right. I believe it's intentional.
Q. Okay.
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A. The phone -- the phone number is
unregistered. There has been no response to cease
and desist at the e-mail they provide. And I've
been unable to locate the owners. I've contacted
their hosting company. The hosting company refused
to reveal the information.
(Deposition Exhibit 32 was marked for
identification.)
BY MS. FINGUERRA-DUCHARME:
Q. Okay. I've just handed you Exhibit 32,

which is a printout from the Web site us.marantz,

m-a-r-a-n-t-z, .com, printed on May 3rd, 2008.
Underneath the graphics here, can you -- can you read
what it says?

A. "Welcome to the Marantz Dealer Dashboard!"
Q. Yeah.
A. They are -- they are -- if you'll look in

the bottom right-hand corner, "2008 D&M Holdings."

Q. Yeah.

A. Denon and Marantz are the same
organization. They deal in audio equipment. They
are a non-compete in the automotive industry, except

they do offer car audio. I have sent a
cease-and-desist letter.

Q. Okay. Can you read for me what it says in
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the center?

A. "The Dealer Dashboard is the easiest way
for Marantz dealers to get the latest information on
Marantz products, events, company information and
more. As a Marantz dealer, the Dashboard provides
you with all kinds of product related items such as
high resolution images, sell sheets, and corporate
identity images."

Q. Have they responded to your

cease-and-desist letter?

A. They have not.

Q. When did you send that letter?

A. I sent them another one just, like, two
days ago, because I did a search prior to this. I

sent a couple cease and desist and a couple that have
not -- I haven't sent yet that are on my agenda to
send.

Just prior to me coming to this
deposition, I did the same search that you did and
used it as -- like I always do and -- to maintain the
brand, is how Honda got the cease-and-desist letter
because they showed up in those search engines, which
they no longer do, as far as I know.

(Deposition Exhibit 33 was marked for

identification.)
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BY MS. FINGUERRA-DUCHARME:
Q. I'm handing you Exhibit 33, which is a Web
site printout from www.mcintosh, m-c-i-n-t-o-s-h,

labs, l-a-b-s, .com, printed on May 3rd, 2008.

A. This is also a sister company of Denon and
Marantz.

Q. McIntosh is related to Denon?

A. Denon and Marantz, yes.

Q. And how -- how are they related?

A. It's the same company, D&M Holdings.

Q. Okay. Can you tell me what their product
is called, their services are called?

A. Well, it looks like they use the same
Dealer -- what they call Dealer Dashboard for their

electronics dealers, that's the way it appears to me.

Q. And it says "McIntosh Dealer Dashboard,”
right?

A. Correct.

Q. It said that a few times?

A. Right. They're a non-compete in the

automotive industry.
(Deposition Exhibit 34 was marked for
identification.)

BY MS. FINGUERRA-DUCHARME:

Q. Okay. I've just handed you what's been
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marked as Exhibit 34, which is a printout from
findarticles.com. And it is a press release from
2004, that's Subaru Australia. Can you please read
the second sentence of this press release?

A. Are you talking about from "San

Francisco"?

Q. The -- in the next paragraph.

A. "Plumtree Software"?

Q. Yeah, but just start with the second
sentence.

A. "'The dealer dashboard,'" is that what

you're talking about?

Q. Yes.

A. The second paragraph. "'The dealer
dashboard in the portal has been a huge win for
Subaru Australia because it gives dealers a central
point of reference for key metrics and trends that
they couldn't see before.'"

Q. Okay. Actually before that, I was
thinking this second sentence.

A. Ch, okay. "The dealer dashboard has
streamlined"

Q. Yep.

A. -— "communication between Subaru and its

dealer network so that each dealer has direct access
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to the latest metrics such as inventory, order status
and promotional details. As a result, dealers are
able to target improved customer service, while

effectively representing the Subaru brand."

Q. Is this dealer dashboard at all related to
DealerDashboard?

A. It is not.

Q. Okay.

A. I would like to note this is an old press
release from May of 2004. They did receive a cease

and desist. To the best of my knowledge, they no
longer use those terms. However, a cached press
release may still appear in the results.
Q. Okay.
(Deposition Exhibit 35 was marked for
identification.)
BY MS. FINGUERRA-DUCHARME:
Q. Okay. I have just handed you Exhibit 35,
which is a printout from blog.furnishweb.comn,
printed on May 3rd, 2008. If you -- you see a graph

on there, sort of a pie chart?

A. Uh-huh.
Q. Can you read what it says next to the pie
chart?
A. "Dealer Dashboard Updates." "On the
Elisa Dreier Reporting Corp. (212) 557-5558
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Dealer Dashboard there are two new pieces of

information; Collections Year-To-Date and Top Sellers

YTD."

Q. That's good. And then on the second page
of Exhibit 35, 1f you can read the -- the first
sentence?

A. There is also a new link on the Dealer

Dashboard to Sales Tools."

Q. Okay. Is this DealerDashboard related to
the DealerDashboard.com business?

A. It is not.

Q. Okay. Before today, did you know of the
use of DealerDashboard in connection with these
services on Exhibit 357

A. With FurnishWEB? No. This is the first

time I have seen this --

Q. Okay.
A. -- before. And I'm not certain that they
are involved in the automotive industry. I don't

know if they are or they aren't.

Q. Okay.
A. It looks like furniture, Bassett, looks
like -- I don't know -- Rivers Edge, I want to say

they're a furnishing company.

MS. FINGUERRA-DUCHARME: Do you need
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another break?
THE WITNESS: No, I'm fine.
(Deposition Exhibit 36 was marked for
identification.)
BY MS. FINGUERRA-DUCHARME:
Q. Okay. I've just handed you Exhibit 36.
Can you please describe -- do you recognize this

document?

A. I do.
Q. Can you describe it for the record?
A. It's an affidavit "In Response To

Opposer's First Set of Interrogatories."

Q. We can go to response number 8, which

begins on page 2. This, I believe, is in response to

the question with how you developed the mark. You
assert that "The Internet was in its infancy. The
applicant was involved in ground floor automotive
Internet development.”

Can you explain to me what you meant by

being on the ground floor?

A. The -- the '90s was the emergence of the
Internet. The automotive industry was probably the
first industry to fully utilize the aspects of -- of

the Internet with regards to, you know, providing

their inventory shopping online and things like that.
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I worked as a consultant to dealerTools,
who was the former national sales manager for
Autoweb.com. Autoweb was the first online -- maybe
not the first online shopping, but the first online
shopping that became nationally known and nationally
utilized.

Back at that time, there wasn't a thing
known as a BlackBerry, and yet the automotive
industry provided a way to allow salespeople, while
anywhere, to receive text messages from leads that
they would receive with regards to sales. I don't
recall the -- the device that it was, but it -- it
looked like a small pager that had text lines by
Research In Motion.

So I was involved in developing the sales
channel for the first precursor to BlackBerry by
Research In Motion. And by that, that's what I
meant, I was -- I was involved in the ground floor
grass roots.

Prior to me developing DealerDashboard,
there had been only one national retail on the line
Web conference in the whole U.S., and I attended the
second one. I wasn't at the first one. So that's
what I meant was that I was on the ground floor --

Q. Okay.
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A. -- of that.
Q. =~ Okay. When you talk about how you
"conceptualized an automotive dashboard with the
gages and tools to make informed decisions," the way

all those third parties were using the terms,

weren't -- aren't their uses consistent with how you
describe -- what your original concept was back in
19997

A. It -- if you would interpret that that is
true, then I would have to assert we were the first

in use of that name.
Q. Right. So you were the first one to start

to use the term "dashboard" and "DealerDashboard” in

particular --

A. Correct.

Q. -- to describe a place -- one central
piace on the Internet to get information?

A. Correct.

0. And that is the way these third parties
are also using the term that we -- that we saw today?

A. I think they're referring to as how the
term "dashboard" has evolved, you know, with the use

of the graphical user interface. Because it sounds
like to me that's what they're -- they're describing.
However, it would be my argument to use that term
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"DealerDashboard"” would be marketing -- marketing
confusion -- market confusion with regards to my
brand DealerDashboard and the first in use. Does

that answer your question?

0. It does.
A. Okay.
Q. I mean, you'd agree -- would you agree

with me that a dashboard, the term "dashboard," is --
it's a central place to find useful information?

A. You know, once again, I would have to say
a dashboard in the automotive industry, as I have

interpreted dashboard, has to do with an instrument

panel. The dashboard, and they -- what you're
referring to, that the computer has -- the computer
industry has slang, which there is -- there is no
reference to it in any encyclopedias or any -- any
dictionaries, but as slang, they have -- I think it
refers.

And I think, based on my research on the
history, I think you'll find that around 2004, when
the Genome Project came out with an Apple utilizing
that in Version 10.4, and they called their desktop

on their computer a dashbocard, you will find that it

has evolved to include what -- what you're talking
about.
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1 Q. Okay. So -- so right now -- so right now

2 the term -- when -- strike that. K
3 In your view, when you first used the

4 mark -- or when you first used the word "dashboard,"

5 it was unique when you first used it?

6 A I think I was the original --

7 Q Okay.

8 A. ~- originator.

9 Q Right, okay. And then others have started

10 to use it?

11 A. Right. And a lot of those individuals who
12 have used it, I believe, is as a direct result of

13 exploiting my brand in the automotive industry.

14 Q. Well ~- but you just described this advent
15 when Apple came out with the dashboard for its

16 terminal?

17 A. Right.

18 Q. And that there has been an evolution of

19 the term "dashboard" --

20 A. Dashboard, correct.

21 Q. -- to mean, now, something different from

22 when you may have first started to use it?

23 A. That's correct.

24 Q. Okay. So there is this secondary

25 meaning -- and I'll -- I'll strike that because
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secondary meaning has a -- has a meaning in trademark
words. So let's just say there's -- there's another
meaning of the word "dashboard" that's prevalent now

on the Internet?

A. With regards to a graphical user
interface, yes. With regards to the terms -- and I
make no claim to the -- to the independent rights to

dashboard or the independent rights to a dealer. My
brand is DealerDashboard.

Q. But what about that e-newsletter for the
RVTraders, that has nothing to do with the graphical

interface?

A. Sure it did. It had to do with -- with RV
dealers.
Q. Right, but not with -- you're talking

about software.

A. And that's what they were talking about.
That was my interpretation.

Q. So in your -- in your answer to the
interrogatories on page 3 of Exhibit 36, you say
that --

A. Page 3, what -- what question?

Q. I haven't asked a question yet. On
Exhibit 36, page 3 --

A. Oh, I'm sorry.
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Q. ~— you say that, "The applicant wishes to
note that opposers claim that dashboard is generic in
nature: Was not the case when applicant selected the
term."”

A. Correct.

Q. So do you admit that it's -- that it is
the case now?

A. No. I admit that the -- that the opposer
has claimed that because there has been an evolution
in the term "dashboard,"” that somehow makes

DealerDashboard generic.

Q. Okay.

A. That's -- that's what I was acknowledging
there.

Q. And you think that dealer -- that your

success may have contributed to this evolution of the
term "dashboard"?

A. Especially in the automotive industry,
there's no doubt about it.

Q. Okay. So you ~-- you admit that the term
"dashboard" has evolved since you first started to

use it? That it no longer just means --

A. No.

0. -— a console on a car?

A. No. I think some people have made it
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slang. Has it evolved to the -- to the point of
being generic? No.

I think it has evolved -- at this stage,
it has evolved to the -- to the point to those in the
industry who are familiar with the Genome Project,
who was familiar with Apple 10.4, and who was
familiar with the graphical user interface, the term
"dashboard"” has been used as a slang. Has it evolved

to the point to where the average consumer knows that

dealer -- that dashboard refers to this? No.
Q. And are you -- but you have no evidence
that the average consumer, when they hear

DealerDashboard, they think of you?

A. No, but I do have evidence that those in
the automotive industry know DealerDashboard and have
attempted to exploit that brand.

Q. And what's your evidence that people in
the automotive industry know DealerDashboard?

A. Well, just based on the attempts to
utilize it and attempts that they cease and desist
from using it.

Q. And which company is this? This was that
-—- the one that you can't --

A. Nowcom, for one. There have been several.

I mean, there has been so many that -- that I don't

Elisa Dreier Reporting Corp. (212) 557-5558
780 Third Avenue, New York, NY 10017




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

even recall all of them.

188

BMW was one, they stopped.

Honda was one, they stopped. You know, they're --
Q. They Jjust -- they just stopped using the
term "DealerDashboard,"” as far as you know?

A. They may use it

stopped providing it in --

Q. In --

A, -=- as appearing
Q. In search, okay.
A. And as far as I
Q. Are you talking
A. Both.

Q.

A. But as far as I

stopped using the brand.

internally. They have

in the --

in the search engines.

-- I asked them to --

about Honda or BMW now?

Both, okay. I just want to be clear.

know, they both have

Q. Okay. Why don't we take a short break.

just want to flip through your responses to the

document requests and see if I had any questions

about the documents, make sure I understand them all.

If not, I might want you to just quickly walk me

through what they are, and
probably going to finish.

A. Okay.

then I think we're

(A recess was taken from 3:22 to 3:29.)

MS. FINGUERRA-DUCHARME: Back on the
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record.
(Deposition Exhibit 37 was marked for
identification.)

BY MS. FINGUERRA-DUCHARME:

Q. So we have marked as Exhibit 37
"Applicant's Response To Opposer's First Set
of Requests for Documents and Things." So if we
could, most of this stuff I understand what it is.

If maybe we can just quickly go through
some of the stuff in the middle, and I'll direct you
to the right page, and you can just give me a quick
explanation. If I have follow-up questions, I'll ask
you. So maybe if you'd turn to what you had labeled

Exhibit I, which is maybe about a third of the way

through.

A. Okay.

Q. So can you explain to me what these few
pages are?

A. On Exhibit I, I believe the -- you asked
me to --

Q. I actually have the request, if that would
help, also.

A. Okay. Thanks. I think --

Q. Where do you see in -- in here -- okay.
Actua;ly ~--
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A. | I tried to do them in order. Okay. It
would be -- it has to be on the first page, I guess.
I must have messed up.

Q. I feel better now because I was trying to
connect --

A. Oh, here it is. Exhibit A -- is that A
and I, "of record and available at," number 9,

question number 97

Q. Right. Well, that seems to be referring
to the PTO. Let's see the number.

A. That's what happens when you're dealing
with a layman.

Q. It has made it an exciting challenge,
Mr. Dalton. All right. Now, 9 is all documents
regarding the earliest use.

A. Okay. That's -- I was trying to show you

all the services that I was offered at the earliest

use with -~ and --

Q. Oh, I see. So it's A through --

A. Yeah -~ well, that's kind of -- this is a
solicitation for people who would want to come to

work for the -- for the organization.
Q. Okay.
A. And it basically tells the different

products that were available at -- at its earliest
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use.
Q. I see, okay.
A. It's kind of what I had in mind when I
presented that to you.

Q. Okay. Great. And then the -- the next
page then, this is all still just sort of about the

services that you offer?

A. Okay. Now, 1is this all "I" still? Yeah,
okay. What this does is, these are the screenshots.
I think in your opposition, you had some questions

with regards to the sales and marketing tools and
things like that, and this shows where they can "Run
Aged Inventory Lists" on the screenshot, and -- and
this one page shows how they could get a return on

investment of the vehicle.

Q. We're talking, for the record, where it
says, "Picture to upload (640 pixels wide
recommended): Browse...D2D vehicle detail form."

A. Right.

Q. What is this form?

A. This would be a part of the key financial
indicators to a dealership, how they would perform

with regards to the return on investment. Actually,
that would be the -- what I'm showing here, it's the
listing of a -- of a vehicle for sale. And then the
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next page would be where it would detail and you
could do the return on investment.

Q. Okay. Now, just to -- just to be clear
then, if -- and I know you had mentioned before that
so far a dealership has not signed on yet for this
service. If they did, they would get on their
screen, their computer screen, all of this type of
information?

A. Correct.

Q. Okay. So isn't that similar to what we
were talking about before with dashboard, with this
involved term "dashboard"?

A. Actually, that's called a dealer-to-dealer
auction, and it just provides financial tools. And
it's marketed under the Web site DealerDashboard.

Q. Okay. And I understand that, but this
whole concept of providing useful financial
information to a dealer in one place through your Web
site DealerDashboard.com, isn't that consistent with
that definition we were talking about before with
dashboard?

A. If it is, I would -- you know, I think
that's objective because, like I said, I think the
term has evolved to include a graphical user

interface. That being said, obvious first use.
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Q. And that being said, putting all of that
aside, that the term had been used with this
graphical interface, you were the first guy to come
out with the term, putting all of that aside, there's
an evolved meaning of the term "dashboard" that
represents on the Internet, on your computer, a way
to have a lot of information that was in different
places, very important information, in one spot at
one time. And this -- this page, to me, seems to be
providing that information.

A. To a specific targeted market of
automobile dealers, either the full and complete term
"DealerDashboard."”

Q. I understand that. But you agree with me
that ~-- that -- let's say that this wasn't your --
this wasn't your product. This was me, I'm creating

my own business?

A. Uh-huh.
Q. And this is going to be what I sell to
somebody. You could call this -- this would fall

underneath that evolved definition of dashboard? If
I was to provide somebody the service --

A. I would have to disagree with that because
the ~- the way the term as you're claiming has

evolved since 2004, a dashboard has to do with an
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analysis function of a lot of different variables and

then providing a graphical display of, you know, some

type of a performance or some type of a measurement

or something like that, this is basically a

calculation of simple -- simple math.

Q. And just -- just so you understand for the

record, by the way, because I know that you're not

going to be represented by a lawyer going forward,

that I'm not here as a testifying witness,

SO

anything that I say, it's not any kind of a -- when

I, you know --

A. I did catch that. Thank you, though.

Q. Okay. Just that, you know, whether or not

you're the first one to have used the mark,

make clear that I'm saying, assuming arguendo,

A. Okay.

Q. All right.

I want to

okay?

MR. DAMERON: She hasn't been sworn or

anything.

MS. FINGUERRA-DUCHARME: I'm trying to get

him to focus on the other half of the question,

SO --—

BY MS. FINGUERRA-DUCHARME:

Q. So the next few pages, this is all sort of

25 examples of what this dealer-to-dealer interface
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would be like?

A. The -~ are you looking at service
department and expense breakdown?

Q. I was looking at the "D2D vehicle detail
form Lot #2"?

A. Yeah, that's -- that's all part of the --

Q. Okay. Then the next page is OHO0001, 2,
1992 Dodge Caravan (Minivan)?

A. Oh, that shows a -- that's a screenshot of
a listing of a particular vehicle to how it would
look to a dealer.

Q. Okay. And look at the next page, "Used
Inventory Management System!"

A. Right. That gives you aging reports, how
long a car is in inventory.

Q. And, again, this would be for if a dealer
was to engage your -- what -- what do we call these
services?

A. That's the dealer-to-dealer or D2D
wholesale online auction.

Q. Okay. And then "Service Department
Expense Breakdown"?

A. Yeah. This is part of my independent
financial consulting that I do for dealerships. And

basically these are, like, the forms I would use to
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provide them the various information with regards to
the sales, service, parts department.

Q. Okay.
A. Because I believe you had a question on

whether I was even engaged in that activity --

Q. Right.

A -~ and I was trying to demonstrate that =--

Q Okay.

A. -- yes, indeed, I was.

Q And that's what all these blank forms then
are?

A. Correct.

Q. All right.

A. They're -- they're tools that I would use

to analyze a dealer.

Q. Okay. What about this Exhibit J, the
"Confidential Application For Floorplan Line of
Credit"?

A. Yeah, that -- I think you had asked for
any customers or something like that who had utilized

my services --

Q. Right.

A -- under the brand DealerDashboard.

Q. Right.

A And as you can see, this is an application
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with the logo DealerDashboard at the top, with the --
identifying it as DealerDashboard and the address.
And then this would be the application that a dealer
would submit to me if they were interested in using
floorplan sexrvices. And as you can see, this is

branded DealerDashboard, okay, although I use a

third-party vendor to do their financing. So this is
faxed to me. I review it through initial
underwriting and compilation of ~-- sort of like a

loan originator.

Q. Right.

A. And then -- then send it to a lender once
it's a complete package.

Q. And when you say you're branding, you're
branding it with the -- the design mark, the
DealerDashboard.com?

A. Yeah.

Q. Okay. Now, when you -- so do you just
help these guys get money for their floorplans, or do
you actually go in and advise them as to how to set
the cars up in the showroom type thing?

A. Well, I mean, I do offer them those
services, but -- but today I have just arranged for
them to get half a million dollar line of credit and

a million dollar line of credit.
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Q. All right. So what is it, that you back
them? I mean, how does that -- why -- why is it that
they need to go through you to get the credit?

A. Well, they -- they would go and search for
floorplan financing as an automobile dealership. And
as an automobile dealership, you would find
DealerDashboard as one of the first to come up. And
which is why I think some of these other financial
companies are particularly using me, I mean, trying
to get listed under DealerDashboard because I am
one —-- one of the -- you know, if you -- if you type
in floorplan financing, you'll find that I'm one of
the first ones to pop up.

Q. Right.

A. So they would go there and then they would
click on a 1link and it would take them to that
section of DealerDashboard that deals with floorplan
financing, and then there's a -- there's a section
where they would click on apply now, and they would
download a PDF of instruction and the application.
They'd actually have to download that, they can't do
it online, because I need some -- to put the package
together, I need their dealer license, their
incorporation documents and things like that --

Q. Right.
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A. -- a complete loan package to submit. So
they would submit that to me via fax, then I compile
it and send it to a third-party vendor. And a
third-party vendor, I provided you their name and so
forth, and even an e-mail from --

Q. Yeah, I think we're going to get to that.

A. Okay -- from them. And they actually
underwrite it. And once they underwrite it, I get
initial commission for -- for the account and then a
perpetual percentage of the amount that they actually
do floor.

So if -- 1if a deal dealer has $250,000
worth of floorplan and never uses it, I'd get zero,
okay? But if they get -- have $250,000 in floorplan
and utilize that floorplan by going out and buying
cars at an auction and then having the lender
actually pay for those cars, and then they have a --

it's short-term financing, sort of like payday

lending.

Q. Right.

A. I mean, a kind of hefty fee, but basically
when their inventory is -- is sitting on the

dealership floor and it's through this vendor, I'm
receiving a commission.

Q. Okay. All right. So this was a customer
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1 that had used you to help them get their line of

2 credit?

3 A. I'm pretty sure they're a customer. Let's
4 see. Yes, they are.

5 Q. Okay. So what --

6 A. That was the most recent one. Yeah, I

7 think you had asked for the most -- most recent.

8 Q. So what are -- what are these next

9 documents from VistaPrint?

10 A. I think you asked what I had done in the
11 way of advertising, and this would be printed

12 materials. I think there's some return addresses
13 with the brand, yeah, and there's a samplé of the

14 return address, the brand, DealerDashboard, and then

15 there's -- there's some -- also some --

16 Q. Oh, I see, this is your return label. I
17 got you.

18 A. Right, some fliers for the floorplan

19 financing. I think I made you a copy -- yeah --

20 Q. Oh, now I see it.

21 A. -- if you look there, there's_a --

22 Q. Okay.

23 A. Yeah. The front and back of the postcard

24 mailer I do.

25 Q. Oh, I see. Oh, 1 see. That's -- that's
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what this is, this is the postcard that you sent out

to advertise your services for the floor?

A. (Nodding head.)

Q. Okay. You can see how me just looking at
this, I would have no idea what this was, so -- all
right. Great. And then you ordered shirts. I see

you're wearing one today?

A. Right. And that's where I, you know --
Q. Why did you send me a picture of yourself?
A. You asked for representative samples of

advertising materials that were --

Q. I love it. So you took a picture of
yourself?
A. Actually, my grandgirl took that picture

and I just, you know, sent it to you.
Q. That's great. I looked at it and I
said, why did he send me this? When you walked in

the door, it made it easy for me to identify you,

SO --
A. Yeah, I think you asked for representative
samples.
Q. I did.
A. And --
Q. Yes.
A. And, you know, I showed you --
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Q. It is. You're a walking billboard, so =--
okay. What about this next document, November 30th,
1999, Michael Mason & Co. Ltd.?

A. That's a press release, which was
actually done sometime after I actually had the
service, because I -- I had the service from the
beginning. But it's basically them acknowledging,
appointing me to the exclusive distributor in
the United -- well, appointing DealerDashboard.com
the exclusive distributor of the -- the
dealer-to-dealer auction.

Q. Okay. And then --

A. I think you asked for types of agreements

I had with third-party vendors.

Q. Okay.
A. So I basically just provided you with a
blank copy of the -- the agreement I have with the

floorplan company, which is Dealer Services Company,

and they're -- they are backed by Tenneco, huge in
the automotive industry. And I think the next one 1is
Innova -- Inno -- Innoline (sic) or whatever,

Innovat --

MR. DAMERON: Innovation.
THE WITNESS: InnovationlLine, is that it?

MS. FINGUERRA-DUCHARME: Yeah.
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MR. DAMERON: That's what I would say.
A. This -~ this is -- of course you know what
this is, right?

BY MS. FINGUERRA-DUCHARME:

Q. No, no, explain it to me.

A. Okay. This here is Honda America's use
of -- second use of DealerDashboard. I didn't
maintain the first use. They originally had this

titled DealerDashboard, and that's when I sent them a
cease and desist. They corrected this page to -- in
its current state, and in its current state it still
was popping up in the search listings. And I sent
them a second cease and desist, and then it was
removed.

Q. But this is with GM. Am I missing
something here?

A. Yeah, exactly, GM.

Q. So this is for your dealer principal and
general manager, okay.

A. Right.

Q. So this is -- you're saying that this is
put out by Honda?

A. Correct.

Q. Okay. But it doesn't say Honda anywhere,

or did I miss it?

Elisa Dreier Reporting Corp. (212) 557-5558
780 Third Avenue, New York, NY 10017




v

N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

A. Well --

Q. Because when I saw the GM,
General Motors, but --

A. Well, I did, too, but I --

Q. -- that stands for -- that
general manager?

A. I did, too, the second time

204

I was thinking

stands for

it showed up,

and I thought, oh, no, now you're going to work for

GM --
Q. Right, right.
A -~ but it was just a modifi
Q. From -- okay, this --
A -—- from the original use --
Q Okay. Because this ==
A. -- that Honda was using, and I sent them a

cease and desist.

Q. Okay.

cation from --

A. And I don't know -- it is Honda dealers,

-- and it -- you know, Honda made it -

- when I sent

the cease and desist, Honda made the changes. Now,

who -- I can't see where it's hosted.

I thought I

had the listing of the Web site address. I know in

my answer I've listed it. Let me find

the answer.

Q. It just says appearing in search engines.

A. I didn't -- I think -- I didn't list
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Q. No.
A. I thought I listed the Web site address.

I know it's in the --

Q. Oh, I see -- well, actually I don't know
if -- it's okay.

A. That's what that is.

Q. Okay.

A. That was -- that was the second generation

of the use of DealerDashboard on the Honda Web site
for which generated a cease and desist and --

Q. And --

A. -- led to the ultimate opposition to this
trademark.

Q. And to be clear, because I think that you
had mentioned this before, you said that you don't
have a strong hold on the term "dealer," you don't
have a strong hold on the term "dashboard"?

A. Separately.

Q. But you feel as if having those two terms
together is a problem, is that --

A. Cofrect.

Q. -- that's where you're more -- that's
where your rights lie?

A. Correct.
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Q. And you feel that way whether it's put

together as one word or two words?

A. Or two words. :
0.  Okay. :
A. In the automotive industry.
Q. Okay. The next is the Wayback machine, we

spoke about that before. This is just -- and then

this last -- or second to last document, "The

Commercial/Business Lender Directory"?

A. Yeah, that would be the 1link onto that.

If you recall at the -- on the home page, on the
left-hand side, commercial lenders, I told you that
it was an opportunity for dealers to click on and

purchase a directory where they could find financing

sources, that's what this is.
Q. Gotcha. Then the last, was that an e-mail

you were referring to before? I wasn't sure who

Amanda Kern was and what she -- what you guys were

discussing here. | #
A. Oh, okay. That -- that is DSC.
Q. Okay.
A. She is my direct contact at DSC for which

you have the agreement on the floorplan company.

Q. Right, okay. So you were asking her -- I

got it now.
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780 Third Avenue, New York, NY 10017




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

207
A. You were asking me for customers, and --

and I was trying to get permission from her because

they're -- actually, they're her customers.
Q. Right.
A. I'm an agent, so I was asking them what I

could give you and --

Q. I understand. So these are four -- four
people -- four dealers have gone through you for
financing?

A. Yes.

Q. And this reflects that?

A. Right.

Q. I understand, okay. I think that that --

A. I basically was just trying to comply with

your request.

Q. No, I appreciate that. I just couldn't
understand what -- what -- now, after the deposition,
I -- I understand this, but when I looked at it for

the first time, I didn't know what you guys were
talking about, so -- okay.
MS. FINGUERRA-DUCHARME: I assume that you
have no questions? -
MR. DAMERON: No.
MS. FINGUERRA-DUCHARME: Do you want to

ask yourself any questions? Okay. That's it.
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Thank you very much for your cooperation.

appreciate it.
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nome: [EER [STN ‘RESEARCH: - FNANCE (HSURANCE MAINTENANCE CRASSEIEDS CREDF CHECK:

Free Car Quotes
New Car Quotes
Used Car Quotes
Car Pricing

New Car Guide
Used Car Guide
Auto Loans
Insurance

Lease Area

Classifieds
Place a Classified Ad
Search Classifieds

Lemon Search
Breaking Auto News
AutoClub

Parts & Accessories
Credit Check
Extended Warranty

Message Boards
Chat Live Now!

Photo Gallery

1. Vote now on your
favorite vehicle

2. Submit your vehicle
picture here

3. View all vehicle
photos

4. Photo Gallery
Home

E-Mail Newsletter
Save up to $450 on.
your auto insurance!

AutoWorid W
Insurance Center

Guides & Tips

Calculators
Auto Loan Calc
MPG Calc
Interest Calc
Driving Distance

Driving Forecast
Weather Tool
Leam More

Find a Dealer

For Dealers

Audio Cars
Discussions / Polis

http://www.autoworld.com/partner.asp?p=dealerdashboard

Free AutoPrice Quotes From Local Welcome to DealerDashi
Dealers Auto Channel!

Free! Get a pre-negotiated dealer price quote on a New Wet.m ake guymg_, selling, m:_tgmg, 1
or Used Vehicle! We are connected to thousands of renting .a" owning your vehicle ea
dealers nationwide!

Make: lAcura ‘v-i
Year: |2008 fi]
Zip Code: | .|

New and Used Price Guide

Free! Get fast and accurate invoice, trade-in, wholesale
and retail pricing with the AutoWorld.com Guide Book.

Automotive News Ups
Breaking Auto News Head
RECORD HONDA SALES FOR MA

Make: |Choose a manufacturer... v]

Zip: | |

Auto Financing
Free! Receive a loan decision by e-mail in about 90
minutes. Get a check for your new or used car by

tomorrow!

Insurance Quote
Free! Get side-by-side quotes in a matter of minutes and

compare hundreds of plans from top-rated companies.
Research Vehicle History

Free! Protect yourself against title and odometer fraud,
lemon cars, salvage vehicles and more...

Credit Check Services
FAQ's and more...

Bankruptcy

FAQ's About Checking Your Credit Report
How Credit Cards Protect You

Your Credit Future

THE ALL NEW NISSAN VERSA

Year:

TOYOTA ANNOUNCED PRICING T
THE 2008 SCION TC

2008 FORD TAURUS, MERCURY ¢
TOP SAFETY PICKS

THE LAST LINCOLN TOWN CAR
THE NEW 2008 SAAB 9-3

THE ALL NEW 2008 SCION XD
THE NEW 2007 HONDA FIT

TOYOTA MATRIX STARTED CROS
UTILITY TREND

FORD GAINING TRACTION ON NE
CROSSOVER VEHICLES

5/3/2008

H-001247




DealerDashboard's AutoWorld Channel Page 2 of 2

Help / Contact Us j
Maintenance 5
Reminder Program
Login ID:

Password:

: 2 ‘ New? Sign up!

CarFax - Lemon Check -

FREE If Lemion Check .~ Over 11 Billion records - Do you know how easy

Dan't make 3 $10,000 mistake! ‘Maore than 316 million vehicles ek hare, Autn\l

Vehicle History Reports! -

Partners Advertising About Us Dealers
Copyright © 1985-2008 VIS, Inc.. All rights reserved. See Privacy Statement Here.

Buying a car online

http://www.autoworld.com/partner.asp?p=dealerdashboard 5/3/2008
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Trademark/Service Mark Application, Principal Register

Serial Number: 78339571
Filing Date: 12/11/2003

The table below presents the data as entered.

" | DealerDashboard

| YES

| YES

"1 DealerDashboard

4 particular font, style, size, or color.

| The mark consists of standard characters, without claim to any

Michael Dalton

| Box 18137

670 Northland Blvd Box 18137

Cincinnati

OH

| 45218-0137

“| usa

1 (513) 557-2901

DALTONME @hotmail.com

"I Yes

N o - _ INDIVIDUAL

CCUNTRY OF cmzmsmp ) USA

GOODS AND/OR SERVICES SECTION

DESCRIPTION ' - | automotive related goods and services

FILNGBASIS = . Section 1(a)
FIRSTUSE ANYWHEREDATE | Atleast as early as 01/01/1999
5 D..A‘rsﬁ‘ . - ' _' - | At least as early as 01/01/1999 )
SPECH R LS i . | \Micrs\EXPORTSUMAGEOUTS \783\395\7833957\wanl 1WAP
APECIMENDESCRIPTION " | words and letters

DEPOSITION

E)\Eg{?\T OQ
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ESCR ‘| automtoive goods and services

FILINGBASIS _ | Section I(b)

 SIGNATURE SECTION

/ Michael Dalton /

| Michael Dalton

12/11/2003

owner

CIASSES PAID

; AMOUNT..

ENCE SECTION '

Michael Dalton

Box 18137

670 Northland-Bivd Box 18137

Cincinnati

~Jon

7] 45218-0137

<1 USA

DALTONME @hotmail.com

>EMAIL COMMUNICATION . ) Yes

GINFORMATION

: "% Thu Dec 11 16:50:25 EST 2003

USPTO/BAS-6729193103-2003
1211165025785423-78339571
-20029¢0cfb181d1d72add643
8914d6ff6d7-ET-258-200312
11161641484843

Trademark/Service Mark Application, Principal Register

Serial Number: 78339571
Filing Date: 12/11/2003

To the Commissioner for Trademarks:

H-001255




MARK: (Standard Characters, see mark)
The mark consists of standard characters, without claim to any particular font, style, size, or color.
The literal element of the mark consists of DealerDashboard.
The applicant, Michael Dalton, a citizen of USA, residing at Box 18137, 670 Northland Blvd Box 18137, Cincinnati, OH, USA, 45218-0137,
requests registration of the trademark/service mark identified above in the United States Patent and Trademark Office on the Principal Register
established by the Act of July 5, 1946 (15 U.S.C. Section 1051 et seq.), as amended.
The applicant, or the applicant’s related company or licensee, is using the mark in commerce, and lists below the dates of use by the applicant, or the
applicant's related company, licensee, or predecessor in interest, of the mark on or in connection with the identified goods and/or services. 15 U.S.C.
Section 1051(a), as amended.

International Class : automotive related goods and services
n International Class , the mark was first used at least as early as 01/01/1999, and first used in commerce at least as early as 01/01/1999,
and is now in use in such commerce. The applicant is submitting or will submit one specimen for each class showing the mark as used in commerce
on or in connection with any item in the class of listed goods and/or services, consisting of a(n) words and letters.

Specimen - 1
Intent to Use: The applicant has a bona fide intention to use or use through the applicant's related company or licensee the mark in commerce on or
in connection with the identified goods and/or services. (15 U.S.C. Section 1051(b)).

International Class : automtoive goods and services
The USPTO is authorized to communicate with the applicant or its representative at the following email address: DALTONME @hotmail.com.
A fee payment in the amount of $335 will be submitted with the application, representing payment for 1 class(es).
Declaration

The undersigned, being hereby warned that wiliful false statements and the like so made are punishable by fine or imprisonment, or both, under 18
U.S.C. Section 1001, and that such willful false statements, and the like, may jeopardize the validity of the application or any resulting registration,
declares that he/she is properly authorized to execute this application on behalf of the applicant; he/she believes the applicant to be the owner of the
trademark/service mark sought to be registered, or, if the application is being filed under 15 U.S.C. Section 1051(b), he/she believes applicant to be
entitled to use such mark in commerce; to the best of histher knowledge and belief no other person, firm, corporation, or association has the right to
use the mark in commerce, either in the identical form thereof or in such near resemblance thereto as to be likely, when used on or in connection
with the goods/services of such other person, to cause confusion, or to cause mistake, or to deceive; and that all statements made of his/her own
knowledge are true; and that all statements made on information and belief are believed to be true.
Signature: / Michael Dalton/ Date: 12/11/2003
Signatory's Name: Michael Dalton
Signatory's Position: owner
Mailing Address:

Michael Dalton

Box 18137

670 Northland Blvd Box 18137

Cincinnati, OH 45218-0137
RAM Sale Number: 258
RAM Accounting Date: 12/12/2003
Serial Number: 78339571
Internet Transmission Date: Thu Dec 11 16:50:25 EST 2003
TEAS Stamp: USPTO/BAS-6729193103-2003121116502578542
3-78339571-20029e0cfb181d1d7aadd6438914d
6ff6d7-ET-258-20031211161641484843
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No Image Attached
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Trademark L.aw Office 112

Facsimile Transmission

TO: Name: Michael Dalton
' Company:
Fax Number: 309-215-9770

Voice Phone:

FROM: Name: Patty Evanko
Fax Number: 703-746-8112
Voice Phone: 703-308-9112 ext 163

The fax number used to transmit this document should not be used to submit responses to
Office Actions or any other official communications with the Patent and Trademark Office.
All such papers intended for this Law Office/section of the Office that are eligible for
transmission via facsimile should only be submitted to the ‘Official Fax Number’ listed
above in the "From" section of the heading of this page. Please see the Trademark Manual
of Examining Procedure (TMEP) section 702.04 et seq. and 37 CFR 1.8(a) for the Office’s
complete policy concerning facsimile transmissions.

Fax Notes:

Date and time of transmission: Friday, July 30, 2004 8:22:38 AM
Number of pages including this cover sheet: 07

DEPOSITION

.;I EXEBIT 3

£-5-6%
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TRADEMARK APPLICATION NO. 78339571 - DEALERDASHBOARD - N/A Page 1 of 4 -

To: Michael Dalton (DAL TONME@hotmail.com)

Subject: TRADEMARK APPLICATION NO. 78339571 -
DEALERDASHBOARD - N/A

Sent: 6/29/04 1:03:54 PM

Sent As: EComi12

Attachments: Attachment- 1
Attachment - 2

UNITED STATES PATENT AND TRADEMARK OFFICE

SERJAL NO: 78/339571

APELICANT: Michae Dt HENAHEAR L

CORRESPONDENT ADDRESS: RETURN ADDRESS:
Michael Dalton Commissioner for Trademarks
Box 18137 2900 Crystal Drive
670 Northland Bivd Box 18137 Adington, VA 22202-35)4

Cincinnati, OH 45218-0137

MARK: DEALERDASHBOARD

CORRESPONDENT’S REFERENCE/DOCKET NO: N/A Please provido in all comrespondence:
1. Filing datc, serial munba, mark and
CORRESPONDENT EMAIL ADDRESS: ) gl:mn;; g
i X of this Office Action.
DALTONME@hotmail.com 3. Examiniag Attomey's name aod
Law Office numbes..

4. Your t¢lephone number and ¢-mail
address,

OFFICE ACTION
TO AVOID ABANDONMENT, WE MUST RECEIVE A PROPER RESPONSE TO THIS
OFFICE ACTION WITHIN 6 MONTHS OF OUR MAILING OR E-MAILING DATE.

Serial Number 78/339571

The assigned examining attorney has reviewed the referenced application and determined the following,

Search Results
Although the examining attorney has searched the Office records and has found no similar registered
mark which would bar registration under Trademark Aclt Section 2(d), 15 U.8.C. §1052(d), the

examining attorney encloses information regarding pending Application Serial No. 76530706, 37
CFR §2.83.

file:/ANicrs-ais-01\icrsexport Htm! To Tifflnput\ OOA00012004_07 30_08 22 05 WS027.. 7/30/2004

H-001260




TRADEMARK APPLICATION NO. 78339571 - DEALERDASHBOARD : N/A Page 2 of 4

There may be a likelihood of confusion between the applicant’s mark and the mark in the above noted
application under Section 2(d) of the Act. The filing date of the referenced application precedes the
applicant’s filing date. If the earlier-filed application matures into a registration, the examining attorney
may refuse registration under Section 2(d).

Identification of Goods/Services

The identification of goods/services is unacceplable as indefinite because it is too broad and identifies
goods and services that fall into many intemational classes. The applicant must amend the identification
to specify the common commerciel names of the goods and services. TMEP §1402 Due to the vague
natore of the identification, the applicant is encouraged to consult the opline mamal of acceplable
identifications for suggested wording, which can be found at www.uspto.gov. However, the following
are examples of acceptable wording:

Class 3: automobile cleaners and wax.
Class 4: automotive greases and lubricants.
Class 12: automobiles and structural parts therefore.

Class 35: providing information about automobiles for sale via the Internet; retail auto parts and
accessonies stores; and dealerships in the field of automobiles.

Please note that, while an application may be amended to clarify or limit the identification, additions to
the ideatification are not permitted. 37 C.F.R. §2.71(a), TMEP §1402.06. Thercfore, the applicant may
not amend to include any goods or services that are not within the scope of goods and services set forth
in the present identification.

Requirements for Multiple Class Applications

If the applicant prosecutes this application as a combined, or multiple-class, application based on use in
commerce under Trademark Act Section I(a), 15 U.8.C. §1051(a), the applicant must comply with each
of the following:

(1) The applicant must specifically identify the goods and services in each class and list the
goods and services by international class with the classes listed in ascending numerical order.
TMEP §1403.01.

(2) The applicant must submit a filing fee for each international class of goods/services not
covered by the fee already paid. 37 C.F.R §§2.6(a)1) and 2.86(b); TMEP §§810.01 and
1403.01. Effective January 1, 2003, the fee for filing a trademark application is $335 for each
class. This applies to classes added to pending applications as well as to new applications filed
on or after that date.

(3) The applicant must submit:
(a) dates of first use and first wse in commerce and one specimen for each class that
includes goods or services based on use in commerce under Trademark Act Section 1(a).
The dates of use must be at least as early as the filing date of this application, 37 C.F.R.
§§2.34(a)(1) and 2.86(a), and the specimen(s) must have been in use in commerce at least
as early as the filing date of the application, and/or

(b) a statement of a bona fide imtention 1o use the mark in commerce on or in conmection

file:/\icrs-ais-0)icrsexpor\ Himi ToTiffinput\ OOA00012004_07 30 08 22 05 WS027... 7/30/2004
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TRADEMARK APPLICATION NO. 78339571 - DEALERDASHBOARD - N/A Page 3 of 4

with all the goods or services specified in cach class that includes goods or services based
on a bona fide intention to use the mark in commerce under Trademark Act Section 1{(b),
where such statement was not included for the goods or services in the original
application.

(4) The applicant must submit an affidavit or a declaration under 37 CF.R. §2.20 signed by
the applicant to verify (3) above. 37 C.ER. §§2.59(a) and 2.71(c).

Basis for Filing

The applicant asserts use of the mark in commerce and a bona fide intent to use the mark in commerce
for the same goods/services. An applicant may not assert both use of the mark in commerce, under
Trademark Act Section 1(a), 15 U.S.C. §1051(a), and intent fo use the mark in commerce, under
Trademark Act Section I(b), 15 U.S.C. §1051¢b), for the same goods or services. 37 C.F.R. §2.34(b)
(1); TMEP §806.02(b). The applicant must delete one basis or divide the goods/services between the
two bases, as appropriate. :

- Specimen
If the applicant maintains the Section 1(a) filing basis, the applicant must comply with the requirement
for an acceptable specimen showing use of the mark for each class of goods and services set forth in the
application. 37 C.F.R. §2.56; TMEP §904.

Examples of acceptable specimens for goods arc tags, labels, instruction manuals, containers or
photographs that show the mark on the goods or packaging. TMEP §904.04 ef seq. Examples of
acceplable specimens for services are signs, photographs, brochures or advertisements that show the
mark used in the sale or advertising of the services. TMEP §§1301.04 ¢f seq.

The applicant must verify, with an affidavit or a declaration under 37 C.F.R. §2.20, that the substitute
specimen was in use in commerce at least as early as the filing date of the application. Jim Dandy Co. v.
Siler City Mifls, Inc., 209 USPQ 764 (TTAB 1981, 37 C.F.R. §2.55(ay, TMEP §904.09.

A sample declaration is set forth below for the applicant’s convenience.

The following is a properly worded: declaration under 37 C.F.R. §2.20. At the end of your responsc,
please insert the declaration signed by someone authorized to sign under 37 C.F.R. §2.33(a):

The undersigned, being hereby warned that willful false statements and the like so made are
punishable by fine or imprisonment, or both, under 18 U.S.C. §1001, and that such willful false
statements may jeopardize the validity of the application or any resulting registration, declares that the
facts set forth in this application are true; all statements made of his/her own knowledge are true; and
all statements made on information and belief are believed to be true.

Signature
Name and Position
Date

NOTE: For the signature above, use the same format as the electronic signature on the original e-
TEAS application, ¢.g,, /john doe/ or /jd/. 37 CFR §2.193(c)1)(iii); TMEP §§304.08 and 804.05.

file:/A\ticrs-ais-01tiersexport HmIToTifflaput\ OOAD0012004_07 30 08 22 05 WS027... 7/30/2004
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TRADEMARK APPLICATION NO. 78339571 - DEALERDASHBOARD - N/A Page 4 of 4 ' 3

Patty Evanko
Trademark Aflomey
Law Office 112
703-308-9112, ext. 163

patty.evanko@uspto.gov (questions enly)

How to respond to this Office Action:

To respond formally uvsing the Office’s Trademark Electronic Application System (TEAS), visit
hitp://www.uspto.gov/teas/index.html and follow the instructions.

To respond formally via regular mail, your response should be sent to the mailing Return Address listed
-above and include the serial number, law office and examining attorney’s name on the upper right
corner of each page of your response.

To check the status of your application at any time, visit the Office’s Trademark Applications and
Registrations Retrieval (TARR) system at http://tarr.uspto.gov/

For peneral and other useful infonmation about trademarks, you are encouraged 1o visit the Office’s web
site at http://www.aspto.gov/main/trademarks.htm

FOR INQUIRIES OR QUESTIONS ABOUT THIS OFFICE ACTION, PLEASE CONTACT
THE ASSIGNED EXAMINING ATTORNEY.

file:/N\ticrs-ais-01 ticrsexport\HtmI To T Input\OOA00012004_07_30_08 22 05_WS027... 7/30/2004
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Response to Office Action

The table below presents the data as entered.

012

automotive related goods and services

Section 1(a)
;} 01/01/1999
-] 01/01/1999

grovid_ing online management tools and information regarding automobiles for sale via the internet, parts and accessories; and
ealerships in the field of automobiles. : .

Section 1(a)
| 101051999
| 1000511999

- .} Michael Dalton/

"'f Michael Dalton

B Principal
| 1273012004
1 /Michael Dalton/ -

|SIGNATORY:NAME | Michael Dalton

‘SIGNATORYPOSITION, | Principal

,, 12/30/2004
ON SECTION o

‘| Thu Dec 30 15:45:05 EST 2004

-:| USPTO/0A-672419120-200412
. 1] 30154505176116-78339571-2
4 001e7e13a03b678884c183346
" -} d5d28fcde-N-N-20041230154
“ | 406868588
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Response to Office Action

* To the Commissioner for Trademarks:

Application serial no. 78339571 is amended as follows:

Applicant hereby deletes the following class of goods/services from the application.
Class 012 for automotive related goods and services

Applicant hereby adds the following class of goods/services to the application:

New:

Class 035 for providing online management tools and information regarding automobiles for sale via the internet, parts and accessories; and
dealerships in the field of automobiles. .

Section 1(a), Use in Commerce: Use in Commerce: The applicant is using the mark in commerce, or the applicant's related company or
‘icensee is using the mark in commerce, or the applicant’s predecessor in interest used the mark in commerce, on or in connection with the
identified goods and/or services. 15 U.S.C. Section 1051(a), as amended. The mark was first used on 10/05/1999 and first used in commerce on
10/05/1999, and is now in nse in such commerce.

st S e : : e
The undersigned, being hereby warned that willful false statements and the like so made are punishable by fine or imprisonment, or both, under
18 U.S.C. §1001, and that such willful false statements may jeopardize the validity of the application or any resulting registration, declares that
he/she is properly authorized to execute this application on behalf of the applicant; he/she believes the applicant to be the owner of the
trademark/service mark sought to be registered, or, if the application is being filed under 15 U.S.C. §1051(b), he/she believes applicant to be
eatitled to use such mark in commerce; to the best of his/her knowledge and belief no other person, firm, corporation, or association has the
right to use the mark in commerce, either in the identical form thereof or in such near resemblance thereto as to be likely, when used on or in
connection with the goods/services of such other person, to cause confusion, or to cause mistake, or to deceive; that if the original application
was submitted unsigned, that all statements in the original application and this submission made of the declaration signer's knowledge are true;
and all statements in the original application and this submission made on information and belief are believed to be true.

’

-

7 P

- Signature: /Michael Dalton/  Date: 12/30/2004
Signatory’s Name: Michael Dalton
Signatory's Position: Principal

Signature: /Michae) Dalton/  Date: 12/30/2004
Signatory's Name: Michael Dalton
Signatory's Position: Principal

Serial Number: 78339571

Internet Transmission Date: Thu Dec 30 15:45:05 EST 2004
TEAS Stamp: USPTO/OA-672419120-20041230154505176116-
78339571-2001e7e13203b678884c183346d5d28
fcde-N-N-20041230154406868588
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dealerDashboard.com - The Future View of the Automotive World Page 1 of 1
{1 ] dealerDashboard &)

“Behind The el - We Deliver”

{x] Desktop Dealer Web Site Development

! Enter .

Ix} Auto Mail.

) D2D Auction.

fx} Desktoo
/ Press

" Reseller

Copyright, 1998 deaierdashboard com. LLC A Rights Reserved
Frademarks. “denlerdashboard.coin™ TE-motine News *Fast Fracker” "National Avtomouve Virusd Honersin ™ "National Awmomaotive Virruat
stitute” "Leads28ales” "Behod The Wheei « deaterdashboard.com - We Detever.” "Deskiop Dealer” all rights reserved

dealerdashboard, the future view of the automotive world, all things autometive directory.com, directory, delphi,
autometive, autos, aute, cars, car, new cars, used cars, dealers, dealer, tools, sae, training, NADA, N.A.D.A,, auction,
manufacturers, manufacture, showroom, sales, service, parts, bodyshop, shop, garage, mechanic, technician, vendor,
vendors, loan, loans, auto wholesale, point, ubid, amazon, barnes and noble

auls Fow Npegess

DEPOSITION
EXHIBIT

(0. S50

http://web.archive.org/web/20000229083129/http://www.dealerdashboard.com/ 5/5/2008
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How Well Do You
Know Your Visitors?

@ Auction

4 Auto Mall Showroom
@ Hardware

4 Hosting

+ Dial up

@ Sales Dept.

@ Training

4 Computers

& Advertising

@ Follow-up Services
® Used Cars

# Aftermarket

® Parts

@ Service

# Facilities

4 Management Services

"Behind The Wheel @ dealerDahboard.com - We Deliver” / Company Page 1 of 2

Eyhdd (V)
(Y dealerbashboard 523

Company

Company

dealerDashboard.com is an organization formed to enable the automotive
consumer and retail dealer the opportunity to communicate without third party
intervention. The company will remain mission focused providing quality products
and services to aid the efficient e-commerce community. Our current offering
implements an international online, commission free, Dealer to Dealer, wholesale
auction. Retailers can now participate across NAFTA borders. Forward thinking
participants in the program will receive a free homepage on a leading consumers
auto shopping mall. Our proven online and traditional training programs increase
sales transactions with reduced lead acquisition cost and improved customer
satisfaction indices. Our site provides a one-stop resource center for the
automotive industry.

We know that today’s automotive industry have confused the commitment to the
independent businessperson; therefore, we provide guerrilla marketing solutions.
The company founder has over 25 years automotive industry experience including
dealership , manufacture, tier one, aftermarket, advertising, and e~commerce
development. Our philosophy is supportive and dedicated to the automotive
retailer.

Our progressive technology solutions allow retailers the opportunity to receive
options from several industry vendors with just a mousewheel click. Our design,
hosting and dial up services permit the dealer to recapture the consumer and
remain competitively independent.

Dealer Services

The independent used and new car franchise retailer will find
dealerDashboard.com a valuable resource as we visualize "The Future View of the
Automotive Professional”. We offer unparalleled solutions and now we are: ............
International.

"Behind The Wheel @ dealerDashboard.com - We Deliver."”

4 Personnel ! Jobs —
ﬂ
4 Net Detective
4 Real Estate
# Travel ! Entertainment
Vendor
Programs
Dealer DEPOSITION
Programs EXHIBIT
of&us QZ
Press
Releases 00._ 5-5-0%
http://web.archive.org/web/20000229150437/www.dealerdashboard.com/company html 5/4/2008
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"Behind The Wheel @ dealerDahboard.com - We Deliver" / Company Page 2 of 2

670 Northland Bivd. E' rotation
Box 18137
Cincinnati, Ohio 45218
Ph: §13.557.2901
Fax : 805.753.7862

[ CLIEK TERE

Home | Company | Contact | D2D Auction

0 1999, dealerDashboard.com, LLC. All rights reserved.
All other trademarks are owned by the respective company or dealerDashboard.com, LLC

http://web.archive.org/web/200002291 50437/www.dealerdashboard.com/company.html 5/4/2008
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dashboard - Definitions from Dictionary.com

et (W)

Dictionary.com Unabridged (v 1.1) = Cite This Source — Share This
dash - board '@} Audio Help [dash-bawrd, -bohrd] Pronunciation Key - Sho
-noun

1. (in an automobile or similar vehicle) a panel beneath the front win.
gauges and accessories for the use of the driver; instrument panel

2. a board or panel at the front of an open carriage or the like to pro
from mud or dirt cast up by the hoofs of the animals drawing the

[Origin: 1840-50; DASH] + BOARD]

Dictionary.com Unabridged (v 1.7)
Based on the Random House Unabridged Dictionary, © Random House, Inc. 200

DEPOSITION

BOE HIBIT V-r

0O 6—“3— g
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honda - Definitions from Dictionary.com

Dictionary.com Unabridged (v 1.1) - Cite This Source — Share This

hon-da 4;)' Audio Help [hon-duh] Pronunciation Key — Show IPA Pronunciation

-noun
an eye at one end of a lariat through which the other end is passed to form a lasso,

noose, etc.
[Origin: 1885-90, Americanism; < Sp: sling < L funda, perh. akin to Gk sphendoné]

Dictionary.com Unabridged (v 1.1)
Based on the Random House Unabridged Dictionary. & Randor House, Inc. 2006.

DEPOSITION
EXHIBIT ©
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USPTO 7/30/2004 8:22 AM PAGE 1/007 Fax Server
TO:Michael Dalton COMPARY:

G i
a e oot L

3
L
E

Trademark Law Office 112
Facsimile Transmission

TO: Name: Micheel Dalton

Company:

Fax Number: 309-215-9770

Voice Phone:
FROM:  Name: Patty Evanko

Fax Number: 703-746-8112

Voice Phone: 703-303-9112 ext 163

The fax aumber used to transmit this docament shonld not be ased to swhmit respomses to
Office Actions or any other official communications with the Patent and Trademwrk Office.
All sach papers intended for this Law Office/section of the Office that are eligible for
iransmdssion via facsimile should only be submitted to the ‘Officdal Fax Nwimnber’ lsted
above in the "From" section of the heading of this page. Please sce the Trademark Manusl ]
of Examining Procedure (TMEP) section 702.04 ef seq. and 37 CFR 1.3(x) for the Office’s |
complete policy conceraing facsimile transmissions. |

\

|

Fax Notes:

Lot bl ] T

01-03-2006
U.8. Patent & TMOX/TM MaA Ropt Dt #74

Date and time of transmission: Friday, July 30, 2004 8:22:38 AM
Number of pages including this cover sheet: 67
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USPTO 7/30/2004 8:22 AM PAGE 2/007 Fax Server
TO:Michael Daiton COMPANY:

. 18
TRADEMARK APPLICATION NO. 78339571 - DEALERDASHBOARD - N/A Page 1 of 4 )
To: Michac] Datton (DAL TONME@hotmail com)

Subject: TRADEMARK APPLICATION NO. 78339571 -
: DEALERDASHBOARD - NVA

Sent: 6/29/04 1:03:54 PM
Sent As: ECom112

Attsclnents: Attachment- 1
Attachment - 2

- UNITED STATES PATENT AND TRADEMARK OFFICE

SERIAL NO: TW/339573

APPLICANT: Michac] Dalton _

CORRIESPONDENT ADDRESS: RETURN ADDRESS:
Michasa! Dalicn Cozanissionsr £x Trademarks
Box 18137 2900 Cryshl Drivo
670 Nortbdand Bivd Box 13137 Adfingiem, VA 27223504
Cincinnati, OH 45218-0137

MARK: DEALERDASHBOARD

CORRESPONDENT’S REFERENCE/DOCKET NO: NA Phoaeprovice o 0l carpondonc
CORRESPONDENT EMAIL ADDRESS: v, T ki
DALTONMB@hotmail.com 2. Dita af this Office Action.

OFFICE ACTION

TO AVOID ABANDONMENT, WE MUST RECEIVE A FROPER RESPONSE TO THIS
OIFICBACHONWYTBINGMONTHSOFOURMAILINGOREMAILINGDATE.

Seriaf Nomber 78/339571

mdmmmmwmmmmmmwwmmmmmm

Search Resalts |
Mhemﬁhgﬁumyhumhedﬂm%m«&aﬂhufouﬁmnﬁnﬂ.w
muk which would bar segistration under Tradamark At Scction 2d), 15 UB.C. 51052(d), the
mﬁxﬂu&y ecloses infarmation regarding poading  Apphcation Sexia} No. 76530706, 37
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. USPTO 7/30/2003 8:22 AM DPAGE 3/007 Fax Server
- TO:Michaol Dalton COMPANY:

TRADEMARK APPLICATION NO. 78339571 - DEALERDASHBOARD - N/A Page 20f4

There may bo a likelibood of confimion between the apphicard’s mark and the mark in the above noted
application under Section 2(d) of e Act. The filing date of the referenoed application precedes the
applicant’s filing date. I the earlier-filed application matures into a registration, the examining attomey
roxy refose registration under Section 2(d).

Mdentification of Goode/Services
mﬂmﬁ&ﬁmdwmbmbkuwumkimhMmdﬁdmiﬁa
poods and servioes that fall into many intermational classes. The applicant muet amend the idertification
to specify the oommon commercial names of the goods and services. TMEP $1402 Duc to the vagne
mam;mmmuwmawmmwm:wawﬂa
Wwﬁmfwwggmedwuﬁgwhichmbefmdlm. However, the following
ars oxarplcs of accoptablo wording:

Class 3: automobile cleancrs and wax.
Class 4: sutomotive greases and hubricants,
Class 12: mtomobiles and structural pacts therefore.

Class 35; mvﬂingﬁimﬁmmmmﬁhfaukmﬂnhmmmmmm
acoesavrics storoy; and dealorships in the fisld of xotoenobiles.

Hemmhﬁxgwﬁbmnpplhlﬁmmxybomdcdbd.ﬁymﬁmhthaiduﬁfmﬁmlddﬁmb
the identification are not permisted. 37 CF.R. §2.71(s)y, TMEP $1402.06. ‘Thercfore, the applicant may
not snead to inchade amry goods or services tht are not within thy scope of goods and servicos st forth
in the present idemtification.

Reguiremeats for Multiple Qlase Applications

M the applicant prosccutes this application as a cembined, or mokiple-claas, spplication bascd on vec in
commaerce under Trademank Act Section I(a), 15 U.S.C. $1051(x), tha applicant wwnd comply with each
of the fellowing:

T T

(1) The spplicant must specifically identify Gic goods and scrvices i cach claxs and list the
mpwwwwmmmwcmwmmmmmm.
.01.

K AN .

@ Theq)pﬁcalmmtnimitafﬂingfeofmnd:bﬂundimﬂchudgood:huﬁmnﬁ
coverod by the foo alroady paid. 37 CFR 882.6(aX1) and 2.86(b); TMEP §§810.01 and
1403.01. Bifoctive Jaouary 1, 2003, the fee for filing a trademark application is $335 for each
class. MWMcMMmmemumnumwmmm
on or after tha dato.

(3) The applicant must submit:

R TRy PN T

(a) dadow of fint vso and first Lao in commerce and oo spocimen for cach chws that
inchdeagoodsorminuboedmmhcmmduhﬂmukm&eﬁonl(a)
Mdnudmmwbenhmuuﬂy-mﬁliumdﬂﬁnppﬁuﬁm,ﬂcxk
§52.34(a)gd) and 2.86(a), and the specimen(s) must have been in 36 i commerce at least
23 early, filing dats of the spplication, and/or

(b)l“mmduflbomﬁdchluﬁmlomihnmnkinmmwinm
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USPTO 7/30/2004 8:22 AM PACE 4/007 Fax Server
TO:Michaol Dalton COMPANY:

TRADEMARK APPLICATION NO. 78339571 - DEALERDASHBOARD - N/A Pago 3 of' 4

wihdllhesoodswl«vicuspociﬁediuwbchuthaﬁndndago«honuvicashud
mabcmﬁkwmbmhmﬁhmmwmml@}
whuewnhtmmwunmindwdfuﬂnzooduormvicuhﬁwoﬁgiml
spplicats .

(4) The applicant must submit an affidavit or & declxration under 37 CFR. §2.20 sigoed by
the applicant to verify (3) sbove. 37 C.E.R. §§2.59(a) and 271(c).

IR I I

R

Baads for Filing
Tblppﬁmtmwof&nmkhmwmdnbmﬁdchmmmhmkhmm
for the same gooda/services. An spplicsnt may pot assert both use of the mark in commerce, under g
Trademnawrk Act Section Ka), lSUﬂ.(LSlOSl(:),uthmhMinmqmdc g
Tradeonaek Act Section 1(b), 15 US.C. §1051(b), for the sams goods or secvices, 37 C.FR §2.34(b)
(1), TMEP §906.02(b). The spplicant most delete one basis or divide the gooda/services between the
two bases, as sppropriste.

Specimcn

If the applicant maintsing the Section X») filing basis, the applicant must. comply with the requirement
for an xoooptable spocimen showing use of the mark for cach cixse of goods and services set forth in the
application. 37 C.F.R. §2.56, TMEP §904.

Empluofwwpublcapccimmforeooamuy.hbdgmcﬁm‘mmm,cmhm«
wmmmmmum«m TMEP §904.04 ¢f seg. Examplos of
oceptable specimens for services are signs, photographe, brochures or. advertieemonts that show the
mark used in the salc or advartising of the services. TMEP §§1301.04 of seq.

nnmﬁmmunmmﬁﬁmmmmwahhﬁmmumwannnmumNumu 5
mmhmhmanMynhmhgwdﬁuMﬁmMCan 5
Silar City Mills, Inc., 209 USPQ 764 (TTAB 1981, 37 C¥.R. §2.5a), TMEP §904.09,

Amkdcchaﬁonﬁadﬁxﬁbcbwﬁmhnppﬁnm':mvm

The following is a properly worded declarstion under 37 CF.R. §2.20. At the end of your response,
pbmhmﬂudcchaﬁondgndbymmlmwhﬁumﬁuﬂc.ﬁk $2.33(n):

Sigosture
Name and Position
Date

NOTE: Pwten&gnmabwe.mﬁcmcfmuﬂcdmﬁmksignﬁnmhodﬁnﬂo-
TEAS spplication, e.g., /jolm doe/ of fji. 37 CFR §2.193(cX1)ii)y, TMEP §§304.08 sod 204,03,
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UsSPTO 7/30/2004 8:22 AM DPACE 5/007 Fax Server
TO:Michael Dalton COMPANY: '

TRADEMARK APPLICATION NO. 78339571 - DEALERDASHBOARD - N/A Page 4of 4

Paity Evanko
Trademerk Attomsy
Law Office 112
703-308-9112, ext. )63

patty.svanko@umpto.gov (qusstions only)

How 10 veopend 1o this Office Action:

1bmwmhmmywmmnm&ﬂ1hhmkﬂnmkﬂﬁh&n&%mmmnvm
Mtp//www.uapte. gov/ieas/ndes html and follow the instructions.

%mmﬁﬁm%MnmwmﬂwwmwmﬁwﬂunwhmﬁmMmMﬁm&N
#muﬂhmh&udﬂmmmhwmh-ﬁnmﬁmmmwhmmumnmmmm
somer of each page of your resporse. .

Tockkhmdmwﬁaﬁmdmyﬁmn,vﬁth%’swmﬁmm
Registrations Retrieval (TARR) system of Iittp://tarr magto.gov!

Rmmmmuuwdmwmmethmmmwmmmmwmﬁmma&ﬂmﬁ
sito &t Mitps/www mapio:pov/mala/iredomarka tm ‘

FOR INQUIRTES OR QUESTIONS ABOUT THIS OFFICE ACTION, PLEASE CONTACT
THE ABSIGNED EXAMINING ATTORNEY.
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TO:Michael Dalton  COMPANY:
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7/007

Fax Server

H-001279

by




Page 1 of 3

From: <TEAS@uspto.gov>
To: <DALTONME@hotmait.com> -

Sentt  Thursday, December 30, 2004 3:45 PM
Subject: Received your Response to Office Action Form for 78339571

We have received your Response to Office Action Eorm below.
Pleasé amend application serial no. 78339571 as follows:

S S e R R B T A B T SRR
2L “Xl £p2 s _uﬂﬁ:‘%ﬁrﬁgﬁ FERES SEA \ié%{%‘%,f
€by-deletes the following.class of.goods/services from:the application.

Class 012 for automotive related goods and services

Applicant hereby adds the following class of goods/services:to'the application:

New:

Class 035 for providing online management tools and.information regarding automobiles for sale via
the intertiet, parts and accessories; and dealerships in‘the field ‘of automobiles.

Section:Ha); Use in Commerce: Use in Commerce: The applicant is using the mark in commeree, or
the applicant’s related company or licensee is using the mark in-commerce, or the applicant’s
predecessorianinterest used the mark in.commerce, on or-ini connection with the identified goods
or sepviess. 15 U.S:C. Section 1051(a), as amende
e in-commerce on 10/05/1999, and i

i1 yd] 25

Signature: Michael Dalton/ Date: 12/30/2004
Signatory's Name: Michael Dalton
Signatory's Position: Principal

Signature: /Michael Dalton/ Date: 12/30/2004
Si-gnatory's Name: Michael Dalton
Signatory’s Position: Principal

s=oomiom=m=TEAS XML RESPONSEsssmmssmmc——c

78339571

12/30/04
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I >myA > Promium Domaidn Names > AbotUs > FAQ > Support: (480) 824-2500

SEARCH THE WHOIS DATABASE ...
PLFASE ENTEQ L DOMAIN NAME VUL WO IN LI T CHECR

‘0": & (e AR AN e DA 2 ¥ Ty 25 7
.:ﬁ.%_u . 400 Lo : %

Enter 2 dormain nama:

NOTICE AND TERMS OF USE: You are not authorized to access or query our OIS
database throngh the use of high~-volume, automated, electronic processes. The
Data in Network solutions® wHOIS database is provided by nNetwork Solutions for information
purposes only, and to assist persons in obtaining information about or related
to a domain name registration record. Network Solurions does not Quarantee §ts accuracy.
8y submitting a WHOIS query, ¥uu agree to abide by the following terms of use:
You agree that you may vse this Data only for } 1 purposes and that under no
circumstances will you use this pData to: (1) allow, enable, or otherwise support
the transmission of mass unsolicited, commercial advertising or solicitations
via e-mail, telephone, or facsiwile; or (2) enable high volume, automated,
electronic processes that apply to Network Solutions (or its computer systems). The
compilation, repackagmg. dissemination or other use of this Data is expressly
ﬁr ibited without the prior written consent of wetwork solutions. You agree not 1o use
igh-volume, automated, electronic processes to access Or query the WHOIS
database. Network Solutions reserves the right to terminate your access to the wHOIS
darabase in its sole discretion, including without limitation, for excessive .
querying of the WHOIS database or for failure to otherwise abide by this policy.
Net\:ork Solutions reserves the right ro nodify these terms atr any time.
Registrant:
DEAL ERDASHBOARD (OEALERDASHBOARD-DOM)

PO BOX 18137

CINCINNATI, OH 45218

us

Domain Name: DEALERDASHBOARD.COM

administrative Contact, Technical Contact: .

DALYON, MICHAEL (280431081) dealerpashboarddhotmail.com

CINCINNATY, OH 45218

us (A= v
(513) 557-2901 fax: (309) 215-9770 T W ‘

Record expires on 05-0ct-2005. ¢ \@5
—7 Record created on 05-0ct-1999. F
Database last updated on 30-Dec-2004 00:39:26 EST.
pomain servers in 1isted order:
NS1.BRAVEHOST.COM 65.39.211.4
NS2.BRAVEHOST.COM 65.39.211.5

k"’ e L STRH ok o -
st np e b bus s naby I ) o g Pt B TS
Stoce Hare | Shopoing.Can § Logln | AcAcunt | Erequantiy Asked Questions | Sunnait § Yihols | Legsl Aoresments

»

)
hitps://www.secureserver.net/whois.asp?prog_id=idomainpartner&domain=DealerDashboard. COM

Pagelof2

12/30/04
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Internet Archive Wayback Machine Pagelof }

IXTRERRT LRCBIVSE

Enter Wob Address: fittp! - A E i e

Searched for htp:(idealerdashboard.com ‘ 73 Results

i Adv. Search Compare Archive Pagea

AT
VR

Note some dupiicates are not shown. Spg_m{.
* denotes when site was updated. .

Search Resuits for Jan 01, 1996 - Dec 29, 2004

1996 1997 1998 1999 2000 2001 2002 2003 . 2004
0 pages 0Opages Opages O pages 21 pages 19 pages 6 pages 18 pages 3 pages
© Feb29,2000*  Feh (01,2001 * Eeb 01, 2603 Jan 24,2004 *
Moar 01, 2000 Eep 04, 2001 6102,2002*  Fep08.2003*  Jan25.2003
May 10,2000 *  Eeb 08,2001 Oct 93, 2002 EeD20.2003 ¢ Feh02 2004 *
May 18,2000 * Feh?23.2001*  Nov26.2002*  Mar23,2003
May 20. 2000 Febh 26,2001 %  Nov2B8.2002* M5 2083 *
Jun 17,2000 *  Mac01,2001 Nov 30,2002 *  Apc 08,2003
Jun.i9, 2000 Mar 02,2001 Apr11.2003
Jun 28, 2000 Mar 001 * May 24, 2003
Ay 15,2000 * Mar 31 * May 25,2603 *
Aug 22, 2000 Apr 09,2001 Jun 02,2003 *
Hug.23. 2000 May 16, 200 . Jui 17 » -
Sep 29,2000 May 18, 2061 L
Oatl . - n;’ J_\U.ZL‘%% .
Q11,2000 * Ju 2. 2601 Nay_ 16,2003
Oct 15. 2000 4ul16, 2001 Ngv 26,2003 *
Qet 19, 2000 Jut 31,2001 Nov 29, 2063
ﬂ“{é‘ﬁ% Bu 04.2001 Deg 15,2003 *
NOV I Nov 30, 2001 -
Dec02.2000*  Recil 2001 0ec16.2003
Deog 03,2000
Deg 04, 2000
Homa | Help
Conyriaht $: 2003, intemet Archive | Termrs of Use | Prvacy Pojicy -
ARCHIVE oF
JNOELEN DANT WEB 21T €
S/ITE ! [Deﬂu.;e. DASH (rRrRD . Car”] )
hitp//web.archive.org/web/*bitp//dealerdashboard.com 12/29/04

H-001282

o R e e e




- " DealerDashboard - The Future View of the Automotive Workd Page | of 1

3
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bitp/tweb.archive.org/web/20001 009201 106/http://dealerdashboard.com/ 12:29:04
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Click here for more Automotive News.

TTCremte vour owa plant. -
o gimmicks, leweratest | #

Home | Compeny | Priveey Poiiiy | Contacy} D20AuciSn | Adda Stie

Copyrizhe: 1999 DealerDaskbossd coce.- AN Rights Reseryed
Trademarks: © A WoR(d" * f - mative: S ) % ¢,
“Natiana)Awtomazive Victeal Ui Awipmeres;

28 righin riveinved

 Dealer Dashboard

TR

:

R

T T L R

hitp://dealerdashboard.com/ 12/30/04

H-001285




P e R R

UNITED STATES PATENT AND TRADEMARK OFFICE

SERIAL NO: 78/339571

APPLICANT: Michael Dalton *78339571*

CORRESPONDENT ADDRESS: RETURN ADDRESS:
Michael Dalton Commissioner for Trademarks
Box 18137 P.O. Box 1451
670 Northland Blvd Box 18137 Alexandria, VA 22313-1451

Cincinnati; OH 45218-0137

} no fees are enclosed, the address should include the words

"Box Responses - No Fee.”

MARK: DEALERDASHBOARD
CORRESPONDENT’S REF ERENCE/DOCKET NO: N/A Please provide in all correspondence:

CORRESPONDENT EMAIL ADDRESS: . Filing date, serial number, mark and
DALTONME @hotmail.com applicant’s name.

. Date of this Office Action.

. Examining Attorney's name and

Law Office number.
. Your telephone number and e-mail address.

w N

»

Serial Number 78/339571
NOTICE OF SUSPENSION
Action on this application is suspended pending the disposition of:

- Application Serial No(s). 76530706

DEPOSITION

H-001286



Since applicant’s effective filing date is subsequent to the effective filing date of the above-identified application(s), the
latter, if and when it registers, may be cited against this application. See 37 C.F.R. §2.83. A copy of information relevant
to this pending application(s) was sent previously. The applicant may request that the application be removed from
suspension by presenting arguments related to the potential conflict between the relevant applications or other arguments
related to the ground for suspension. The applicant's election to present or not to present arguments at this time will not
affect the applicant’s right to present arguments later,

The following requirements are CONTINUED:

Identification and Classification of Services
1

The proposed amendment to the identification of services reads as follows: providing online management tools and
information regarding automobiles for sale via the internet, parts and accessories; and dealerships in the field of
automobiles. This wording is not acceptable because “providing online management tools™ is too broad and must be
clarified to identify the common commercial name of the services. The applicant may adopt the following wording if
accurate: providing information about automobiles and automotive parts and accessories for sale via the Internet; and
providing a web site featuring information about automobile dealerships, automobiles, automotive parts and
accessories, at which users can link to the retail web sites of others.

2. Basis for Registration

In its response, the applicant refers to Section 1(a) as the basis, and includes specimens. However, the applicant does
not address the dual basis (intent-to-use) currently of record. Inasmuch as the applicant cannot proceed under both
bases for the same services, the applicant must confirm that it intends to proceed under use only.

3. Specimen

The substitute specimens appear to be acceptable for Class 35. However, the applicant did not submit the required .
averment. Therefore, the applicant must verify with an affidavit or a declaration under 37 C.F.R. Section 2.20, that the
substitute specimen was in use in commerce at least as early as the filing date of the application.

A sample declaration is set forth below for the applicant’s convenience.

The following s a properly worded declaration under 37 C.F.R. §2.20. At the end of your response, please insert the
declaration signed by someone authorized to sign under 37 C.F.R. §2.33(a):

H-001287



The substitute specimen was in use in commerce at least as early as the filing date of the application.

The undersigned, being hereby warned that willful false statements and the like so made are punishable by fine or
imprisonment, or both, under 18 U.S.C. §1001, and that such willful false statements may jeopardize the validity of the
application or any resulting registration, declares that the facts set forth in this application are true; all statements made of
his/her own knowledge are true; and all statements made on information and belief are believed to be true.

Signature
Name and Position
Date

NOTE: For the signature above, use the same format as the electronic signature on the original e-TEAS application, e.g.,
{ /yohn doe/ or /jd/. 37 CFR §2.193(c)(1)(iii); TMEP §§304.08 and 804.05.

NOTICE: FEE CHANGE

Liffective January 31, 2005 and pursuant to the Consolidated Appropriations Act, 2005, Pub. L. 108-447, the following are
the fees that will be charged for filing a trademark application:

(1) $325 per international class if filed electronically using the Trademark Electronic Application System (T EAS);'
or

(2) $375 per international class if filed on paper

These fees will be charged not only when a new application is filed, but also when payments are made to add classes to an
existing application. If such payments are submitted with a TEAS response, the fee will be $325 per class, and if such
payments are made with a paper response, the fee will be $375 per class.

The new fee requirements will apply to any fees filed on or after January 31, 2005.

NOTICE: TRADEMARK OPERATION RELOCATION

The Trademark Operation has relocated to Alexandria, Virginia. Effective October 4, 2004, all Trademark-related paper
mail (except documents sent to the Assignment Services Division for recordation, certain documents filed under the Madrid
Protocol, and requests for copies of trademark documents) must be sent to:

Commissioner for Trademarks
P.O. Box 1451
Alexandria, VA 22313-1451

H-001288



Applicants, attorneys and other Trademark customers are strongly encouraged to correspond with the USPTO online via the

Trademark Electronic Application System (TEAS), at http://www.uspto.gov/teas/index.html. -

/Patty Evanko/

Trademark Attorney
| Law Office 112

571-272-9404

patty.evanko@uspto.gov (questions only)

H-001289




t

Response to Office Action

The table below presents the data as entered.

78339571

.~} LAW OFFICE 112

ECTION: (current)
1035

DESCRIFTION

providing online management tools and information regarding automobiles for sale via the intemet, parts and accessories; and
dealerships in the field of automobiles.

| Section 1(a)

3| Atleast as early as 10/05/1999
v | Atleast as early as 10/05/1999
. T section 1(6)

P ! —

providing automotive dealerships managerial information concéming their Sales, Service, and Parts departments key financial
mdicators of how their dealership is performing via the Intemnet; and providing a web site featuring information about automobile
dealerships, automobiles, automotive parts and accessories, at which users can link to the retail or wholesale web sites of others. .

- .} Section 1(a)

| Atleast as early as 10/05/1999

| Atleast as easly as 10/05/1999

/Michael Dalton/

SIGNATORYNAME =~ | Michael Dalton

SIGNATORY POSHTION - _ owner

02/14/2006
/Michael Daiton/
| Michael Dalton

'} owner

-] 0211472006

D

EPOSITION
E IBlT, (
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| Tue Feb 14 20:36:49 EST 2006

“| USPTO/ROA-72.49.56.140-20
'} 060214203649405756-783395
71-320ceb124438dbfd5b053b

0717d857b9%¢cc-N/A-N/A-2006
<} 0214200216905482

PRI Poca 1957 ey VNG
OB N, DRSO kg DTN,

Response to Office Action

To the Commissioner for Trademarks:

Application serial no. 78339571 has been amended as follows:

Classification and Listing of Goods/Services

Applicant hereby amends the following class of goods/services in the application as follows:

Current: Class 035 for providing online management tools and information regarding antomobiles for sale via the internet, parts and accessones and
dealerships in the field of automobiles.

Original Filing Basis: 1(b); and/or 1(a).

Proposed: Class 035 for providing automotive dealerships managerial information concerning their Sales, Service, and Parts departments key
financial indicators of how their dealership is performing via the Internet; and providing a web site featuring information about automobile
dealerships, automobiles, automotive parts and accessories, at which users can link to the retail or wholesale web sites of others. .

Deleted Filing Basis: 1(b)

Declaration Signature

If the applicant is seeking registration under Section 1(b) and/or Scction 44 of the Trademark Act, the applicant had a bona fide intention to use or
use: through the applicant's related company or licensee the mark in commerce on or in connection with the identified goods and/or services as of the
filing date of the application. 37 C.F.R. Secs. 2.34(a)(2)(i); 2.34 (a)(3)(i); and 2.34(a)(d)(ii). If the applicant is seeking registration under Section
1(a) of the Trademark Act, the mark was in use in commerce on or in connection with the goods or services listed in the application as of the
application filing date. 37 C.FR. Secs. 2.34(a)(1)(i). The undersigned, being hereby warned that wiliful false statements and the like so made are
punishable by fine or imprisonment, or both, under 18 U.S.C. §1001, and that such willful false statements may jeopardize the validity of the
application or any resulting segisiration, declares that he/she is properly authorized to execute this application on behalf of the applicant; he/she
believes the applicant to be the owner of the trademark/service mark sought to be registered, or, if the application is being filed under 15 U.S.C.
§1051(b), he/she believes applicant to be entitled to use such mark in commerce; to the best of his/her knowledge and belief no other person, firm,
corporation, or association has the right 10 use the mark in commerce, either in the identical form thereof or in such near resemblance thereto as to
be likely, when used on or in connection with the goods/services of such other person, to cause confusion, or to cause mistake, or to deceive; that if
the original application was submitted unsigned, that all statements in the original application and this submission made of the declaration signer's
knowledge are true; and all statements in the original application and this submission made on information and belief are believed to be true.
Signature: /Michael Dalion/  Date: 02/14/2006

Sigr:atory's Name: Michael Dalton

Signatory's Position: owner

Response Signature

Signature: /Michael Dalton/  Date: 02/14/2006

Signatory’s Name: Michael Dalton

Signatory's Position: owner

Serial Number: 78339571

Internet Transmission Date: Tue Feb 14 20:36:49 EST 2006
TEAS Stamp: USPTO/ROA-72.49.56.140-20060214203649405
756-78339571-320ceb124438dbfd5b053b0717d
857bJcc-N/A-N/A-20060214200216905482
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"SERIAL NO: 78/339571

APPLICANT: Michael Dalton

*78339571*

670 Northland Blvd Box 18137

CORRESPONDENT ADDRESS: RETURN ADDRESS:
Michael Dalton Commissioner for Trademarks
Box 18137 P.O. Box 1451

Alexandria, VA 22313-1451

Cincinnati, OH 45218-0137

MARK: DEALERDASHBOARD

CORRESPONDENT’S REFERENCE/DOCKET NO: N/A

Please provide in all correspondence:

CORRESPONDENT EMAIL ADDRESS: . Filing date, serial number, mark and
DALTONME @hotmail.com applicant’s name.
. Date of this Office Action.

w N

. Examining Attomey’s name and

Law Office number.
4. Your telephone number and e-mail address.

OFFICE ACTION

RESPONSE TIME LIMIT: TO AVOID ABANDONMENT, THE OFFICE MUST RECEIVE A PROPER RESPONSE
TO THIS OFFICE ACTION WITHIN 6 MONTHS OF THE MAILING OR E-MAILING DATE.

MAILING/E-MAILING DATE INFORMATION: If the mailing or e-mailing date of this Office action does not appear
above, this information can be obtained by visiting the USPTO website at http:/tarr.uspto.gov/, inserting the application
serial number, and viewing the prosecution history for the mailing date of the most recently issued Office communication.

DEPOSITION

T

S°S-O8
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Serial Number 78/339571
This letter responds to the applicant’s communication filed on February 14, 2006.

The identification of services has been accepted and made of record. Moreover, the basis issue has been satisfactorily
resolved. However, the requirement that the applicant submit a declaration attesting to the use of the substitute specimen in
use in commerce at least as early as the filing date of the application is maintained and made FINAL.

The applicant must verify with an affidavit or a declaration under 37 C.F.R. Section 2.20, that the substitute specimen was
in use in commerce at least as early as the filing date of the application.

A sample declaration is set forth below for the applicant’s convenience.

The following is a properly worded declaration under 37 C.F.R. §2.20. At the end of your response, please insert the
declaration signed by someone authorized to sign under 37 C.F.R. §2.33(a):

‘The substitute specimen was in use in commerce at least as early as the filing date of the application.

"The undersigned, being hereby warned that willful false statements and the like so made are punishable by fine or
imprisonment, or both, under 18 U.S.C. §1001, and that such willful false statements may jeopardize the validity of the
application or any resulting registration, declares that the facts set forth in this application are true; all statements made of
his/her own knowledge are true; and all statements made on information and belief are believed to be true.

Signature
Name and Position
Date

NOTE: For the signature above, use the same format as the electronic signature on the original e-TEAS application, e.g.,
/john doe/ or /jd/. 37 CFR §2.193(c)(1)(iii); TMEP §§304.08 and 804.05.

PROPER RESPONSE TO A FINAL REFUSAL

If the applicant fails to respond to this final action within six months of the mailing date, the application will be abandoned.
15 U.S.C. §1062(b); 37 CF.R. §2.65(a). The applicant may respond to this final action by:

(1) submitting a response that fully satisfies all outstanding requirements, if feasible (37 C.F.R. §2.64(a)); and/or

(2) filing an appeal to the Trademark Trial and Appeal Board, with an appeal fee of $100 per class (37 C.F.R.
§82.6(a)(18) and 2.64(a); TMEP §§715.01 and 1501 et seq.; TBMP Chapter 1200).

In certain circumstances, a petition to the Director may be filed to review a final action that is limited to procedural issues,
pursuant to 37 CFR. §2.63(b)(2). 37 C.F.R. §2.64(a). See 37 CFR. §2.146(b), TMEP §1704, and TBMP Chapter
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1201.05 for an explanation of petitionable matter. The petition fee is $100. 37 C.F.R. §2.6(a)(15).

[Patty Evanko/
Trademark Attorney
Law>0fﬁce 112
571-272-9404

patty.evanko@uspto.gov (questions only)

HOW TO RESPOND TO THIS OFFICE ACTION:

*  ONLINE RESPONSE: You may respond using the Office’s Trademark Electronic Application System
(TEAS) Response to Office action form available on our website at hitp://www.uspto.gov/teas/index.html. If
the Office action issued via e-mail, you must wait 72 hours after receipt of the Office action to respond via |
TEAS. NOTE: Do not respond by e-mail. THE USPTO WILL NOT ACCEPT AN E-MAILED ;
RESPONSE. “

*  REGULAR MAIL RESPONSE: To respond by regular mail, your response should be sent to the mailing v;
return address above, and include the serial number, law office number, and examining attorney’s name. b
NOTE: The filing date of the response will be the date of receipt in the Office, not the postmarked date.
To ensure your response is timely, use a certificate of mailing. 37 C.F.R. §2.197.

R

STATUS OF APPLICATION: To check the status of your application, visit the Office’s Trademark Applications and
Registrations Retrieval (TARR) system at http:/tarr.uspto.gov.

T VI T T n

VIEW APPLICATION DOCUMENTS ONLINE: Documents in the electronic file for pending applications can be |
viewed and downloaded online at http://portal.uspto.gov/external/portal/tow.

GENERAL TRADEMARK INFORMATION: For general information about trademarks, please visit the Office’s
website at hitp://www.uspto.gov/main/trademarks. htm
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| FOR INQUIRIES OR QUESTIONS ABOUT THIS OFFICE ACTION, PLEASE CONTACT THE ASSIGNED
EXAMINING ATTORNEY SPECIFIED ABOVE.
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United States Patent and Trademark Office

Serial No: 78339571 78339571
Applicant:  Michael Dalton

PO Box 18137

Cincinnati, Ohio 45218-0137

(513) 557-2901
Mark: DealerDashboard

The substitute specimen was in use in commerce at least as early as the filing date of the

{ application.

| The undersigned, being hereby wamed that willful false statements and the like so made
| are punishable by fine or imprisonment, or both, under 18 U.S.C. §1001, and that such

willful false statements may jeopardize the validity of the application or any resulting

{ registration, declares that the facts set forth in this application are true; all statements

made of his/her own knowledge are true; and all statements made on information and
belief are believed to be true.

Signature ___ /Michael Dalton/ W

Name and Position  owner

Date __02//2006

AT

03-03-2006

V.5, Patent & TMOR/TM Mal Rept Ot #30
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INTHE UNITED
BEFORE THE

Defendant

Dalton, Michae}

Dalton, Michaef

Box 18137 670 Northiang Bivd
Cincinnali, OH 4521 80137

Michael Dalton
Box 18137
670 Northlang B

Ivd Box 1 8137
incinnati, OH 4

5218-0137
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"IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Honda Motor co., Ltd
Opposition no. 91173105

Plaiotiff Application no. 78339571

V.
Michael Dalton ANSWER
Defendant

ANSWER
Y
OPPOSER, HONDA MOTOR CO., LTD
NOTICE OF OPPOSITION

Now comes applicant, Michael Dalton, pursuant to 337 C.F.R PART 2.106 and
hereby preserits his answer to opposer, Honda Motor Co., LTD, notice of opposition to

applicant’s trademark / servicemark DealerDashboard.

1. Applicant, as to 1, admits that he has filed an application for registration of the
mark DealerDashboard and states that the application was made some three
years ago on December 11, 2003 afier exclusive and continuous use of the source
identifier and organizationa] servicemark DealerDashboard beginning October 5,
1999. Since October 5, 1999 the applicant has acquired the domain name
DealerDashboard and Dealer-Dashboard with TLD extension’s .com, .net,

. -org; .biz, .info, .us, .ws, .co.uk, (see exhibit A).

S S e e a

L e
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Adixﬁs, as to 2, that application was published for opposition, but denies that
opposer has timely filed an opposition as the Board lacks jurisdiction over the
opposer. The opposer, an alleged corporation organized under the laws of Japan,
located and doing business at 1-1, 2-Crome, Minami-Aoyama, Minato-Ku, Tokyo
107-8556 JAPAN is not within the districts for which this board has jurisdiction,
nor, has the opposer claimed protection under Title XII — The MADRID
PROTOCOL. The applicant further states that the applicant is prejudice as the
board is without jurisdiction to compel discovery or subpoena witness from
opposer and hereby moves to dismiss opposer’s opposition for lack of

jurisdiction.
Applicant, as to 3, is without sufficient knowledge to admit or deny.

Applicant, as to 4, admits that opposer attempted to use the terms dealer
dashboard some six years after applicant’s exclusive use. The applicant further
states, through cxt;a-judicial measures, he succeeded in a cease and desist demand
on the infringement of applicants service mark by opposer. The opposer attempted
to confuse the consumer, and exploit the brand recognition of applicant’s service
mark by publishing and appearing in search engines at a non-secure web page

wnder the term dealer dashboard.

Applicant, as to 5, admits that opposer attempted to use the terms dealer

dashboard. The applicant fusther states, through extra-judicial measures, he
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succeeded in a cease and desist demand on the infringement of applicants service
mark, DealerDashboard, by opposer. The opposer attempted to confuse the
consumer, and exploit the brand recognition of applicant’s service mark by
publishing and appearing in search engines at a non-secure web page under the

term dealer dashboard.

Applicant is without sufficient knowledge regarding the method or tools for
which opposer attempted to confuse the consumer by the utilization of applicants

service mark. Applicant denies the mark DealerDashboard is generic.

. Agreed and further states that applicant can also bring action against opposer for

Meta theft and reverse domain hijacking.

. Denied

. Applicant denies and further states for the board to believe opposer’s outlandish
accusations the board would have to conclude that the applicant engaged in
perjury and that after extensive documented communication (see exhibit Bj with
the examination trademark attorney, Patty Evanko, Law office 112, (703) 308-

9112, ext 163, paity.evanko@uspto.gov, Ms. Evanko failed to perform the due

diligence before recommendation for publication. The applicant has not
committed perjury and Ms. Evanko made several denials on terms of use prior to

acceptance and recommendation for publication (see attachment B). Applicant
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furihier states that opposer is merely and frivolously engaged in a fishing
expedition aimed to defame, distort, and infringe upon the applicant, Michael

Dalton and the organization DealerDashboard.

10. The applicant denies all allegations not admitted to above and further reserve the

right to amend his answer through the course of discovery.

Affirmative Defense
1. Lack of jurisdiction and failure to state a claim upon which relief can be granted.
The opposer is not within the jurisdiction of this board and to proceed would

prejudice applicant.

2. Waver. The applicants registration of the servicemark, DealerDashboard, was
delayed due to a conflict for which applicant prevailed, (see exhibit D). The
opposer, Honda, after recommendation for publication on June 29, 2004, failed to
file a timely opposition to the term Dealer Dashboard in case serial-no. 7630506
and therefore waved their alleged rights to the term DealerDashboard, (see exhibit

D).

3. The applicant asserts all affirmative defenses and reserve the right to amend these

affirmative defenses through the course of discovery.
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Wierefore:

The applicant has invested extensive time: and resources-building the non-generic

brand DealerDashboard as a:source identifier and has acquired the distinctive
recoghition by ranking.com, as being within the top 25 % ofall the top 1,000,000
websites and fanked number 28 inthe category shopping/Antomotive/Buyers_Services,
(se2 exhibit E). Additiohilly, the applicanis distinet brand ranks number one under the
seaceh tepm DenlerDashboard and Dealer Dashbonrd on the search engines Goggle,
(see exhibit F), AOL, (see exhibit G), Yahwo, (sec-exhibit 1) and, as such, has become

alternatively distinetive and: famous withif the automotive industry.

Therefore:
The opposer’s opposition should be-dismissed a8 lack of jurisdiction; failure to.
statza elaim.uponowhich relief can be granted, wavier and the application for trademark /

servicemark should be granted as a.qualifving mark and source identifier, domain name

or dlismatively-as.afamous mack within the-automotive industry

Micliael Dalton, prose |
PO-Box 18137 |
Cinginnat, Obio 452180137
(S13):557-2901
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Trademark Trial and Appeal Board Electronic Filing System. htip/festia.usplo.qgov
ESTTA Tracking number: ESTTA11830
Fiing date: 01/07/2007
IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 91173105

Party Defendant

Dalton, Michael

Dalton, Michael

Box 18137 670 Northland Blvd
Cincinnati, OH 452180137

Correspondence | Michael Dalton

Address Box 18137

670 Northiand Blvd Box 18137
Cincinnati, OH 45218-0137

Submission Other Motions/Papers

Filer's Name Michael Daiton

Filer's e-mail DALTONME @ hotmail.com, DealerDashboard @ hotmail.com
Signature / Michael Dalton /

Date 01/07/2007

Attachments AnswerExhibits002.pdf ( 25 pages )(2262443 bytes )
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Download Gution,
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United States Patent & Trademark Office Page 2 of 2

If you need help:

* Call the Trademark Assistance Center at 571.272.9250 for help on trademark
matters.

® Send questions about USPTO programs to the USPTQ Contact Center (UCC).

* If you have technical difficulties or problems with this application, please e-mail
them to Electronic Business Support Electronic Applications or call 1 800-786-9199.

You can suggest USPTO webpages or material you would like featured on this sectlon by E-mail to the webmaster@uspto gov While we cannot
[/ € 1o ace allr ., YOUF Sug lons will be consldered and may lead to other impi

Home | Site Index | Search | eBusiness | Help } Privacy Policy

http://portal.uspto.gov/extemnaV/portal/tut/p/_s.7_0_A/7_0_111/.cmd/ad/.ar/sa.gov.uspto.tow.... 1/6/2007
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SERIAL NO: 78/339571

APPLICANT: Michael Dalton

CORRESPOND N’I‘ ADDRI&SS'

70N Nuﬂhland Bivd Box 18137
Ciacinngti; OM-45218-0137

MARK: DEALERDASHBOARD

CORRESPONDENT'S REFERENCE/DOCKET NO: /A

CORRESPQNDENT MARL ADDRESS:
DALTONME@hotmail.com

xial Number 78339571

NOTICE OF SUSPENSION

ction-on this application is suspended pending the disposition o

- Application Serial No(s). 76530706

RETURN ADDRESS:
‘Conimissioney Bor Trudernagks
PO, Box 1 45)
Alexanirin, VA 23315-1451

Hadfees are entfosed; (0 sobess stidakd ictuldé the winds-

“Ho3 Respoitses - N Foe.®

Pleare provide fiall corespundence:
1. Efting dote; serivt smber, ik sid
‘epplivunt's narac.
2. ‘Dateof s Oficir Actin.
3. Examiniog Abomey's neme.snd
Fow Difice nugriber. , o
A Vortstephone number aod Sl addic
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nce applicant's effective filing date is subsequent to the effective filing date of the above-identified application(s), t
tter, if and when it registers, may be cited against this application. See 37 CFR. §2.83. A copy of information releva

this pending application(s) was sent previously. The applicant may request that the application be removed fro
spension by presenting arguments related to the potential conflict between the relevant applications or other argumer

lated to the ground for suspension. The applicant’s election to present or not to present arguments at this time will n
fect the applicant's right to present arguments later.

se following requirements are CONTINUED:
Identification and Classification of Services

The proposed amendment to the identification of services reads as follows: providing online management tools a
information regarding automobiles for sale via the internet, parts and accessories; and dealerships in the field
automebiles. This wording is not acceptable because “providing online management tools” is too broad and must |
clarified to identify the common commercial name of the services. The applicant may adopt the following wording
accurate: providing information about automobiles and automotive parts and accessories for sale via the Internet; a)
providing a web site featuring information about automobile dealerships, automobiles, automotive parts aj
accessories, at which users can link to the retail web sites of others.

2. Basis for Registration

In its response, the applicant refers to Section 1(a) as the basis, and includes specimens. Hewever, the applicant do
not address the dual basis (intent-to-use) currently of record. Inasmuch as the applicant cannot proceed under bo
bases for the same services, the applicant must confirm that it intends to proceed under use only.

3. Specimen

The substitute specimens appear to be acceptable for Class 35. However, the applicant did not submit the requin
averment. Therefore, the applicant must verify with an affidavit or a declaration under 37 C.F.R. Section 2.20, that t
substitute spgpjmen was in use in commerce at least as carly as the filing date of the application.

A sample declaration is set forth below for the applicant’s convenience.

he following is a properly worded declaration under 37 C.F R, §2.20. At the end of your response, please insert the
eclaration signed by someone authorized to sign under 37 C.F.R. §2.33(a):

H-001309
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he substitute specimen was in use in commerce at least as carly as the filing date of the application.

‘he undersigned, being hereby warned that willful false statements and the like so made are punishable by fine or
nprisonment, or both, under 18 U.S.C. §1001, and that such willful false statements may jeopardize the validity of the
pplication or any resulting registration, declares that the facts set forth in this application are true; all statements made of
is/her own knowledge are true; and all statements made on information and belief are believed to be true.

ignature
lame and Position
Jate

{OTE: For the signature above, use the same format as the electronic signature on the original e-TEAS application, e.g.,
ohn doe/ or /jd/. 37 CFR §2.193(c)(1)(iii); TMEP §§304.08 and 804.05.

OTICE: FEE CHANGE

Tective Janvary 31, 2005 and pursuant to the Consolidated Appropriations Act, 2005, Pub. L. 108-447, the following a
e fees that will be charged for filing a trademark application:

(1) $325 per international class if filed electronically using the Trademark Electronic Application System (TEAS
or

(2). $375 per international class if filed on paper

1ese fees will be charged not only when a new application is filed, but also when payments are made to add classes to :
isting application. If such payments are submitted with a TEAS response, the fee will be $325 per class, and if sw
tyments are made with a paper response, the fee will be $375 per class.

1¢ new fee requirements will apply to any fees filed on or after January 31, 2005.
OTICE: TRADEMARK OPERATION RELOCATION

1¢ Trademark Operation has relocated to Alexandria, Virginia. Effective October 4, 2004, all Trademark-related paper
ail (except documents sent to the Assignment Services Division for recordation, certain documents filed under the Madr
otocol, and requests for copies of trademark documents) must be sent to:

Commissioner for Trademarks
P.O. Box 1451
Alexandria, VA 22313-1451

H-001310




o

pplicants, attorneys and other Trademark customers are strongly encouraged to correspond with the USPTO online via ]

:ademark Electronic Application System (TEAS), at ht_tp://www.ugpto.gov/;e_aglngex.hml.

[Patty Evanko/
Trademark Attorney
Law Office 112

571-272-9404

patty.evanko@uspto.gov (questions only)
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Thauk you for:your réquest; Herc sre the latest-results fromi the T,
‘This page-wss gencrated by tie TARR systém v 2007:01-06 215313 ET
Serial Number: 76530706 AssignmentInformiation

Regisiration Number: (NOT AVAILABLE)

Mark (words only): DEALER DASHBOARD

Standard Character claim: No-

Curreat Status: Abandoned-afler an. inter partes desision by.the Trademark. Trial and Appeal Board.
Date of Status: 2005-06-13

Filing Date: 2003-07-10

Transformied into & National Application: No

Registration Date: (DATE NOT AVAILABLE)

Register: Principal

Law Office Assigneds LAW OFFICE 114

v

I you are the applicant or applicant's aftoiney and. ave quistiony about this-file, please contact

the Tradenark Assistance Center at TrademarkAssistanceCe

Currént Location: 657 -Pre-Publication Final Review

Datte In Locitivn;, 2004-08-06

LAST APPLICANT(S//OWNER(S) OF RECORD

1. Nowvom Corporation:

Address:

Noweon Corporation _

7451 Wilshire Blvd,, Sujte 115

.’:.QS ;?{-‘zﬂgEieS, CA 90010

United States

Legal Entity. Type: Corporation

Staie or Couwntry of Incorperation: California
Phouis Naimbers (323).692-8933.

Fax Nuriiber: (323) $92-8043-

GOODS AND/OR SERVICKS

hitp:/tarraspio.goviservietitan fregser=serial &entry=76330706 17612007
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Latest Status Info Page 2 of 2

International Class: 035

Class Status: Abandoned

Preparing business reports in a secure on-line environment to automobile dealerships
Basis: 1(a)

First Use Date: 2003-01-01

First Use in Commerce Date: 2003-01-01

ADDITIONAL INFORMATION

Disclaimer: DEALER

MADRID PROTOCOL INFORMATION

(NOT AVAILABLE)

PROSECUTION HISTORY

2C'O5-O3-10 - Abandonment - After inter.partes decision (Initial &am)
2005-03-10 - Opposition sustained for Proceeding

2005-03-10 - Abandonment deleted by TTAB

2005-02-11 - TEAS Change Of Correspondence Received
2005-02-10 - Abandonment - After publication

2005-02-10 - TEAS Express Abandonment Received

2004-12-09 - Opposition instituted for Proceeding

2004-10-14 - PAPER RECEIVED

2004-07-14 - Extension Of Time To Oppose Received
2004-06-15 - Published for opposition

2004-05-26 - Notice of publication

2004-04-02 - Approved for Pub - Principal Register (Jnitial exam)
2004-02-26 - Communication received from applicant
2004-02-26 - TEAS Response to Office Action Received
2004-01-26 - Non-final action mailed

2004-01-17 - Assigned To Examiner

http://mrr.uspto.gov/servlet/tarr?regser=serial&eany=76530706 1/6/2007
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Latest Status Info Page 3 of 3

ATTORNEY/CORRESPONDENT INFORMATION

Attorney of Record
Natu J. Patel

Correspondent

NATU J. PATEL

WANG HARTMANN & GIBBS PC
1301 DOVE STREET, SUITE 1050
NEWPORT BEACH, CA 92660
Phone Number: (949) 833-8483

Fax Number: (949) 833-2281

hnp://I'arr.uspto.gov/scrvlct/tarr?regser=serial&ently=7653 0706 1/6/2007
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Page 2 of .

There are two ways to improve your TrustGauge score:

‘s Make sure that you include and update all significant information about your website at
TrustGauge.com.

® Consider having your website and company validated by a third-party company like ValidatedSite.com.

How to Read the TrustGauge Report:

For more information on how to read the different sections of this TrustGauge report, click here to
wisit our help page.

TrustGauge Report Sponsors

WebsiteMagazine.com - Free Print Publication : Website Magazine
SipiderBait.com - Search Engine Optimization and Rankings
SiearchLeads.com - Appear at EVERY PPC Search Engine

InternetSupervision.com - Website Monitoring with Voice, SMS, and Email
Alerts

i g AT Y 9 ORI VT R GNP (. W R

biokar s varts 1s

I you wish to unsubscribe from receiving TrustGauge reports for “dealerdashboard.com™: ;

jcontact@DealerDashboard.com |Unsubscribg|

1/6/2007
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DealefDaskiboaid - Googlé Search Pagé 1 of2

Wob images Video News Maps mores

Google DisalerDashboard

Web Resuts 1 -10 of about 1,110 for. DealerDashboard. {0.26 seconds)
Did you mean: Déaler Dashboard:
A DealerDashboard:.com - Dealer Dashboard HotSpot with New. Cars...
“All Things Automotive:Directory withs Daily updated Auto News, Hot Off the Wire, Featurss a
Dealer 2 Dealer Auction and Constimer Auto Mall for New and Used ...
ilar prgss

wwirdeverdusiioerd eomd * 45k - Caclied «Sin
A HealeDashboard.com - Dealer 2 Dealer Wholesals Auction Oniing !

deom]

suppost frames - please cligk here
savw. aonierdsshumaid o - ¥

):provides you the most up-to-date
o0 the hternet loday.

:aufﬁmé . L
dched.- Simifar pages

NP

Dealer Dashboard (www dealerdashboard com) Reviews ,
Rezd reviews and testimonials for DEALERDASHBOARD.COM and-other websites, posted.
by usgrs-just ke you, on'XOM Reviews.com:

Rorlerdystibormieony- 35 - Qupplomantst Regdt~
29ES

DeajerDashboard Motoreydles:A
United: States Wholesaier/ Distributor
Machines & Tools. De

dealerDashboard.com - The Future View of the Automotive World ...

deatorDashboard.com - The Fyture Niew of the Automotive Worid - All Things Automotive
Diracton Onﬁm,“t}eg]eng Dealsr, commission-free, wholgsale auction ...
W sagunky.cond., Rar Avclionsifealvashboard som o

htpiAisywsy. google:comisearch?q=DealerDashbodtd&ris=commiciosoft:n-nsiic=UTF-8&... 1/6/2007
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DealerDashboard - Google Search Page 2 of 2

_The_Future_View_of_the_Automotive_World_1.926/ - 31k - Supplemental Result -
Cached - Similar pages

DealerDashboard
Business profile DealerDashboard. ... Extended description: DealerDashboard is an '
American finm engaged in export/import of quality automobiles, boats, ...

search.sourcetool.com/db/Profiles_4/azEINCwxMDAWMzU2NzYx - 10k - Supplemental
Result - Cached - Similar pages

Did you mean to search for: Dealer. Dashboard

Get organized for the new year with Google Desktop.

DealerDashboard

Search within results | Language Tools | Search Tips | Dissatisfied? Help us improve

' ResultPage: 12345678910 Next
|
|
|
|
i
|
|
|

Google Home - Advertising Programs - Business Selutions - About Google

)
| ©2007 Google
\

http://Www.google.com/search?q=DealerDashboard&rls=com.microsoﬁ:en-us&ie=UTF—8&... 1/6/2007
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Dealer Dashboard - Google Search Page 1 of 2

Sign in
G : Web Images Video News Maps more »
0ogie
~=200gle Dealer Dashboard Advanced Search
Web Results 1 - 10 of about 1,140,000 for Dealer Daghboard. (0.12 seconds)

A DealerDashboard.com - Dealer Dashboard HotSpot with New Cars ...

All Things Automotive Directory with Daily updated Auto News, Hot Off the Wire. Features a
Dealer 2 Dealer Auction and Consumer Auto Mall for New and Used ...
www.dealerdashbeard.com/ - 45k - Cached - Similar pages

A DealerDashboard.com - Dealer Dashboard Log In

Dealer Dashboard Login for Automotive Dealer Centers to manage their online marketing.
www.dealerdashboard.comfpasswd.him - 6k - Cached - Similar pages

[ More results from www.dealerdashboard.com ]

Dlenon Canada | Dealer Dashboard
The Dealer Dashboard is the easiest way for Denon dealers to get the latest ... As a
Denon dealer, the Dashboard provides you with all kinds of product ...

ca.denon.com/DealerDashboard.asp - 31k - Cached - Similar pages

www.dealerdashboard.co.uk - redirection service provided by Easyspace
"LealerDashboard” "Dealer Daghboard” "DealerHotSpot” "Dealer HotSpot” "E-motive
News" "Tools For Success” "Fast Tracker” "Leads2Sales” "Dealer to Dealer” ...

www.dealerdashboard.co.uk/ - 2k - Cached - Similar pages

Steve Kolb Web Design/Programming Examples

GUl designed for Dealer Dashboard Data Mart project. This is the full color, unoptimized
version. This GUI was rejected because the project executives ...
www.brokebox.com/steve_examples.himi - 6k - Cached - Similar pages

Equipment Dealer Dashboard - An Enterprise Dashboard for ...
Dealership management dashboards is the topic of today’s post on The Dashboard Spy.
Here we have a screenshot of PFW Systems Corp’s IntelliDealer Dashboard. ..,
dashboardspy.wordpress.comy.../ - 23k - Cached - Similar pages

ror) The Dashboard makes it easy!

File Format: PDF/Adobe Acrobat - View as HTML

Autogate Professional’s outstanding new features. The Dealer Dashboard provides a real
time snapshot of the. performance of your business by measuring: ...
www.carsales.com.au/efactslissue20/autogatepro.pdf - Similar pages

tPor) PopShop Online V 2.0 Users Manual

File Format: PDF/Adobe Acrobat - View as HTML

in your Dealer Dashboard Help File list. ii. To edit or delete a Help File, simply find that file
on this list and click. the appropriate action. ...
www.popshoponline.comlPOPSHOP%ZOOnline%ZOUsers%ZOManual.pdf - Similar pages

ipor) PopShop Online User's Manual Addendum

File Format: PDF/Adobe Acrobat - View as HTML

A new option menu appears on your dealer dashboard. o Manage items. Things to Note:
... ltems, and a new button, Manage Products on your Dealer Dashboard. ...
www.popshoponline.comlPopShop%ZOOnIine%20Custom%20l(ems.pdf - Similar pages

Onlire Service offers complete car marketingsales solution ...
The Dealer Dashboard also connects dealers to a variety of online advertising options,

http://www.google.com/search?hl=en&rls=com.microsoﬁ:en-us&sa=X&oi=spel]&resnum=... 1/6/2007

H-001321




Dealer Dashboard - Google Search _ Page 2 of 2 .

including search engine ad placements, which help reduce advertising ...
news.thomasnet.com/fullstory/499693/3485 - 65k - Jan 5, 2007 - Cached - Similar pages

Get organized for the new year with Google Desktop. 3

Dealer Dashboard

Search within results | Language Tools | Search Tips | Dissatisfied? Help. us improve

©2007 Google

ResultPage: 12345678910  Next
http://www.google.com/search?hl=en&rls=com.microsoﬁ:en-us&sa=X&oi=spell&resnum=... 1/6/2007
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AOL Search results for "DéalerDashboard” Page 1 of

AOL Maln Na)! Am .foin &OL srnppmg RB%. A to Z e‘&ww.)zm Sigain

Web bnsges Video: Au o Newx bf‘appxrg Adnocad Bassih Bettnys. 1P
DesterDashboard

Ui wdumean; Doajer Dashboard?

Loomves Boris AR Wt Resisled

7 5 y
Cansnmef Aum Mad for aw &g Used
I, *&Ms&t seshbosed, qon

Apgalema hb

R, ssmlemasf-ivmr&m

Jabs aLQﬁAL,ESPA

k ai}x&es- prooa&s messinemant fool that instits discipline.... i DealerDashBoard, the monttoring of the sakss
1o..

b,

o Deliver

Existing Use N&w to Dcaieroashbo%rd com? UserNarme:, Password:, Remember Mo, (Save my user name ' § possword on
!h) { 3 .

12349886 7.3 %45 Rew

This new varsion of ACL Sedich now has Teaturés that will help you search less and
G scovar mom.

bttp//sesrch aol.com/aolcom/searsh¥qiery=DealerDashboard& invocation Type=msic70x He/200°,
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AOL Search results for "DealerDashboard” Page 2 of 2

About This Page

Web Images Video Audio News Shopping
DealerDashboard

More in AOL Search: Advanced Search | Blog | Hot Searches | AOL Search Help | Mobile Search | Web Directory
Download: Download AOL Toobar | AOL Search Plugin for Firefox | AOL Desktop Search

City Guide | MapQuest | Movies | White Pages | Yelow Pages | AOLAto 2
Downioad AOL | Help | Privacy Policy | Tems of Use | Trademarks | AOL Accessibility Policy

© 2006 AOL, LLC. AR Rights Reserved.

http://search.aol.com/aolcom/search?query=DealerDashboa:d&invocationType=msie70a 1/6/2007
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AOL Search results for "Dealer Dashboard" Page 1 of 2

AOLMain Mail AIM Join AOL Shopping AOLAtoZ O AOL & AIM Sign In
Web Images Video Audio News Shopping Advanced Search  Seltings  Help
Dealer Dashboard

Perforrnance Dashboards Sponsored Links

Celequest brings Bl to the M: with Perf e Dashboards.

www.celequest.com

Exec Dashboard Software

Create Dashboards in Minutes Portal, Charts, Reports - See Demo
www.marvelit.com

Performance Dashboards
Busingss activity monitoring (BAM). Real-time performance dashboards.
WWW.progress.com

See Sponsored Links For: Dealer Dashboard

Learn More About Web Results
A DealerDashboard.com - Dealer Dashboard HotSpot with New Cars ...
All Things Automotive Directory with Daily updated Auto News, Hot Off the Wire. Features a Dealer 2 Dealer Auction and
Consumer Auto Mall for New and Used ...
www.dealerdashboard.com/
A DealerDashboard.com - Dealer Dashboard Log In
Deater Dashboard Login for Automotive Dealer Centers to manage their online marketing.
www dealerdashboard.com/passwd.htm

Denon Canada | Dealer Dashboard

The Dealer Dashboard is the easiest way for Denon dealers to get the latest ... As a Denon dealer, the Dashboard provides you
with all kinds of product ...

za.denon.com/DealerDashboard.asp

Steve Kolb Web Design/Programming Examples
(3U1 designed for Dealer Dashboard Data Mart project This is the full color, unoplimized version. This GUI was rejected because
the project executives ...

www.brokebox.com/steve_examples.himi

hip O t dashboards is the topic of today’s post on The Dashboard Spy. Here we have a screenshot of PFW
Systems Corp’s inteliDealer Dashboard. ...
dashboardspy.wordpress.com/2006/08/08/equipment-dealer-dashboard-an-enterpr. ..

Equipment Dealer Dashboard - An Enterprise Rashboard for ...
PRy

FopShop Online V 2.0 Users Manual

in your Dealer Dashboard Help File list. #. To edit or delete a Help File, simply find that file on this list and click. the appropriate
action. ...

www.popshoponiine.com/POPSHOP%200nline%20Users %20Manual.pdf

PopShop Online User's Manual Addendum

A new option menu appears on your dealer dashboard. o Manage Iltems. Things to Note: ... lfems, and a new button, Manage
Products on your Dealer Dashboard. ...

www.popshoponline.com/PopShop%200ntine%20Custom%20ltems.pdf

Online Service offers complete car marketingsales solution ...

The Dealer Dashboard also connects dealers to a variety of onfine advertising options, including search engine ad placements,
which help reduce advertising ...

news.thomasnet.comffullstory/499693/3485

The Cobalt Group - Press

Deater Dashboard Consolidates important performance metrics from Cobalt websites including search and inventory trends, email
leads and Media Tracker ...

wwwy.cobaltgroup.comipressipripress_release-051026.jsp

Check That 'Dashboard’ Ward's Dealer Business - Find Ar...
Check That Dashboard from Wards Dealer Business in Automotive provided free by LookSmart Find Articles.
findarticles.comiplarticles/mi_mOF JNfis_10_38/ai_n6228393

Dashboards . Sponsored Links
Find, compare & buy Compare & Buy from 1000's of Stores

http://search.aol.com/aolcom/search?query=Dealer+Dashboard&invocationType=spelling&... 1/6/2007
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AOL Search results for "Dealer Dashboard” Page 2 of 2

www_shopping.com

Excel Dashboards
Fill in the blanks templates create color scorecards & control charts
www.qimacros.com

Dashboard Analysis Tools
Intuitive executive dashboard. Easy-lo-use, drill-down analysis.
www.visualcalc.com

Buy Dash Kits
Choose from Husky and Crystalux Free shipping on orders over $150
www.autobarn.com

See Sponsored Links For. peater Dashboard
1 2 3 4 56 7 8 9 10.. Next

This new version of AOL Search now has features that will help you search less and
discover more:

o Telt us what you think

o Check out what's new_ on AQL Search

‘ ) At'AOl-too'-AR 'v Enjoy your favorites —
JAOLS-= [ lews 4 < serdy wherever youare on the web. :

About This Page

Web Images Video Audio News Shopping
Dealer Dashboard

l4ore in ADL Search: Advanced Search | Blog | Hot Searches | AOL Search Help | Mobile Search | Web Directory
Download: Download AOL Toobar | AOL Search Plugin for Firefox | AOL Desktop Search

City Guide | MapQuest | Movies | White Pages | Yellow Pages | AOLAtoZ
Download AOL | Help | Privacy Policy | Terms of Use | Trademarks | AOL Accessibility Policy

€12006 AOL, LLC. All Rights Reserved.

http://search.aol.com/aolcom/search?query=Dealer+Dashboard&invocationType=spelling&... 1/6/2007
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Dealer Dashboard - Yahoo! Search Resuits

Yahao! MIYahao! Mol  Waicome, Sueot (inn i)

Web image» Yideo oo Shopping more

YXHOO! SEARCH pusior vsstaonrs

Search Results

-

3

Dashboard e A

Sales Dashboard, Reposting, Analytics
vrvw.ondemandiq.com - Web Hosled Business for he.

Dashboard Pad
www.ebay.com - Find preat vehicies and paits of svery meke and model - o 8ports cars o
Molorcycies, new of usad, it's 3 on eBay.

. A.DaalerDashRoaid.com - Deater Dashboard HotSpot vith. New, Cars, Used

Qa}..mm Suv
Mzbwmmmmmummwm -
de Direct

s.-w ory -
wwiw.dealerdashboard.com - 45k - Cached - More fom Sis site

A DealerDashboard.com - Dealer Dashboard Log In

Dealer Dashboard Login for Automolive Desler Canlers 1o manage their onfine marketing ...
TFrademarks: “DealerDashbosrd” "E-molive News" . all rights feserved ...

yw htm - Sk - Cached - More from this site

Donon USA § Dealer Dashboa

meMbhmmuMnm deslers 30 got the lnteas ... As 8 Denon
deader, the Dashboard provides you with s idnds of product reiated ...

www . denon. comDealerDashboard.asp - 13k - Cached - More trom this site

. Qonon Canndd mnmnunmm
The Dealer Deshboard Is the easiest wey for Denon desiers 10 get the ietest __ As 8 Denon
dealer, e umymmmmummoo

ca.denon.comDealerDashboard.a5p - 30k - Cached - More rom inis site

. Subam Austiaia Drives Dealet Productivily Via Phanliee-Pawered Dashboard

Bugingss Wire - Find A

smmmmmww Piumires-Powered Dashboard from Business
Ws In Business & Finance provided free by LookSmant Find Asticles.
www.findaniicses.comipianicles/mi_mOEINfs_2004_Nov_30/ai_n7581008 - 32k - Cached -
Mote trom this site

c jons > Membes Dashboard
+.. YOU Wil hirve acces? 10 useful Information and groat Gealer-only feshures. Register now by
mbmaMRmFmo’DF)wbmmmt

WWw, Detautt.aspx « 32k - Cached - More kom
this sile

giobeandmal.com ; globeinvesior.com : Subary Austratia Drives Dealer
Productivity Via Plumyee-Powered Dashboard
'rmau!nu-hbo-mmmmmm-mmm Dealer Dashboard? ... siso
Mwmmmmmmmmmm
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Data Explained - Ranking.com Page 1 of 2

Data-Driven
Market
Research

Built by the Web community

How does Ranking.com gather the data?

Ranking.com tracks over 215,000 Net surfers with our market research software
(hundreds of participants are added daily) as they visit various websites during the
previous month. Personally identifiable information is not collected, only generic
information on the sites they are visiting is gathered with the exception of secure sites
such as online banking or financiat institutions.

How accurate are the Ranking.com resuits?

Our mission is to determine the overall "popularity” of Internet sites and how these sites
compare to one another based on the behavior of our sample of users. Ranking.com
achieves this by providing a statistical representation of a websites actual traffic, visit
sessions and page views. The rankings provide webmasters and website owners with a
helpfut guide to understand which sites are the most visited (and in turn the most popular)
on the Web. Ranking.com does not publish the actuat traffic metrics to a website but

rather the relative popularity ranking of domains in relation to all the websites visited by
the sample group.

How often are the results updated?

Ranking statistics are updated monthly, usuatly on the fifteenth of each month. This may
change periodically as the number of people using and promoting the service increases or
as additional webmasters modify their listings.

Ranki%com Information Defined

Web Rank:

The overall popularity rating of a site as determined by the behavior of Ranking.com's
sample of Internet users.

Domain & Site Info:

The actual website (URL) listed in the Ranking.com database. Clicking the domain name or
"Site Info” button will reveal detailed information about the website and the organization
such as the availability of reviews, postal address and phone number, category ranking,
TrustGauge score {see betow), the number of links pointing to the site (as determined by
LinksBulletin.com) and additional site information such as the location of contact forms

and the organization's privacy poticy, along with a site description (provided by the owner
or operator of the website).

DEPOSITION
EXHIBIT

s SO¥

http://www.ranking.com/data.htm 5/4/2008
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Data Explained - Ranking.com

Links:

‘Links' are HTML links on other web sites on the Internet that point to a particular web site
or online property. About 50% of the top ten search engines factor the number of links into
their relevancy algorithms when they rank a web site. Increasing the number of links
greatly improves a web site's search result positioning. The sample group followed does
not in anyway measure the number of links pointing to a website.

http://www.ranking.com/data.htm

Page 2 of 2
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