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Serial No.: 78/594,206
Atty. Docket No.: 48262.0200

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of application Serial No. 78/594206
Opposition Filing Date: May 30, 2006

COLOR ME MINE ENTERPRISES,
INC.
Opposer, Opposition No. 91171497

V.

AYW MANAGEMENT COMPANY
Applicant.

ANSWER TO NOTICE OF OPPOSITION
For its Answer to the Notice of Opposition (“Notice”) filed by Color Me Mine
Enterprises, Inc. (“Opposer”), AYW Management Company (“Applicant”) denies that Opposer
will be damaged in any way by registration of Applicant’s Trademark Serial Number 78/594,206
(“Application”), and responds to the allegations contained in Opposer’s Notice as follows:
1. Applicant lacks sufficient knowledge and information to form a belief as to the

truth of the allegations contained in paragraph 1 of Opposer’s Notice, and therefore denies the

same.
2. Applicant denies the allegations contained in paragraph 2 of Opposer’s Notice.
3. Applicant denies the allegations contained in paragraph 3 of Opposer’s Notice.
4. Applicant denies the allegations contained in paragraph 4 of Opposer’s Notice.

5. Applicant admits that on March 24, 2005, Applicant filed a use-based Application
for the mark, AS YOU WISH, U.S. Serial No. 78/594,206 for use in connection with, “retail
store services, provided in connection with the operation of do-it-yourself art studios for

unfinished pottery and giftware, featuring unfinished and custom-painted pottery and giftware”
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and that said Application was published for opposition in the Official Gazette on January 31,
2006 at TM 788; Applicant denies the remaining allegations contained in paragraph 5 of

Opposer’s Notice.

6. Applicant admits the allegations contained in paragraph 6 of Opposer’s Notice.
7. Applicant admits the allegations contained in paragraph 7 of Opposer’s Notice.
8. Applicant denies the allegations contained in paragraph 8 of Opposer’s Notice.
9. Applicant denies the allegations contained in paragraph 9 of Opposer’s Notice.

10. Applicant further denies each and every allegation by Opposer not expressly

admitted.

AFFIRMATIVE DEFENSES

11. Further answering the Notice of Opposition, Applicant avers that Opposer does
not and has never used the mark AS YOU WISH as a trademark, or otherwise; and that Opposer
and its predecessors abandoned any such use; Opposer and its predecessors abandoned any mark
confusingly similar with AS YOU WISH; and that Opposer never has nor had any colorable
trademark rights whatsoever in such marks.

12. Further answering the Notice of Opposition, Applicant avers that there is no
likelihood of confusion, mistake, or deception between the respective marks of Opposer and
Applicant becéuse, inter alia, Opposer uses the mark COLOR ME MINE to enable consumers to
identify its produ;:ts and services with Opposer, while only Applicant uses the mark AS YOU
WISH to enable consumers to identify its products and services with Applicant.

13. Further answering the Notice of Opposition, Applicant avers that Opposer is

barred by laches, estoppel and/or acquiescence based on, inter alia, the failure of Opposer to
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previously object to the coexistence and prominent use for the mark AS YOU WISH in
connection with retail store services, provided in connection with the operation of do-it-yourself
art studios for unfinished pottery and giftware, featuring unfinished and custom-painted pottery
and giftware by AYW.Management Company, and its predecessors and successors, such use by
Applicant occurring through at least from the period of June 1995 until the present.

14. Further answering the Notice of Opposition, Applicant avers that Opposer never
acquired valid and enforceable rights to a now-expired Federal Trademark Registration No.
2,043,192 (the “Cancelled Registration”) for the mark AS YOU WISH or any associated
common law rights.

15. Further answering the Notice of Opposition, Applicant avers that Opposer is
guilty of unclean hands and/or fraudulent conduct for, inter alia, filing an opposition and

asserting rights in the mark AS YOU WISH that Opposer never used and never intended to use.

WHEREFORE, Applicant prays that this Opposition be dismissed and that the trademark
Application Serial No. 78/594206 be passed through to allowance on the Principal Register.
Respectfully submitted,

AYW

K NEY/
\ /X Lee Fraley &

J. Damon Ashcraft

SNELL & WILMER L.L.P.
One Arizona Center

Phoenix, Arizona 85004-2202
Tel. 602.382.6250

Attorneys for Applicant
lfraley@swlaw.com
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CERTIFICATE OF ELECTRONIC TRANSMISSION

I hereby certify that this Stipulated Motion for Extension of Time to File Answer,
pursuant to 37 C.F.R. §1.8, is being electronically filed with United States Patent and Trademark

Office, Trademark Trial and Appeal Board, P.O. Box 1451, Alexandria, VA 22313-1451 on:

Date: 7/ 75 /7 £ By £ { )
[ 7 VAR
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Answer was deposited in the
United States mail, Certified Mail, Return Receipt Requested, to Opposer’s attorney at the
address and on the date indicated below:

Bruce B. Brunda, Esq. ,
Stetina Brunda Garred & Brucker
75 Enterprise, Suite 250

Aliso Viejo, California 92656
Tel. 949-855-1246
bbrunda@stetinalaw.com

Date: 7/25//ﬁé By: MWZ@PM~
] VA
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