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IN THE UNITED STATES PATENT AMD TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Opposition No. 91171451
Serial No. 78635945
Mark: EzY~POD

Apple Computer, Inc.

Opposer

Bal Maraj

Applicant

ANSWER OF APPLICANT

Box TTAB
Commissioner for Trademarks
P.O. Box 1451
Arlington, VA 22313-1451
Commissioner:

Bal Maraj, Applicant, through his undersigned attorneys, in answer to the Notice
of Opposition of the Opposer, states as follows:
1. Applicant admits the averments set forth in paragraph 1 of the Notice of
Opposition as to what the records of US Patent & Trademark Office show as to
Opposer’s marks and goods. Applicant is without knowledge or information sufficient to
form a belief as to the truth of the remaining averments set forth in paragraph 1 of the
Opposition and therefore denies same.
2. Applicant admits the averments set forth in paragraph 2 of the Notice of

Opposition as to what the records of US Patent & Trademark Office show as to

Opposer’s marks and goods. Applicant is without knowledge or information sufficient to

7/31/2006
EzV~POD_Opp/ANSWER
Page 1




form a belief as to the truth of the remaining averments set forth in paragraph 2 of the
Opposition and therefore denies same.

3. Applicant admits the averments set forth in paragraph 3 of the Notice of
Opposition as to what the records of US Patent & Trademark Office show as to
Opposer’s marks and goods.

4, Applicant admits the averments set forth in paragraph 4 of the Notice of
Opposition as to what the records of US Patent & Trademark Office show as to
Opposer’s marks and goods.

5. Applicant admits the averments set forth in paragraph 5 of the Notice of
Opposition as to what the records of US Patent & Trademark Office show as to
Opposer’s marks and goods.

6. Applicant admits the averments set forth in paragraph 6 of the Notice of
Opposition as to what the records of US Patent & Trademark Office show as to
Opposer’s marks and goods.

7. Applicant is without knowledge or information sufficient to form a belief as to the
truth of the averments set forth in paragraph 7 of the Opposition and therefore denies
same.

8. Applicant is without knowledge or information sufficient to form a belief as to the
truth of the averments set forth in paragraph 8 of the Opposition and therefore denies
same.

9. Applicant admits the averments set forth in paragraph 9 of the Notice of

Opposition as to what the records of US Patent & Trademark Office show as to

TI312000
EzV~POD_Opp/AMNSWIER
Page 2



Applicant’s mark and goods. Applicant denies the remaining averments set forth in
paragraph 9 of the Opposition.

10.  Applicant is without knowledge or information sufficient to form a belief as to the
truth of the averments set forth in paragraph 10 (Applicant assumes this is a typo and that
Opposer means 10, not 2) of the Opposition and therefore denies same.

11.  Applicant denies the averments set forth in paragraph 11 (Applicant assumes this
is a typo and that Opposer means 11, not 3) of the Notice of Opposition.

12.  Applicant denies the averments set forth in paragraph 12 (Applicant assumes this
is a typo and that Opposer means 12, not 4) of the Notice of Opposition.

13.  Applicant denies the averments set forth in paragraph 13 (Applicant assumes this
is a typo and that Opposer means 13, not 5) of the Notice of Opposition.

14.  Applicant admits the first sentence paragraph 14. Applicant denies the remaining
averments set forth in paragraph 14 (Applicant assumes this is a typo and that Opposer

means 14, not 6) of the Notice of Opposition.

FIRST AFFIRMATIVE DEFENSE

15. The Notice of Opposition fails to state any basis under the Lanham act, 15 U. S.C.
§1063(a), to sustain an Opposition of Applicant’s mark.

SECOND AFFIRMATIVE DEFENSE

16.  Opposer is an intermeddler, Opposer has no real interest in this matter, and
Opposer lacks the standing requisite under 15 U.S.C. §1063(a) and 37 C.F.R. §2.111(b).

THIRD AFFIRMATIVE DEFENSE
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17. The Opposition is barred by estoppel. Opposer had argued during its prosecution
of its mark that slight differences, even a single letter, between POD-formative marks is
sufficient to distinguish such marks and thus, that the IPOD mark was not likely to be
confused with other POD-formative marks. Opposer should be equitably estopped from
asserting arguments that are contrary to arguments it asserted during its prosecution of its

mark’s application.

FOURTH AFFIRMATIVE DEFENSE

18.  There is no reasonable likelihood of confusion between the marks at issue. There
is no likelihood of confusion between the mark in the asserted registrations and
applications and Applicant’s Ezy~POD mark because, infer alia, the marks are visually
and audibly different; are different with respect to connotation or significance; are used
on products that are not related, travel in different channels of trade and which are
advertised differently. Applicant’s goods will primarily be used in conjunction with
gaming devices and not at all with digital audio players. The consumers implicated here
are making sophisticated buying decisions; they are people who are not likely to be.
confused as to source given the differences between the marks and goods. Additionally,
the Examining Attorney has carefully examined Applicant’s application and has found
them to not be confusing ‘Ni.ﬂl any of Opposer’s asserted registered marks or any

applications therefore.

FIFTH AFFIRMATIVE DEFENSE

19.  POD-formative marks are plenteous. Opposer’s IPOD mark is entitled to very
limited protection within a narrow scope of protection. There are scores of POD-
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formative marks owned and filed by third parties at the US Patent & Trademark Office in
International Class 9. See the attached exhibit depicting the records of same at the

USPTO.

SIXTH AFFIRMATIVE DEFENSE
20.  Opposer has not suffered and will not suffer any loss or damage of any kind or

character as a result of Applicant’s conduct or any failure to act by Applicant.

WHEREFORE, the Applicant prays that:

A. 'The Board refuses to sustain the Opposition;

B. The Board finds that there is no basis in fact to support the Opposition of the
Opposer;

C. The Board dismiss this Opposition; and

D. The Board grants such other and further relief as justice may require.

Respectfully submitted,

U

Mark G. Falkin
Attorney for Applicant

SACHSE, WILLIAMS, FALKIN & KARJIAN, LLP
4101 Medical Parkway, Suite 203

Austin, Texas 78756-3734

Tel.: (512) 560-4950

Fax: (512) 532-6063

E-mail: mark@trademarkfalkin.com
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CERTIFICATE OF SERVICE

I hereby certify that on the July 31, 2006, a copy of this Answer was deposited with the
U.S. Postal Service, postage prepaid, in an envelope addressed to:

Jennifer D. Arkowitz, Esq.

Townsend and Townsend and Crew LLP
2 Embarcadero Center 8th Floor

San Francisco, CA 94111-3834

Mark G. Falkin

CERTIYICATE OF FILING

The undersigned certifies that on July 31, 2006 this document was filed in the U.S. Patent
and Trademark Office with the Trademark Trial and Appeal Board online via the
ESTTA. '

Falkin/

Mark G.
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11 |l7s0039986 3060492 |[POSTUREPOD [TARR |IivE |

|2 |[7s700080 PODGIZMO [rarRrR LIVE |

R |AFROPOD ITARR LVE |

|4 |[789z9368 | IHANDLEPOD JiTARR [luve ]

5 |7ze7er7es | [DRYPOD |[TARR llive

6 |78786113 FAGEPQOD |[TarRR llLive

I7 |[z8775610 PODFITNESS.COM [TARR ||LivE {

18 |[7ars2683 PODFUNK [TARR e

[0 [zav49704 123 TRIPOD [TARR [LIvE !

[10 ][78706741 IPODCAST |[TARR LIVE I

[11 |[rees0025 | IWAVEPOD [TARR LIVE |

[12 |[78800733 [PODWORKOUT [TARR LIVE |

[13 |[re772206 | [PODSKINZZ |[TARR luve |

[14 |[7e740931 | [POD2LEARN [TARR luve |

115 |[78745858 | [MEDIAPOD [[TARR |LIVE |

[16 78653867 | iPOD IrARR lLve ]

117 |[7sg32029 | iPOD HI-Fi |[TARR ||[LIVE |

[18 |[7sz16036 | [FITPOD |raRr LivE |

[19 |7ao14982 | RIGGING-POD |ITARR LIVE

[20 |l78914339 | MPOD MATH PROBLEM OF THE DAY|[TARR Lve |

[21 |[rarars71 | PODSCORE |[TaRR LIVE

[22 |[7a747562 | PODBRIDGE |[TARR LIVE

[23 78746044 | [TIGHTPOD IITARR lLve

[24 |[78745644 | |POD PEARLS [Tarr LIVE

25 |7a7eagre | ISPYPOD |ITARR LIVE |
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l26 ||78910681

l27 ||78908517

(28 |78908368

129 78635945

|30 |[78582224

{31 |[7a762928

132 |[r8735730

|33 |[78726595

134 |[78552029

135 ||[78897144

36 ||78707447

j37 ||788199233

|38 ||78696719

30 ||¥8897408

40 (78882278

|41 ||78543565

|42 ||78702150

|43 ||78885597

l44 |[78883074

145 |[78606357
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65 ||7BBE5685

66 ||787T78827
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|68 ||78859824

|6o |[7ass9607
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[PODSTAR I[TARR LIVE |
[EzY~POD IITARR LIVE l
[SUCCESS POD I[TARR LIVE |
[PODFITNESS [TARR LVE ]
MESSAGEPOD i[TARR LIVE |
TWISTI-POD {ITARR LIVE |
ISENSORPCD IITARR lLive |
HIVEPQD |[TARR Live |
POD [TaRR |lLpvE |
[ParRaPOD [TarRR |[LivE |
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[PoD DOCK [TARR ||LivE
|PERFECT POD ITARR love ]
ISOLARPOD I[TARR lve ]
[TDS LAYOUT PRO ([TARR R
lMYPOD [TARR LIVE ]
IPODCOACHING I|ITARR LIVE
iPOD SOCKS |[TARR ||LIVE |
ISTICKY POD {[TARR LIVE
[PODZINGER TARR LIVE |
[CALLPOD TARR LIVE |
[vPOD TARR LVE |
IVPOD ||TARR LIVE |
IMADE FOR IPCD TARR LVE |
[PODMEDIACREATOR TARR uve |
[DVD2POD |[TARR lve I
ISYS LONPOD [TarR LIvE
[PODPRESENTER |lTARR luive
lQuIK POD |[TARR ||ivE
|GET POD DOWMNLOAD |[TARR [lLive ]
lKPOD [TARR ||LivE |
[BACPOD [TarR love
|[CONTROLPOD |[TARR luve |
iPCD [TARR JLIVE
IDEEP Z POD |[TARR ||LIVE
[QUAKEFPOD [TARR [LivE
[MOUSEPOD |Tarr |LIvE
[PODCASTTRAVEL TARR |lve
IPOD NANC TARR ||LivE |
SUNPOD |[TARR LIVE |
TTVPOD lTARR LIVE
[CHARGEPOD [TarRr [[LivE
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[70 ||7ses2250 | lsicPoD |TARR [Live |
[71 |[78848408 | [PORSTATION |[TARR ||LivE |
[72 |[78Ba837rs | [PODGATOR TaRR ||LivE |
[73 [[78839604 | [FOR THE PODHEADS |[TARR |E |
[74 |[78836808 | [TINPOD [TARR ||LvE |
[75 |[78833133 | [PODHEALTH [TARR luve ]
|76 78831785 | [PODCAST |[TARR luve |
|77 ||78830087 | [FLYPOD |[TARR luve |
[78 |[7s828372 | [MEDPCD |TaRR |lLivE |
[79 |l78828344 | [MoD POD |[TARR ||[LIvE |
[80 |[78823240 HOT POD |TARR luve |
[81 |[78815523 AUDIO POD [TARR |luve |
[82 |[7eB13828 | [PODCAST READY |TARR |LvE

83 78813082 | [POD READERS |TARR ||LIVE

[84 |[7asoo09e | [BIRDPOD |[TARR ||LivE

[85 |[78808832 | POWERPOD |[TARR ||LivE

|86 |[78g07798 | MOBILE PODCAST |TARR |LivE |
|87 |[7s806788 | DRY POD |[TARR |[Live |
|38 | 78801545 | IPODLINK I[TARR luve ]
[89 |[78800282 [MOoD POD [TARR lve |
loo |[7a7s1913 | [PROCESS POD |[TARR lbive ]
91 |7a7rs1za1r | IGRCOQVEPOD TARR flLive |
92 |78789430 | [WEBPCD TARR [|lLive |
93 |l7a786097 IMONSTER POD TARR luve ]
94 |[7a783611 | [MoDPOD TARR lLive ]
[95 |[78780088 | lAQUA POD |raRrr luve |
|96 |78768403 | [THEHEART FXPOD |[TaRR fiLvE

[97 |l7a7eg0oe | [PODTOUR |Tarr ILivE

98 |[za7e7e77 | [POD PROMO |TarRR luve ]
log |[re7et1o02 | [MoDoPoD [TARR |lLive

[100|[78761085 | [PODCAST READY |[TARR |[LivE
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[101][78753944 | |PODPROFS |ITARR LIvE |
102||78727860 |LONPOD |[TarR lLvE |
103|/78710963 | [FLUFFPOD [TaRR uve |
[104]78693825 | [PODBOD ITARR luve |
[105][78690187 | [EPODCAST |[TarRr luve ]
[106|[e687426 | [PoDPAK JTARR [Lve |
[107| 78685488 | [LENSFPOD |[TARR [Live |
108|[78684628 | [PRINTPOD |Tarr |LivE |
10978683314 [BEAMPOD |Tarr E
110||78676691 (PODMAXX |TARR [LIVE
[111][78673874 WEE POD TARR [LIVE
1112| 78662672 | PODCASTER TARR [Live
[113|[7a659112 | LIPOD [rarr [LvE
114788481256 | IMPCD [TARR [LIvE ]
[115|[78640818 | IPODGRAM |[TARR Jluve ]
(116|[78636002 | [PODCOACH |rarr ||LivE
[117|78620483 | POD-IR |[TarR |LivE
[118| 78611408 | [DOCKAPOD |TarRr | EE |
[119||78605233 | |GODPOD |[TARR luve |
|120|[78580780 | ' [STRAP ON TIE-POD TARR LVE ]
[121|[78566917 | [ECOPOD TARR LIVE
[122|[78552005 |WEATHERPOD |[TARR lLivE
123|[78530486 3041522 |IPOUCH TARR iuve |
12478529579 |81-POD TARR LIVE
[125]7a527205 | [xPOD TARR LIVE
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l128|[78518711 | [¥-POD |[rarr fuve |
[127|[rga503097 | lao POD [TARR ILvE |
[128][78450101 | [POD |[TARR lLvE
[129][78385789 | [MINI-POD |[TARR B
[130|[72089144  |[3ogsasc  |IPOD |[TaRR |lLivE |
[131][78483554 | [AIRPOD [TARR lLivE |
[132|[ra211318 | [TELEPOD |[TARR Ciove |
|[133][7ez17615 [SARCOPOD |TaRR HLive ]
[134||78467320 STREAM-JOCKEY POWER POD [TARR uve
[135| 78488288 | PODRFOLIC TARR ||lLive
136|78479899 | {PODPOD TARR |lLive |
137||[78462400 | [z POD TARR |[Live |
[138][78422669  |[3020124  |HI-POD TARR |lLive
[139|[78422665 | [BIOPOD TARR |lve
[140|[re38s030  |[30286797  |ICALLPOD |[TARR |[LvE |
[141][78383498 [PODSLEEVZ |TarR [[Live |
[42|78338566  |[2934862  |[PuLLPOD TARR lLve ]
[143| 78330568 | MPOD TARR  [[Live |
[144|78293733  |2a71838  [li-POD |TARR [[LiveE |
[145] 78282569 3058155 ||PODWARE [TARR |[Live |
{146|78285385  ||2912089 ENVIROPOD TARR [[Lrve
i147| 78245116 ||2897175 NUPOD TARR [LIVE |
1148|[782153358 | VIDEQ POD TARR [LIvE |
[140|[78173178  |[2805892  [[TRANSPOD |[TARR luve |
15078116772 ||2949544  ||STORPCD |[TARR |luive
151|[78103723  ||2761682  ||STEALTHPCD |TARR llLive
152|[78018454  |[2760202  |[POD@MOORE Tarr uve ]
[153||78018081  |[2781793  |[IPOD |[Tarr |[Live |
[154||76661418 | |GORILLAPOD |ITARR [lLive
[155|[76521614 | ITRIPODGURU [TARR |lLivE
[156|[76064552  |[3114510  |[SMARTPOD ITARR JILIvE |
157|| 76662213 V-POD [TARR lLve ]
[158||76635240 PODRESCUE |[TARR llLivE |
[159][7663523¢9 POD+RESCUE [TARR |ILivE |
160||76589480 PROFIT POD [TARR |ILivE |
16176577600 CELLPOD |TARR lLve ]
[162]|76859091 POWERPOD |[TARR flLive |
[163|[76550260  |[z909967  ||PEA POD INFANT BODY COMPOSITION SYSTEM|[TARR ||Live
[164| 76371875 | [EPOD [TARR |ILive
[165|76655846 | |GORILLARPQD |TARR lLive
I166|[76014687 2549043  |[POD |TarR [lLive
[167|[76421447 P.0.D. [TARR |[Live |
[168|[76421448 P.O.D. [TARR ilLivE |
[169||76850032 MAPOD |[TARR iILIvVE |
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l170|[78617918 | [MAGU SMART TRIPOD [TaRR luve |
[171|[z6591087 2951207  |mPoOD [TARR lbive |
172|l76560915  |[2005423  |[BAGPOD |[TARR ILvE |
173|[76550259  |[2888711  |[BOD POD I[TARR |E=
[174][76385988  |[2851443 |[TRIPOD DESIGN ([TARR bve ]
[175][76343007  |[2604808  |[SIRCHPOD [TARR luve ]
176|[76340727  |[2738502 [PRINCESS PEAPOD |TARR [Lve |
177|[76239142  ll2758099 firoD Tarr lLIVE |
[178][76300088  |i2705340 [suPPLYPOD |[TARR Lve ]
[179]76229880  |[2703723  ||PEASIN A POD |[TARR Lve |
[180][76228751  |[2623820  |[RESCUE POD [TARR Live |
[181]|76128206  |[2782350  |[MEDIAPOD I[TARR Lve |
182||76128183  |[[2661536  |[MEDIAPOD PLAYER [TARR Lve |
183|[76087646  |[2808671  |[TRACKERPOD \[TaRR [lLive l
[[184|[76042411  |[z670901 |THE PCD [TARR luve |
[185|75982871  |[2835698  |iPOD ITARR |lLive |
[EPOD JTarr Juve ]
[187||75922271 [2650001 |[owniPOD I TARR llLive |
[188||75921971 2643595  |lomMIPOD |TARR lLive |
[189|/75902518 2732525  |[PEA POD |TARR luive |
[190|[75866460 2500348 MINIPOD |TARR ILivE
[191|[75847277 2847680 ROBOPOD TARR [lLvE
102|[75749151 2452505 TRACS-GEOPQD TARR |[LivE
[193][75728315 2374959  |[ADAPT-A-POD TARR |live
[194]|75696500 2393055  |[MAVPOD TARR lLve
[195][75677802 2969007 lPoD TARR NLvVE
[196][75613827 2331797 IP.0.D. ADVANTAGE [TARR ILVE
[197]\ 75544541 |2a78847  |[TRIPOD Irarr lLve ]
[198]75310883  |[2511327  |lPEAPOD [TARR uve ]
[199][75466037  |[2329186  |VIBRAFOD ITARR Lve |
[200]75482387  |2308615  |HOLCPOD ITarRR ve |
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[Serial Number|[Reg. Number]]  Word Mark ||Check Status||Live/Dead|
[201][75424233  |[2391e38  |ITHE POD |[TARR |uive ]
[202|[75412394  |[2844884  |lav POD TaRR [UVE |
203|[75317593  |[2358021 [INTERPOD lTARR LIvE |
204|[75306547  |[z450388  ||PEAPOD TARR  |uivE ]
205|[75306546 2538748 [PEAPCD TARR LIVE
208|[75302634 2360539 [POWERPCD |TARR LIVE
207||75234505 [2140583  ||RoPOD TARR LIVE
20875130284 2129507 |lQUADRA-POD TARR LIVE
209|[74569893 1975825 || TREE-POD TARR lLIvE
[210|[74461255 1918317 |[TRIPOD POLISHER|TARR _ |[uvE |
[211][74633093  |[2020017 |PoDPLUGS  |TARR [LIvE |
[212][74591851  |[1938638  |[POCKETPOD |TARR Ve |
21374221182 1890427  |BOD POD |TarR |[uve |
[214]]7a011001  |[1709175  [|[PEAPOD IITARR luve ]
l215}i73676237  |[1504633  ||cAL-POD [TARR |lLvE |
[216]73626568  |[1487414  |EQ POD |[TARR LIVE |
[217||73831530  |[1407423 ISKYPOD [TARR LIVE |
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