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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 
 
 

PomWonderful LLC 
 
                                Opposer, 
 
v. 
 
Jarrow Formulas, Inc., 
 
 
                                 Applicant. 
 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Opposition (Parent) No.: 91171281 
 
        ***FILED UNDER SEAL***  
          [REDACTED VERSION] 
HIGHLY CONFIDENTIAL CONSENT 
MOTION FOR EXTENSION OF ALL 
DEADLINES FOR 5 MONTHS AND 
DETAILED PROGRESS REPORT 
 
Marks and Related (Consolidated) Proceedings: 
    Opp. No. 91171281 (Parent) re   
    Opp. No. 91191283 re POMEGREAT 
    Opp. No. 91171284 re POMESYNERGY 
    Opp. No. 91173117 re POMOPTIMIZER 
    Opp. No. 91173118 re POMGUARD 
    Opp. No. 91186414 re POMEZOTIC 
    Opp. No. 91191995 re PRICKLYPOM 
    Opp. No. 91194226 re POM and   

 
 

Opposer PomWonderful LLC (“Pom”), with the consent of Jarrow Formulas, Inc. (“JFI”) 

moves to extend all deadlines in this proceeding by five (5) months. The Parties recognize that 

the Board may be hesitant to extend this proceeding further, but also do not want either Party 

prejudiced by focusing on settlement instead of discovery and pretrial disclosures when they are 

so close to resolving this matter completely without any further Board involvement. This 

extension is requested solely for purposes of focusing the Parties’ time, energy and resources to 

finalizing the final settlement documents in this matter and not for purposes of delay. 

Since the proceedings resumed from the last granted suspension, the Parties have 

remained focused on finalizing a lengthy written settlement agreement.  

As a reminder to the Board, the issues between the Parties in this proceeding are 

complicated because this proceeding involves (a) multiple trademark applications applied for and 

owned by both Pom and JFI; (b) actual use in commerce of many of the marks at issue by both 
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Pom and JFI; and (c) a number of related opposition proceedings in Canada involving similar 

issues, some of the same marks, actual use in commerce of some of the marks, and where a third-

party is also involved.   

Since the last suspension was filed on July 29, 2013, counsel for the Parties and the 

Parties themselves have tried diligently to focus their energy in this case on settlement and 

Pom’s new management has focused on evaluating whether the terms negotiated with Pom’s 

prior management are acceptable, and whether the wording of certain terms in the draft 

settlement are acceptable. Pom believes that the settlement being discussed has long term 

(unlimited in time), almost worldwide, and wide-ranging implications on the Parties’ businesses 

and trademark rights and therefore the negotiating, drafting and client counseling involved in this 

has been extensive. 

‚ On July 29, 2013 counsel for Pom arranged a meeting with her client for July 31, 

2013 and spoke with outside trademark counsel for Pom regarding the settlement 

issues; 

‚ On July 30, 2013 counsel for Pom held a meeting with her client regarding the current 

settlement issues in both the U.S. and Canadian cases, particularly in light of the 

ruling for Pom in one of the Canadian cases, which ruling JFI has since appealed; 

‚ On September 23, 2013, Pom learned that JFI appealed the ruling in the Canadian 

Opposition and spoke with Canadian counsel regarding this issue over the next few 

days; 

‚ On September 26, 2013, counsel for Pom met with her client to discuss recent 

developments in Canada and the status of Pom’s analysis of the US settlement terms; 
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‚ On September 30, 2013, counsel for Pom met with her client to further discuss recent 

developments in the JFI cases and settlements and sent possible settlement terms for 

discussion in the Canadian case to Pom’s Canadian counsel; 

‚ During October, Pom’s counsel spoke to her client almost weekly to remind the client 

that certain decisions were needed related to the settlement draft and issues; 

‚ On October 28, 2013,  Pom’s counsel informed counsel for JFI that she was expecting 

information from her client that week and they set up a time to talk; 

‚ On November 1, 2013, Pom’s counsel discussed the need to respond to the most 

recent settlement issues with her client; 

‚ On November 8, 2011, Pom and Pom’s counsel had a lengthy conversation regarding 

several concerns related to the draft settlement agreement in the U.S.; 

‚ On November 8, 2011, Pom’s counsel and counsel for JFI had a conversation about 

Pom’s new management’s concerns with the agreement;   

‚ On November 11, 2013 Pom’s counsel wrote to JFI’s counsel regarding the 

conversation from November 8th regarding the settlement and explaining Pom’s 

position that the issues related to (a) fruit juice concentrate; and (b) the possible future 

adoption of marks by JFI containing the syllable “pome”, were becoming “sticking 

points” in the negotiation and that Pom’s new management was not comfortable with 

what counsel for Pom (in consultation with Pom’s prior management) and counsel for 

JFI had negotiated.  

‚ Counsel for JFI, having been traveling on business in Japan from November 8, 2013 

through November 16, 2013, considered Pom’s November 8th email proposal and 

discussed the same with JFI after returning. 
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‚ On December 3, 2013, counsel for JFI and Pom discussed issues related to Pom’s 

November 8th email proposal, how Pom’s proposal differed from the terms the Parties 

had previously negotiated, and how such issues might be resolved.  Counsel for JFI 

and Pom plan to further discuss and try to resolve such issues in the coming weeks.  

As further required by the Board’s December 7, 2010 order, the Parties have made the 

following progress toward resolving this matter.  Since at least November 2012 the Parties have 

been negotiating settlement whereby JFI will abandon without prejudice its “pom”-formative 

marks and, subject to certain limitations of the type more fully disclosed to the Board in the 

Parties’ July 29, 2013 filing, instead use “pome”-formative marks.  And, as previously disclosed 

to the Board, JFI has indeed begun using and has registered its new POMEGUARD mark in a 

manner consistent with those terms of the draft agreement that had been negotiated.  While 

Pom’s November 11th email proposal largely maintains the approach to resolution just described, 

Pom’s new management has voiced additional concerns about the scope of some of the terms 

which its predecessor had negotiated.  Accordingly, the following issues remain to be resolved:   

‚ that JFI can Use (as defined below) new trademarks containing “pome”, collectively 

referred to as the “New JFI Pome Marks”, provided the New JFI Pome Marks are in 

compliance with the terms of the Agreement and are not confusingly similar to a 

POMWonderful trademark which [this is specifically being disputed/negotiated];  

‚ that POMWonderful (a) shall consent to, if requested by JFI, and (b) shall not oppose, 

challenge, petition to cancel, attack, contest or otherwise object to, or assist anyone 

else in any of the foregoing, with respect to, JFI’s Use (as defined below) of the JFI 

Pome Marks or New JFI Pome Marks, provided  such Use is in compliance with the 

terms of the Agreement and the New JFI Pome Marks are not confusingly similar to a 

POMWonderful trademark which [this is specifically being disputed/negotiated]; 
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‚ “JFI Goods” shall mean dietary, nutritional or other supplements, including without 

limitation, fruit juice concentrates, powdered meal replacements, vitamins, and 

vitamin supplements, all provided in any form, including without limitation, powder, 

liquid, soft gel, capsule, tablet, lozenge, gum and suppository.  With respect to fruit 

juice concentrates [this is specifically being disputed/negotiated]; and 

As the Board can see, the Parties have been diligently trying to finalize this settlement 

agreement. The Parties therefore believe that their time, energy and resources remain better spent 

finalizing the agreement and not tending to the many discovery and pretrial issues that would be 

raised should the deadlines in this proceeding not be extended.   

In view of their progress in settlement, as detailed above, the Parties respectfully request 

that the Board extend all remaining discovery and trial dates by five months from the prior 

schedule as set forth below:   

Plaintiff's Pretrial Disclosures Due   February 23, 2014 

Plaintiff's 30-day Trial Period Ends    April 9, 2014  

Defendant's Pretrial Disclosures Due   April 24, 2014 

Defendant's 30-day Trial Period Ends  June 8, 2014 

Plaintiff's Rebuttal Disclosures Due    June 23, 2014 

Plaintiff's 15-day Rebuttal Period Ends  July 23, 2014 

 

The Parties note that their proposed schedule reflects the Parties’ desire to accommodate 

previously scheduled depositions, appellate briefing, and trial testimony periods arising in 
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January and February in other litigation matters. In light of these additional considerations, the 

Parties submit that their request is supported by good cause and is not for purposes of unduly 

delaying proceedings. 

Counsel for Pom has discussed this Motion with counsel for Jarrow Formulas, Inc., and 

Jarrow Formulas, Inc. having assisted in the drafting of this this Motion, consents to the 

requested extension as set forth above.  

Respectfully submitted: 

DATED:  December 23, 2013    ROLL LAW GROUP P.C. 

 

       By: /s/ Danielle M. Criona /s/  
        Danielle M. Criona, Esq. 

ROLL LAW GROUP P.C. 
11444 West Olympic Blvd.  
Los Angeles, California 90064 
dcriona@roll.com 
Tel. (310) 966-8771 
Fax (310) 966-8810 
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CERTIFICATE OF SERVICE 

I, Danielle Criona, hereby certify that a copy of  ***FILED UNDER SEAL*** 

HIGHLY CONFIDENTIAL CONSENT MOTION FOR EXTENSION OF ALL 

DEADLINES FOR 5 MONTHS AND DETAILED PROGRESS  REPORT has been served 

upon attorneys for Applicant via email, as agreed to by the Parties: 

 
Mark D. Giarratana, Esq. 
MCCARTER & ENGLISH, LLP 
CityPlace I, 185 Asylum Street 
Hartford, CT  06103-3495 
MGiarratana@McCarter.com 

      

Date: December 23 2013 By:/s/ Danielle M. Criona /s/ 

Danielle M. Criona 
Roll Law Group P.C. 
11444 West Olympic Blvd.  
Los Angeles, CA 90064 
dcriona@roll.com 
Tel. (310) 966-8771 
Fax (310) 966-8810 

 

 

 

 

   

 
 
 
 
 


