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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of application Serial No. 78/676,047
For the Trademark PRE-BAY

Published in the Official Gazette

on April 4, 2006

EBAY INC,, )
)
Opposer, )
) Opposition No.
v. )
)
NEXTWORTH SOLUTIONS, INC. )
)
)
Applicant. )
)
NOTICE OF OPPOSITION

Opposer eBay Inc. (“eBay”), a Delaware corporation having its principal place of
business at 2145 Hamilton Avenue, San Jose, California 95125, believes that it will be damaged

by the issuance of a registration for the mark PRE-BAY, in Application Serial No. 78/676,047,

992053 v4/SF



filed July 22, 2005, by Applicant NextWorth Solutions, Inc. (“Applicant”™). eBay hereby opposes
Applicant’s application, pursuant to Section 13 of the United States Trademark Act, as amended,
15U.S.C. §1063.
As grounds for opposition, eBay alleges that:
EBAY’S BUSINESS
1. eBay is th¢ world’s leading online marketplace. eBay currently has over 180
million registered users and hosts an online service featuring over 45.5 million items offered for

sale or bid on its Web site at www.ebay.com at any given time, in thousands of different

categories of goods and services, ranging from computers to collectibles to DVDs to jewelry. In
2005, over $40 billion in merchandise was sold through eBay’s online marketplace.

2. Although the eBay marketplace originally only enabled sales in an auction format,
since 2000 sellers have been able to offer their goods at a fixed-price, using its Buy it Now
feature, and today roughly one third of all transactions on the eBay marketplace are completed
on a fixed-price basis.

EBAY’S MARKS

3. Since its online marketplace was launched in September 1995, eBay has
continuously used the mark EBAY in interstate commerce in the United States in’c‘onnection
with its goods and services.

4. eBay is the owner of numerous U.S. registrations for the mark EBAY (in word
form and in design form), the earliest of which was issued on January 19, 1999 and which has
obtained incontestable status under 15 U.S.C. § 1065. These registrations cover various goods
and services. Each of these registrations is valid, subsisting and has not been abandoned by

eBay:
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EBAY word mark (Registration No. 2,218,732) registered January 19, 1999 in International
Class 35.

EBAY word mark (Registration No. 2,367,932) registered July 18, 2000 in International Class
28.

EBAY and Design (Registration No. 2,367,895) registered July 18, 2000 in International
Class 28.

EBAY and Design (claiming color) (Registration No. 2,410,023) registered December 35, 2000
in International Class 35.

EBAY and Design (Registration No. 2,420,512) registered January 16, 2001 in International
Class 35.

EBAY and Design (Registration No. 2,468,781) registered July 17, 200! in International
Class 9.

EBAY word mark (Registration No. 2,501,043) registered October 23, 2001 in International
Class 14.

EBAY word mark (Registration No. 2,518,652) registered December 11, 2001 in International
Class 25.

EBAY word mark (Registration No. 2,522,630) registered December 25, 2001 in International
Class 20.

EBAY and Design (Registration No. 2,522,632) registered December 25, 2001 in
International Class 20.

EBAY and Design (claiming color) (Registration No. 2,526,027) registered January 1, 2002
in International Class 25.

EBAY and Design (Registration No. 2,553,773) registered March 26, 2002 in International
Class 14.

EBAY word mark (Registration No. 2,578,260) registered June 11, 2002 in International
Class 18.

EBAY and Design (Registration No. 2,578,259) registered June 11, 2002 in International
Class 18.

EBAY and Design (Registration No. 2,583,312) registered June 18, 2002 in International
Class 28.

EBAY word mark (Registration No. 2,592,515) registered July 9, 2002 in International Class
38.

EBAY and Design (Registration No. 2,592,514) registered July 9, 2002 in International Class
38.

EBAY word mark (Registration No. 2,604,374) registered August 6, 2002 in International
Class 21.
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EBAY and Design (Registration No. 2,604,375) registered August 6, 2002 in International
Class 21.

EBAY and Design (Registration No. 2,662,118) registered December 17, 2002 in
International Class 28.

"~ EBAY word mark (Registration No. 2,662,130) registered December 17, 2002 in International

Class 28.

EBAY word mark (Registration No. 2,666,767) registered December 24, 2002 in International
Class 25.

EBAY and Design (Registration No. 2,672,470) registered January 7, 2003 in International
Class 25.

EBAY word mark (Registration No. 2,700,675) registered March 25, 2003 in International
Class 9.

EBAY word mark (Registration No. 2,700,836) registered March 25, 2003 in International
Class 16.

EBAY and Design (Registration No. 2,729,649) registered June 24, 2003 in International
Class 16.

EBAY and Design (Registration No. 2,735,542) registered July 8, 2003 in International Class
38.

EBAY word mark (Registration No. 2,737,342) registered July 15, 2003 in International Class
28.

EBAY word mark (Registration No. 2,744,717) registered July 29, 2003 in International Class
38.

EBAY and Design (Registration No. 2,759,145) registered September 2, 2003 in International
Class 14.

EBAY and Design (Registration No. 2,759,146) registered September 2, 2003 in International -
Class 9.

EBAY word mark (Registration No. 2,759,150) registered September 2, 2003 in International
Class 9.

EBAY word mark (Registration No. 2,791,591) registered December 9, 2003 in International
Class 14.

EBAY word mark (Registration No. 2,810,863) registered February 3, 2004 in International
Class 16.

EBAY and Design (Registration No. 2,840,471) registered May 11,2004 in International
Class 16.

EBAY and Design (Registration No. 2,840,569) registered May 11, 2004 in International
Class 41.



* EBAY and Design (Registration No. 2,840,738) registered May 11, 2004 in International
Class 30.

¢ EBAY word mark (Registration No. 2,847,996) registered June 1, 2004 in International Class
30.

¢ EBAY word mark (Registration No. 2,913,352) registered December 21, 2004 in International
Class 6.

¢ EBAY word mark (Registration No. 2,913,401) registered December 21, 2004 in International
Class 41.

* EBAY and Design (Registration No. 2,913,355) registered December 21, 2004 in
International Class 6.

* EBAY word mark (Registration No. 2,926,481) registered February 15, 2005 in International
Class 41.

5. eBay also has common law rights in its EBAY and EBAY and Design marks, and
uses these marks in connection with a wide variety of goods and services.

6. In addition, eBay owns a number of U.S. registrations and pending U.S.
applications to register marks that incorporate the EBAY or EBAY and Design marks, including
the marks EBAY ADCONTEXT (Application Nos. 78/869,309, 78/869,318 and 78/869,323);
EBAY EXPRESS (Application Nos. 78/795,222, 78/795,231, 78/829,199; 78/829,200 and
78/829,203); EBAY EXPRESS & Design (Application Nos. 78/829,163, 78/829,195 and
78/829,198); EBAY LIVE! (Registration Nos. 2,933,021, 2,913,397, 2,913,227, and 2,913,229);
EBAY POWER SELLERS & Design (Registration No. 2,514,362); EBAY PREMIER & Design
(Registration No. 2,555,505); EBAY.COM (Registration No. 2,700,834); YOU CAN GET IT
ON EBAY (Application No. 78/733,648); and YOU CAN SELL IT ON EBAY (Application No.
78/766,592. All of eBay’s marks that consist of or incorporate the term EBAY will hereafter be
referred to as the “EBAY Marks.”

7. EBAY is a fanciful mark, and thus highly distinctive. The term BAY has no
descriptive meaning as applied to an online marketplace or any of the other goods and services

covered by eBay’s registrations or in connection with which it uses the EBAY Marks.
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8. eBay has expended considerable effort and expense in promoting the EBAY
Marks, and goods and services offered in connection with these marks, both in the United States
and internationally, typically spending hundreds of millions of dollars in advertising per year.

9. In addition to its own advertising efforts, eBay has been the subject of thousands
of unsolicited stories in television, radio, and print media, highlighting eBay’s innovative and
successful efforts in online person-to-person trading. eBay has also received numerous awards
and recognitions, including a listing in BusinessWeek’s “The Global Brand Scoreboard’s The
Top 100 Brands” published August 2005, ranking eBay’s brand as the 55" most valuable in the
world; Fortune magazine’s “Top 100 Fastest Growing Companies” (ranking eBay as 8™ in
August 2003; BusinessWeek Online, “The eBay Economy” in August 2003; Red Herring
magazine’s “The Top 100 Companies Most Likely to Change the World” in May 2001; Harvard
Business School’s “Entrepreneurial Company of the Year” in May 2000; Forbes magazine’s
“Favorite Auction Site” in December 1999; Business Week magazine’s “Info Tech 100” in July
1999; Ad Week magazine’s “Top Marketers of the Year” in May 1999; and The Webby Award’s
“Top E-Commerce Site” in March 1999.

10.  The enthusiasm for eBay’s services abroad has been so overwhelming that eBay
maintains separate, country-specific Web sites for Australia, Austria, Belgium, Canada, China,
France, Germany, Hong Kong, Ireland, Italy, Japan, Korea, Malaysia, the Netherlands, New
Zealand, Singapore, Spain, Sweden, Switzerland, Taiwan, and the U.K., and it has related Web
sites in Argentina, Brazil, Chile, Colombia, Ecuador, Mexico, Peru, Uruguay, Venezuela, India
and Korea. eBay’s services are not limited to these foreign countries, however, as eBay serves

customers in many other countries as well.
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11.  As aresult of eBay’s widespread use of the EBAY Marks worldwide, extensive
Internet, television, and print advertising and promotion, continuous and unsolicited media
coverage, the high degree of consumer recognition of the EBAY Marks, the strong and loyal
base of customers that eBay enjoys for its services, and the absence of any material use of any
highly similar mark by others, among other factors, the EBAY Marks are famous within the
meaning of Section 43(c) of the United States Trademark Act, 15 U.S.C. §1125(c).

DISTINCTIVENESS OF THE TERM “BAY”’

12.  The dominant component of the famous EBAY Marks is the term BAY, which is
arbitrary and highly distinctive of the goods and services covered by eBay’s registrations or in
connection with which it uses the EBAY Marks.

13.  Following on the fame and success of eBay, a number of entities have attempted
to adopt names and marks that combine the generic term for what the particular service or Web
site offers or provides with the distinctive BAY suffix of the EBAY Marks, to create a “generic
plus BAY” mark. Examples of such marks, the use of which eBay has successfully put a stop to,
include: ALTERNABAY (site offering goods related to alternative lifestyles), AUTOBAY (site
advertising automobiles for sale), BOATBAY (site offering a “nautical search portal™),
BRICKBAY (site offering Lego® bricks), CARBAY (site advertising automobiles for sale),
EGGBAY (site offering items for egg farmers), EMERGENCYBAY (site offering emergency
rescue goods), EVENTSBAY (online events guide), JEWELRYBAY (site offering diamonds
and fine jewelry), MEXBAY (Mexican-themed site), MILITARYBAY (site offering military
goods), NAZIBAY (site offering Nazi memorabilia), SELLINGBAY (site listing auctions,
classifieds, and want ads), RENTBAY (site offering rental listings), XBAY (site offering

sexually-oriented material), among others.
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14. The United States Patent and Trademark Office (“PTO”) has recognized that the
dominant component of the EBAY Marks is the term BAY, refusing third-party registrations on
the ground that the use of BAY combined with a generic or descriptive term is likely to cause
confusion with the EBAY Marks.

15.  For example, in an Office Action dated June 21, 2005, in Application Serial No.
78/;16,920 for the mark FLEABAY for “flea markets,” the PTO refused registration because
“applicant’s mark, when used on or in connection with the identified goods or services, so
resembles the marks in U.S. Registration Nos. 2218732, 2420512, 2218732, 2514362, 2555505
and 2913227 (all owned by [eBay]) as to be likely to cause confusion, to cause mistake, or to
deceive.” A true and correct copy of that Office Action is attached hereto as Exhibit A.

16.  Similarly, in an Office Action dated August 24, 2005, in Application Serial No.
78/552,094 for the mark BAY BAZAAR for “[b]usiness management assistance and particularly
carrying out tasks necessary for the smooth conduct of sales by auction,” the PTO refused
registration “because of a likelihood of confusion with the marks in U.S. Registration Nos.
2555505, 2218732, 2410023 and 2420512, all of which similarly are owned by eBay. A true
and correct copy of that Office Action is attached hereto as Exhibit B.

17. The PTO has also recognized the distinctiveness of the BAY component in
refusing registration to the following marks in light of the EBAY mark: IBAY (Serial No.
76/195,016) and TBAY AUCTION (Serial No. 78/059,732).

18.  If others could freely use “generic plus BAY” marks for entities that offer or
advertise retail products, the suffix BAY could become a generic term for “marketplace” or

“location providing items for sale.” That would dilute the distinctiveness of the famous EBAY
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Marks to the point that they cease to function as unique and distinctive identifiers of eBay’s
goods or services, to eBay’s severe detriment.

APPLICANT AND ITS PENDING APPLICATION

19.  Applicant seeks to register the word mark PRE-BAY in connection with “retail
consignment stores featuring a wide variety of merchandise that may be more appropriately
marketed first through offline, brick-and-mortar channels, rather than through online auction and
other online channels,” in International Class 35 (the “Contested Mark”). This application was
published in the Official Gazette of the PTO on April 4, 2006.

20.  The mark Applicant proposes to register, PRE-BAY, is substantially similar to the
EBAY Marks. Specifically, applicant’s Mark follows the same pattern as the many “generic plus
BAY” marks that surfaced following the success of eBay; the term PRE is generic of Applicant’s
services (retail consignment stores that offer goods before they are offered “through online
auction and other online channels” — i.e., goods that are “pre eBay”), while the term BAY, on the
other hand, is completely arbitrary as applied to those services. Thus, by combining the generic
term PRE with the arbitrary term BAY — the dominant and most distinctive part of the famous
mark EBAY — Applicant has created a “generic plus BAY” mark, which calls to mind eBay and
suggests a service that offers “pre eBay” goods.

21.  The Contested Mark’s recited services are closely related to those of eBay. Just
as eBay offers items from thousands of different product categories, Applicant seeks to register
the Contested Mark, in part, for “consignment stores featuring a wide variety of merchandise.”
From the wording of its recitation of services, therefore, Applicant no doubt intends for its stores
to feature merchandise similar to that sold through eBay’s marketplace. Applicant’s elaboration

of its services description as enabling the consignment sale of goods to be “marketing first
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through offline, brick-and-mortar channels, rather than through online auction and other online
channels,” confirms that Applicant’s services are complimentary with eBay’s services.

22.  Upon information and belief, Applicant selected the Contested Mark with
knowledge of and intent to cause confusion with the EBAY Marks, as demonstrated, for
example, by Applicant’s disclaimer of the word “e-bay” from its original trademark application.
(Printouts obtained from the PTO demonstrating this disclaimer are attached as Exhibit C.) Such
disclaimer is an admission not only that Applicant was aware of the EBAY Marks prior to filing
its application, but also that Applicant chose its mark with the intent to derive business from its
manufactured association with eBay.

23.  Applicant’s depiction of the Contested Mark with a hyphen between “pre” and
“bay” increases the false suggestion of a connection with eBay and the EBAY Marks, because it
is extremely common for the eBay mark to be displayed on the Internet with a hyphen, i.e., “e-
Bay” or “e-bay.” A search for “e-bay” from the Google® Web site, in quotes so that this exact
punctuation is searched, returns over 16,000,000 search results in which that term was contained
in the text, or hidden data, for numerous Web pages. (Printouts of the first ten pages of these
search results are attached as Exhibit D.)

24.  eBay is not affiliated or connected with Applicant or its services.

25.  There is no issue as to priority of use. eBay began using its EBAY mark, and
enjoys priority as a result of the filing dates of its trademark registrations, well prior to the filing
date of the PRE-BAY application (July 22, 2005).

FIRST GROUND FOR OPPOSITION:
LIKELIHOOD OF CONFUSION

26.  eBay incorporates by reference paragraphs 1 through 25, inclusive, as if fully set

forth here.

10
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27.  The mark Applicant proposes to register, PRE-BAY, is highly similar to the
EBAY Marks in appearance, sound, meaning, and commercial impression.

28.  The services offered by each party are closely related. Just as eBay offers items
from thousands of different product categories, Applicant seeks to register the Contested Mark,
in part, for “consignment stores featuring a wide variety of merchandise.” Moreover,
Applicant’s elaboration of its services description as enabling the consignment sale of goods to
be “marketing .ﬁrst through offline, brick-and-mortar channels, rather than through online
auction and other online channels,” confirms that Applicant’s services are complimentary with
eBay’s services.

29.  Asaresult of heavy media attention and advertising, EBAY is a famous mark.

30. Upon information and belief, Applicant chose its mark PRE-BAY with
knowledge of, and the intent to call to mind or create a likelihood of confusion with regard to,
eBay and the EBAY Marks. Such information and belief is supported, for example, by
Applicant’s disclaimer of the word “e-bay” from its original trademark application.

31.  Registration of the Contested Mark will injure eBay by causing the public to be
confused or mistaken into believing that the services provided by Appli’cant are endorsed or
sponsored by eBay.

32.  eBay has no control over the nature and quality of the goods or services offered
by Applicant under the Contested Mark, and eBay’s reputation and goodwill will be damaged
and the value of the registered EBAY Marks jeopardized by Applicant’s continued use of the
Contested Mark. Because of the likelihood of confusion between the parties’ marks, defects,

objections, or faults found with Applicant’s services marketed under the Contested Mark could
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negatively reflect upon and injure the reputation that eBay has established for the services it
offers in connection with the registered EBAY Marks.

33.  Accordingly, registration of the Contested Mark will damage eBay because the
Contested Mark is likely, when used on or in connection with the services described in the
opposed application, to cause confusion, or to cause mistake or to deceive. Thus the Contested
Mark is unregistrable under Sections 2 and 3 of the United States Trademark Act, as amended,
15U.S.C. §§1052 and 1053, and should be refused registration.

SECOND GROUND FOR OPPOSITION:
FALSE SUGGESTION OF A CONNECTION WITH AN INSTITUTION

34.  eBay incorporates by reference paragraphs 1 through 33, inclusive, as if fully set
forth here.

35. EBAY is the name of an “institution” within the meaning of Section 2(a) of the
United States Trademark Act, 15 U.S.C. §1052(a).

36.  Applicant’s PRE-BAY mark is a close approximation of the name EBAY.
Because it (1) incorporates all of the EBAY name, including a common depiction of that name
(i.e., “e-bay”), and (2) is sought to be registered and is used for services related to those of eBay,
the public would recognize it as a close approximation of the name EBAY.

37.  eBay is not affiliated or connected with Applicant, or with the services for which
Applicant seeks registration of the PRE-BAY mark.

38.  The fame and reputation of eBay is such that, when Applicant’s Mark is used with
Applicant’s services, a connection with eBay would be presumed. The Patent and Trademark
Office has determined that the EBAY name is sufficiently famous that Section 2(a) of the

Trademark Act prohibits the registration of a mark that is similar to EBAY. See Office Action
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No. 1 in the application of Ebay Securities for the mark EBAYSECURITIES.COM, Serial No.
75/825,185, at page 4, attached hereto as Exhibit E.

39.  Accordingly, registration of the mark herein opposed will further damage eBay
because Applicant’s Mark falsely suggests a connection with eBay. Thus Applicant’s Mark is
unregistrable under Sections 2(a) and 3 of the United States Trademark Act, as amended, 15
U.S.C. §§1052(a) and 1053, and should be refused registration.

THIRD GROUND FOR OPPOSITION:
DILUTION OF A FAMOUS MARK

40.  eBay incorporates by reference paragraphs 1 through 39, inclusive, as if fully set
forth here.

41.  As aresult of the considerable publicity afforded the EBAY Marks, and the strong
and loyal base of customers that eBay enjoys for its services, the EBAY Marks have a high
degree of consumer recognition and are famous.

42. The EBAY Marks became famous before Applicant filed the PRE-BAY
trademark application on July 22, 2005.

43.  Applicant seeks to use the Contested Mark in commerce, as stated in the
application herein opposed.

44.  The Contested Mark incorporates the most distinctive part of the EBAY Marks,
iLe., BAY, and its use is likely to cause, has caused, and will continue to cause, erosion of the
distinctiveness and prestige of the EBAY Marks. Alternatively, if Applicant and others are
permitted to use marks similar to the EBAY Marks, the proliferation of such marks will weaken
the connection in consumers’ minds between the EBAY Marks and eBay’s services.

45.  Accordingly, registration of the Contested Mark herein opposed will further

damage eBay by causing a likelihood of dilution, as well as actual dilution, of the distinctive
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quality of the famous eBay Marks. Thus, the Contested Mark is unregistrable pursuant to
Sections 2, 3, 13, and 43 of the United States Trademark Act, as amended, 15 U.S.C. §§1052,
1053, 1063, 1125, and should be refused registration.

46.  Wherefore, eBay prays that this Opposition be sustained, and that Application
Serial No. 78/676,047 be refused.

Please recognize the following as attorneys for eBay in this proceeding: Britt L.
Anderson, Adam Barea, Keith J. Berets, Susan D. Berney-Key, Todd S. Bontemps, John W.
Crittenden, Janet L. Cullum, Franklin B. Goldberg, Andrew Hartman, Lisa K. Koenig, Anne H.
Peck, Gretchen R. Stroud, Kathleen E. Treiber, and Peter J. Willsey (members of the Bar of the
States of California, Colorado, Illinois or Virginia), and the firm of Cooley Godward LLP, 101
California Street, 5" Floor, San Francisco, California 94111.

Please address all communications to John W. Crittenden at the address below.

In accordance with 37 C.F.R. §§ 2.101 and 2.104, a duplicate copy of this Notice of
Opposition and the fee of $300.00 for one International Class are submitted herewith.

Respectfully submitted,
COOLEY GODWARD LLP

Date: S—/ ‘f/ Dé

W. Crittenden

orneys for Opposer

1 California Street, 5™ Floor
San Francisco, California 94111
(415) 693-2072
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To: Miarko, Inc. (DSteele @ Hemmerlaw.com)

Subject: TRADEMARK APPLICATION NO. 78516920 - FLEABAY - N/A
Sent: 6/21/2005 9:52:37 AM
Sent As: ECOM103@USPTO.GOV

Attachments: Attachment - |
Attachment - 2
Attachment - 3
Attachment - 4
Attachment - 5
Attachment - 6
Attachment - 7
Attachment - 8
Attachment - 9
Attachment - 10
Attachment - 11
Attachment - 12
Attachment - 13
Attachment - 14
Attachment - 15
Attachment - 16
Attachment - 17

UNITED STATES PATENT AND TRADEMARK OFFICE

SERIAL NO: 78/516920
APPLICANT: Miarko, Inc. *7 85 1 6920*
CORRESPONDENT ADDRESS: ' RETURN ADDRESS:
DAVID H. STEELE Commissioner for Trademarks
HEMMER PANGBURN DEFRANK PLLC P.O. Box 1451
SUITE 200 Alexandria, VA 22313-1451
250 GRANDVIEW DRIVE

FORT MITCHELL, KY 41017

MARK: FLEABAY

CORRESPONDENT’S REFERENCE/DOCKET NO: N/A Please provide in all correspondence:
CORRESPONDENT EMAIL ADDRESS: 1. Filing date, serial number, mark and
DSteele @Hemmerlaw.com applicant’s name.

2. Date of this Office Action.



3. Examining Attorney's name and

Law Office number.
4. Your telephone number and e-mail address.

OFFICE ACTION

RESPONSE TIME LIMIT: TO AVOID ABANDONMENT, THE OFFICE MUST RECEIVE A PROPER RESPONSE
TO THIS OFFICE ACTION WITHIN 6 MONTHS OF THE MAILING OR E-MAILING DATE.

Serial Number 78/516920
The assigned examining attorney has reviewed the referenced application and determined the following:
LIKELIHOOD OF CONFUSION - SECTION 2(d)

The examining attorney refuses registration under Trademark Act Section 2(d), 15 U.S.C. Section 1052(d), because the
applicant's mark, when used on or in connection with the identified goods or services, so resembles the marks in U.S.
Registration Nos. 2218732, 2420512, 2218732, 2514362, 2555505 and 2913227 (all owned by the same registrant) as to be
likely to cause confusion, to cause mistake, or to deceive. TMEP section 1207. See the attached registrations.

The examining attorney must analyze each case in two steps to determine whether there is a likelihood of confusion. First,
the examining attorney must look at the marks themselves for similarities in appearance, sound, connotation and
commercial impression. In re E. I. DuPont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). Second, the
examining attorney must compare the goods or services to determine if they are related or if the activities surrounding their
marketing are such that confusion as to origin is likely. In re August Storck KG, 218 USPQ 823 (TTAB 1983); In re
International Telephone and Telegraph Corp., 197 USPQ 910 (TTAB 1978); Guardian Products Co., v. Scott Paper Co.,
200 USPQ 738 (TTAB 1978).

In this case, the applicant’s mark is “FLEABAY” in standard character format for “flea markets.”
The marks in the above-cited registrations are all variations of the mark “eBay.” They are as follows, respectively:

1. “EBAY” in typed format for “on-line trading services in which seller posts items to be auctioned and bidding is done
electronically, and providing evaluative feedback and ratings of sellers' goods and services, the value and prices of sellers'
goods, buyers' and sellers' performance, delivery, and overall trading experience in connection therewith”

2. “EBAY” in stylized lettering for “On-line trading services to facilitate the sale of goods by others via a computer
network and providing evaluative feedback and ratings of sellers’ goods and services, the value and prices of sellers' goods,
buyers' and sellers' performance, delivery, and overall trading experience in connection therewith”

3. “EBAY” in stylized lettering with the colors red, blue, yellow, green, purple, orange and brown (the last letter “’y” being
in green, like the applicant’s proposed mark) for “On-line trading services to facilitate the sale of goods by others via a
computer network and providing evaluative feedback and ratings of sellers' goods and services, the value and prices of



sellers' goods, buyers' and sellers' performance, delivery, and overall trading experience in connection therewith”

4. “EBAY POWER SELLERS” with a circular design for “Providing customer support services concerning online
account management and use of online services; and Providing dedicated technical assistance”

5. “EBAY PREMIER” in typed format for “on-line trading services in which seller posts items to be sold at a set price, or
alternatively to be offered in an auction-style format where bidding is done electronically, and providing evaluative
feedback and ratings of sellers’ goods and services, the value and prices of sellers' goods, buyers' and sellers’ performance,
delivery and overall trading experience in connection therewith”

6. “EBAY LIVE!” in standard character format for “arranging and conducting trade shows and exhibitions in the field of
online trading services.”

The applicant’s proposed mark “FLEABAY” is confusingly similar to all of these registered marks because it is very
similar to them in sound, appearance and meaning. First, the dominant portion of the marks, “BAY,” is identical. The
marks are compared in their entireties under a Section 2(d) analysis. Nevertheless, one feature of a mark may be
recognized as more significant in creating a commercial impression. Greater weight is given to that dominant feature in
determining whether there is a likelihood of confusion. In re National Data Corp., 753 F.2d 1056, 224 USPQ 749 (Fed.
Cir. 1985); Tektronix, Inc. v. Daktronics, Inc., 534 F.2d 915, 189 USPQ 693 (C.C.P.A. 1976). In re J.M. Originals Inc., 6
USPQ2d 1393 (TTAB 1987); TMEP §1207.01(b)(viii).

In this case, the term “flea” in applicant’s mark is clearly descriptive because the applicant’s services — as shown by the
identification of services — are flea markets. In the registered marks, the prefix “e” is descriptive in that it has become
commonly recognized as a designation for goods or services that are electronic in nature or are sold or provided
electronically. Please see the attached dictionary definition from Encarta World English Dictionary, online edition, which
is attached to this office action. The additional wording in the registrant’s other marks are all descriptive or weak so that
“BAY” is the consistent dominant feature of registrant’s marks. For these reasons, the term “BAY” is clearly the dominant
portion of applicant’s mark and the cited registered marks.

In addition to sharing the identical dominant element, the marks also share a very similar appearance. The fact that
applicant’s mark is in standard characters while some of the cited registrant’s marks are not does not obviate this refusal.
To the contrary, it supports it. Registration of a mark in typed or standard character form means that the mark may be
displayed in any lettering style. 37 C.F.R. §2.52(a). The rights associated with a mark in typed or standard character form
reside in the wording itself, and applicant is free to adopt any style of lettering, including lettering identical to that used by
the registrant. Therefore, presentation of a mark in special form will not avoid likelihood of confusion with a mark that is
registered in typed or standard character form because the marks presumably could be used in the same manner of display.
See In re Melville Corp., 18 USPQ2d 1386 (TTAB 1991); In re Pollio Dairy Prods. Corp., 8 USPQ2d 2012 (TTAB 1988);
Sunnen Prods. Co. v. Sunex Int’l Inc., 1 USPQ2d 1744, 1747 (TTAB 1987); In re Hester Indus., Inc., 231 USPQ 881, 882,
n.6 (TTAB 1986); United Rum Merchants, Ltd. V. Fregal, Inc., 216 USPQ 217 (TTAB 1982); Frances Denney, Inc. v. Vive
Parfums, Ltd., 190 USPQ 302 (TTAB 1976); See also TMEP §1207.01(c)(iii).

For all of these reasons, the marks create a very similar commercial impression.

The services here are closely related because they overlap, are marketed in the same trade channels and it is quite
conceivable for the registrant to expand into flea market services, which are the applicant’s services. Any goods or services
in the registrant’s normal fields of expansion must also be considered in order to determine whether the registrant’s goods



or services are related to the applicant’s identified goods or services for purposes of analysis under Section 2(d). In re
General Motors Corp., 196 USPQ 574 (TTAB 1977). The test is whether purchasers would believe the product or service
is within the registrant’s logical zone of expansion. CPG Prods. Corp. v. Perceptual Play, Inc., 221 USPQ 88 (TTAB
1983); TMEP §1207.01(a)(v). As flea markets could be easily conducted online, like other online retail and wholesale
services, the average consumer would likely believe that these services are within the registrant’s logical zone of expansion.

Taken together, the close similarity of the marks and the close relationship of the services necessitate that registration for
the proposed mark be refused. Although the trademark examining attorney has refused registration, applicant may respond
to the refusal to register by submitting evidence and arguments in support of registration. If applicant chooses to respond to
the refusal(s) to register, then applicant must also respond to the following requirement.

Please note that there is no required format or form for responding to this Office action. However, applicant should include
the following information on all correspondence with the Office: (1) the name and law office number of the examining
attorney; (2) the serial number of this application; (3) the mailing date of this Office action; and, (4) applicant's telephone
number.

When responding to this Office action, applicant must make sure to respond in writing to each refusal and requirement
raised. If there is a refusal to register the proposed mark, then applicant may wish to argue against the refusal, i.e., explain why
it should be withdrawn and why the mark should register. If there are other requirements, then applicant should simply set
forth in writing the required changes or statements and request that the Office enter them into the application record.
Applicant must also sign and date its response.

/Susan Stiglitz/

Trademark Examining Attorney

USPTO

Law Office 103

(571) 272-9285



HOW TO RESPOND TO THIS OFFICE ACTION:
ONLINE RESPONSE: You may respond formally using the Office’s Trademark Electronic Application
System (TEAS) Response to Office Action form (visit http://www.uspto.gov/teas/index.html and follow the
instructions, but if the Office Action has been issued via email, you must wait 72 hours after receipt of the
Office Action to respond via TEAS).
*  REGULAR MAIL RESPONSE: To respond by regular mail, your response should be sent to the mailing

return address above and include the serial number, law office number and examining attorney’s name in your
response.

STATUS OF APPLICATION: To check the status of your application, visit the Office’s Trademark Applications and
Registrations Retrieval (TARR) system at http://tarr.uspto.gov.

VIEW APPLICATION DOCUMENTS ONLINE: Documents in the electronic file for pending applications can be
viewed and downloaded online at http://portal.uspto.gov/external/portal/tow.

GENERAL TRADEMARK INFORMATION: For general information about trademarks, please visit the Office’s
website at http://www.uspto.gov/main/trademarks.htm

FOR INQUIRIES OR QUESTIONS ABOUT THIS OFFICE ACTION, PLEASE CONTACT THE ASSIGNED
EXAMINING ATTORNEY SPECIFIED ABOVE.



Print: Jun 21, 2008 75391661

TYPED DRAWING

Serial Number
75391661

Status
REGISTERED

Word Mark
EBAY

Standard Character Mark
No

Registration Number
2218732

Date Registered
1696/01/169

Type of Mark
SERVICE MARK

Register
PRINCIPAL

Mark Drawing Code
(1) TYPED DRAWING

Ovmner
eBay Inc. CORPORATION CALIFORNIA 2005 Hamilton Avenue, Suite 350 San
Jose CTALIFORNIA 35125

Goods/Services

Class Status -- ACTIVE. IC 035. Us 100 101 102. G & S: on-line
trading services in which seller posts items to be auctioned and
bldding 1z done electronlically, and providlng evaluatlive feedback and
ratings of sellers' goods and services, the value and prices of
sellers' goods, buyers' and sellers' performance, delivery, and
overall trading experience in connection therewith. First Use:
1995/09/04, Filrst Use In Commerce: 1995/09/04.

Filing Date
1897/11/17

Examining Attorney
UNKNOWN

Attorney of Record
LARTSS5A A.J. KEHOE



Print: Jun 21, 2005 75587191

DESIGN MARK

Serial Number
THER87161

Status
REGISTERED

Word Mark
EBAY

Standard Character Mark
No

Registration Number
2420512

Date Registered
2001/01/18

Type of Mark
SERVICE MARK

Register
PRINCIPAL

Mark Drawing Code
{3} DESIGN PLUS WORDS, LETTERS AND/OR NUMBERS

Ovwmer
eBay, Inc. CORPORATION DELAWARE 2125 Hamilton Awvenue San Jose
CALIFORNIA 35125

Goods/Services

Class Status -- ACTIVE. IC 035. Us 100 101 102. G & 35: On-line
trading services to facilitate the sale of goods by others via a
computer network and providling evaluatlve feedback and ratings of
sellers' goods and services, the value and prices of zellers' goods,
buyers® and sellers' performance, delivery, and overall trading
experience in connection therewith. First Use: 13398/01/15. First Use
In Commerce: 1998/01/15.

Prior Registration{s)
2218732

Filing Date
1998/11/12

Examining Attorney
MERCALDI, ANTHONY



Print: Jun 21, 2005 75587191

Attomey of Record
Larissa A J Kehoe
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Print: Jun 21, 2005 75669553

DESIGN MARK

Serial Number
75660553

Status
REGISTERED

Word Mark
EBAY

Standard Character Mark
No

Registration Number
2410023

Date Registered
2000/12/05

Type of Mark
SERVICE MARK

Register
PRINCIPAL

Mark Drawing Code
(5) WORDS, LETTERS, AND/OR NUMBERS IN STYLIZED FORM

Ovwner
eBay Inc. CORPORATION DELAWARE 2125 Hamilton Avenue San Jose
CALIFORNIA 35125

Goods/Services

Class Status —-- ACTIVE. IC 035. Us 100 101 10z2. G & S: On-line
trading services to facilitate the sale of goods by others via a
computer network and providing evaluatlive feedback and ratings of
sellera' goods and servicesz, the value and prices of sellers' goods,
buyers' and sellers' performance, delivery, and overall trading
experience in connection therewith. First Use: 1998/01/15. First Use
In Commerce: 1988/01/15.

Prior Registration{s)
2218732

Lining/Stippling Statement
The mark is lined for red, blue, yellow, green, purple, orange and
browrn.

Filing Date
1999/03/29



Print: Jun 21, 2005

Examining Aftormey
MERCALDI, ANTHONY

Attomey of Record
LARISSA A.J. KEHOE

75668553
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Print: Jun 21, 200§ 76002885

DESIGN MARK

Serial Number
760028856

Status
REGISTERED

Word Mark
EBAY POWER SELLERS

Standard Character Mark
No

Registration Number
2514362

Date Registered
2001/12/04

Type of Mark
SERVICE MARK

Register
PRINCIPAL

Mark Drawing Code
(3] DESIGN PLUS WORDS, LETTERS AND/OR NUMBERS

Owner
eBay Inc. CORPORATION DELAWARE 2145 Hamilton Avenue San Jose
CALIFORNIA 35125

Goods/Services

Class Status -- ACTIVE. IC 035. Us 100 101 102. G & S: Providing
customer support services concerning online account management and use
of onlline services., Flrst Use: 1999/06/00. Filrst Use In Commerce:
1889/06/00.

Goods/Services
Clas=s Status -- ACTIVE. IC 042. US 100 101. G & S: Providing

dedicated technical assistance. First Use: 1885/06/00. First Use In
Commerce: 1989/06/00.

Filing Date
2000/03/17

Examining Attormey
KOVALSKY, LAURA

Attommey of Record



Print: Jun 21, 2005 76002085

Liarissa A.J. Kehoe






Print: Jun 21, 2005 76184915

DESIGN MARK

Serial Number
76184915

Status
REGISTERED

Word Mark
EBPAY PREMIER

Standard Character Mark
No

Registration Number
2555505

Date Registered
2002/04/02

Type of Mark
SERVICE MARK

Register
FRINCIPAL

Mark Drawing Code
(3) DESIGN PLUS WORDS, LETTERS AND/OR NUMBERS

Owner
eBay Inc. CORPORATION DELAWARE 2145 Hamilton Avenue San Jose
CALIFORNIA 35125

Goods/Services

Class Status -- ACTIVE. IC 035. Us 100 101 102. G & S: on-line
trading services in which seller posts items to be sold at a set
price, or alternatively to be offered 1n an auctlon-style format where
bidding is done electronically, and providing evaluative feedback and
ratings of sellers' goods and services, the value and prices of
sellers' goods, buyers' and sellers' performance, delivery and overall
trading experlence 1n connectlon therewlth. Filrst Use: Z001/01/04.
Firgt Uge In Commerce: 2001/01/04.

Prior Reqistration(s)
2218732:2410023; 2420512

Description of Mark

The mark features the following color "e" in red, overlapping "e"™ and
"b" sectlon 1n purple, "b" 1n blue, overlapplng "b" and "a" zectlon 1n
orange, "a" in yellow, averlapping "a" and "y" section in brown, "vy"
in green, and two color dashes above the "i" in wyellow and light blue.

-



Print: Jun 21, 2005

Filing Date
2000/12/21

Examining Attomey
KHAN, ASMAT

Attorney of Record

Larissa Kehoe Hoffman

76184915






Print: Jun 21, 2005 78339332

DESIGN MARK

Serial Number
783390332

Status
REGISTERED

Word Mark
EBAY LIVE!

Standard Character Mark

Yesg

Registration Number
2913227

Date Registered
2004712721

Type of Mark
SERVICE MARK

Register
PRINCIPAL

Mark Drawing Code
(4) STANDARD CTHARACTER MARK

Owner
eBay Inc. CORPORATION DELAWARE 2145 Hamilton Avenus San Jose
CALIFORNIA 95125

Goods/Services

Class Status -- ACTIVE. IC 035. Us 100 101 10z. G & S: arranging
and conducting trade shows and exhibitions in the field of online
tradlng servilces. Flrst Use: 2002/06/01. First Use In Commerce:
2002/08/01.

Filing Date
2003712711

Examining Attorney
GRAY, CARQLYN

Attorney of Record

Francine M. Hanson



EBAY LIVE!
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To: Grow America Corporation (albertkeyack @yahoo.com)

Subject: TRADEMARK APPLICATION NO. 78552094 - BAY BAZAAR - MOSES-4
Sent: 8/24/05 5:43:22 PM
Sent As: ECOM114@USPTO.GOV

Attachments:  Attachment - 1
Attachment - 2
Attachment - 3
Attachment - 4
Attachment - 5
Attachment - 6
Attachment - 7
Attachment - 8
Attachment - 9
Attachment - 10

UNITED STATES PATENT AND TRADEMARK OFFICE

SERIAL NO: 78/552094

APPLICANT: Grow America Corporation

CORRESPONDENT ADDRESS:
ALBERTT. KEYACK
ALBERT T. KEYACK
1005 GLENDEVON DRIVE
AMBLER, PA 19002

MARK: BAY BAZAAR
CORRESPONDENT’S REFERENCE/DOCKET NO: MOSES-4

CORRESPONDENT EMAIL ADDRESS:
albertkeyack @yahoo.com

78552094 *

RETURN ADDRESS:
Commissioner for Trademarks
P.O. Box 1451

Alexandria, VA 22313-1451

Please provide in all correspondence:

L

[

Filing date, serial number, mark and

applicant’s name.

. Date of this Office Action.

. Examining Attorney's name and

Law Office number.

4. Your telephone number and e-mail address.



OFFICE ACTION

RESPONSE TIME LIMIT: TO AVOID ABANDONMENT, THE OFFICE MUST RECEIVE A PROPER RESPONSE
TO THIS OFFICE ACTION WITHIN 6 MONTHS OF THE MAILING OR E-MAILING DATE.

Serial Number 78/552094
The assigned examining attorney has reviewed the referenced application and determined the following.
tion 2(d) - Likelihood of Confusion Ref

Registration of the proposed mark is refused because of a likelihood of confusion with the marks in U.S. Registration Nos.
2555505, 2218732, 2410023 and 2420512. Trademark Act Section 2(d), 15 U.S.C. §1052(d); TMEP §$1207.01 et seq.
See the enclosed registrations.

Taking into account the relevant Du Pont factors, a likelihood of confusion determination in this case involves a two-part
analysis. First, the marks are compared for similarities in appearance, sound, connotation and commercial impression. In
re E .1 du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563 (C.C.P.A. 1973).

Applicant is attempting to register the mark BAY BAZAAR.

Ebay owns registrations for the mark EBAY and EBAY PREMIERE in typed and stylized formats. The wording BAY
BAZAAR is similar in sound, appearance and meaning to the term EBAY because both marks incorporate the arbitrary
term BAY. While the applicant’s mark does not include the descriptive prefix “e”[1] included in the registered marks, the
strength of the term “bay” in relation to the prefix “e” dominates the generalized impression left by the registered marks.
The other differences between the marks, i.e., the addition of the term BAZAAR, which is descriptive in the context of the
services, and the addition of the term PREMIERE in one of the EBAY and the stylization of the wording in some of the
EBAY registrations do not

Second, the goods or services are compared to determine whether they are similar or related or whether the activities
surrounding their marketing are such that confusion as to origin is likely. In re National Novice Hockey League, Inc., 222
USPQ 638 (TTAB 1984); In re August Storck KG, 218 USPQ 823 (TTAB 1983); In re Int’l Tel. and Tel. Corp., 197 USPQ
910 (TTAB 1978); Guardian Prods. Co., v. Scott Paper Co., 200 USPQ 738 (TTAB 1978); TMEP §§1207.01 et seq.

Likelihood of confusion is determined on the basis of the goods or services as they are identified in the application and the
registration. Hewlett-Packard Co. v. Packard Press Inc., 281 F.3d 1261, 62 USPQ2d 1001 (Fed. Cir. 2002); In re Shell Oil
Co., 992 F.2d 1204, 26 USPQ2d 1687, 1690 n.4 (Fed. Cir. 1993); J & J Snack Foods Corp. v. McDonald’s Corp., 932 F.2d
1460, 18 USPQ2d 1889 (Fed. Cir. 1991); Octocom Systems Inc. v. Houston Computer Services Inc., 918 F.2d 937, 16
USPQ2d 1783 (Fed. Cir. 1990). Since the identification of the applicant’s goods and/or services is very broad, it is
presumed that the application encompasses all goods and/or services of the type described, including those in the
registrant’s more specific identification, that they move in all normal channels of trade and that they are available to all
potential customers. TMEP §1207.01(a)(iii).



In any event, the goods and/or services of the parties need not be identical or directly competitive to find a likelihood of
confusion. Instead, they need only be related in some manner, or the conditions surrounding their marketing be such that
they could be encountered by the same purchasers under circumstances that could give rise to the mistaken belief that the
goods and/or services come from a common source. On-line Careline Inc. v. America Online Inc., 229 F.3d 1080, 56
USPQ2d 1471 (Fed. Cir. 2000); In re Martin’s Famous Pastry Shoppe, Inc., 748 F.2d 1565, 223 USPQ 1289 (Fed. Cir.
1984); In re Melville Corp., 18 USPQ2d 1386, 1388 (TTAB 1991); In re Corning Glass Works, 229 USPQ 65 (TTAB
1985); In re Rexel Inc., 223 USPQ 830 (TTAB 1984); Guardian Prods. Co., Inc. v. Scott Paper Co., 200 USPQ 738 (TTAB
1978); In re Int’l Tel. & Tel. Corp., 197 USPQ 910 (TTAB 1978); TMEP §1207.01(a)(i).

Applicant is attempting to register BAY BAZAAR for “[bJusiness management assistance and particularly carrying out
tasks necessary for the smooth conduct of sales by auction.”

Presumably, the broadly identified service of “carrying out tasks necessary for the smooth conduct of sales by auction”
include the “on-line trading services in which seller posts items to be sold at a set price, or alternatively to be offered in an
auction-style format where bidding is done electronically, and providing evaluative feedback and ratings of sellers' goods
and services, the value and prices of sellers’ goods, buyers' and sellers' performance, delivery and overall trading experience
in connection therewith” for which the EBAY marks are registered. Moreover, the business management advice service
presumably pertains in large part to the conduct of sales by auction and therefore is likely to be associated by consumers of
the trading/auction services with a single source. Accordingly, the use by different parties of marks as similar as
applicant’s mark and the registered EBAY marks on the listed services is likely to lead to consumer confusion or mistake as
to the source of the goods and services.

Any doubt regarding a likelihood of confusion is resolved in favor of the prior registrant. Hewlett-Packard Co. v. Packard
Press Inc., 281 F.3d 1261, 62 USPQ2d 1001, 1004 (Fed. Cir. 2002); In re Hyper Shoppes (Ohio), Inc., 837 F.2d 463, 6
USPQ2d 1025 (Fed. Cir. 1988); TMEP §§1207.01(d)(i).

If applicant chooses to respond to the refusal(s) to register, then applicant must also respond to the following
requirement(s).

Recitation of Services

The wording used to describe the services needs clarification because the service activities that comprise “carrying out
tasks necessary for the smooth conduct of sales by auction” must be clarified.

For assistance with identifying goods and/or services in trademark applications, please see the online searchable Manual of
Acceptable Identifications of Goods and Services at http://tess2.uspto.gov/netahtml/tidm. html

Applicant may adopt the following identification of goods, if accurate:

Business management assistance and particularly carrying out tasks necessary for the smooth conduct of sales by auction,
namely auction management services provided to others over an online web site accessed through a global computer
network in class 35.

TMEP §1402.01.



Please note that, while the identification of services may be amended to clarify or limit the services, adding to the services
or broadening the scope of the services is not permitted. 37 C.F.R. $2.71(a); TMEP §1402.06. Therefore, applicant may
not amend the identification to include services that are not within the scope of the services set forth in the present
identification.

Disclaimers

Applicant must disclaim the descriptive wording “BAZAAR” apart from the mark as shown because it merely describes
features of the services. Trademark Act Section 6, 15 U.S.C. §1056; TMEP §§1213 and 1213.03(a).

In the context of the services the term “bazaar” conveys to consumers that the services feature a marketplace for goods and
services. See, e.g., the attached dictionary entry. Presumably applicant’s business management and auction facilitating
services feature management of a marketplace for goods and services, or an auction marketplace. Accordingly, the term
“bazaar” is merely descriptive in the context of the services and must be disclaimed.

The computerized printing format for the Office’s Trademark Official Gazette requires a standardized format for a
disclaimer. TMEP §1213.08(a)(i). The following is the standard format used by the Office:

No claim is made to the exclusive right to use “BAZAAR” apart from the mark as shown.

See In re Owatonna Tool Co., 231 USPQ 493 (Comm’r Pats. 1983).

Response Guidelines

Although the trademark examining attorney has refused registration, applicant may respond to the refusal to register by
submitting evidence and arguments in support of registration.

/Mark Rademacher/
Examining Attorney
Law Office 1 14

Ph: (571)272-9723

Fx: (571)273-9114



HOW TO RESPOND TO THIS OFFICE ACTION:

*  ONLINE RESPONSE: You may respond formally using the Office’s Trademark Electronic Application
System (TEAS) Response to Office Action form (visit http://www.uspto.gov/teas/index.html and follow the
instructions, but if the Office Action has been issued via email, you must wait 72 hours after receipt of the
Office Action to respond via TEAS).

* REGULAR MAIL RESPONSE: To respond by regular mail, your response should be sent to the mailing
return address above and include the serial number, law office number and examining attorney’s name in your
response.

STATUS OF APPLICATION: To check the status of your application, visit the Office’s Trademark Applications and
Registrations Retrieval (TARR) system at hitp:/tarr.uspto.gov.

VIEW APPLICATION DOCUMENTS ONLINE: Documents in the electronic file for pending applications can be
viewed and downloaded online at http://portal.uspto.gov/external/portal/tow.

GENERAL TRADEMARK INFORMATION: For general information about trademarks, please visit the Office’s
website at http://www.uspto.gov/main/trademarks.htm

FOR INQUIRIES OR QUESTIONS ABOUT THIS OFFICE ACTION, PLEASE CONTACT THE ASSIGNED
EXAMINING ATTORNEY SPECIFIED ABOVE.

L

[1] The “e” prefix has become commonly recognized as a designation for goods or services that are electronic in nature or are sold or provided
electronically. When the “e” prefix is coupled with a descriptive term or terms for electronic goods and/or services, then the entire mark is
considered merely descriptive under Section 2(e)(1). In re SPX Corp., 63 USPQ2d 1592 (TTAB 2002) (E-AUTODIAGNOSTICS merely
descriptive of an “electronic engine analysis system comprised of a hand-held computer and related computer software”); In re Styleclick.com Inc.,
57 USPQ2d 1445 (TTAB 2000) (E FASHION held merely descriptive of software for use in shopping via global computer network and electronic
retailing services); Continental Airlines Inc. v. United Air Lines Inc., 53 USPQ2d 1385 (TTAB 1999) (E-TICKET held generic for computerized

reservation and ticketing of transportation services).



Print: Aug 23, 2005 75887191

DESIGN MARK

Serial Number
75587101

Status
REGISTERED

Word Mark
EBAY

Standard Character Mark
No

Registration Number
2420512

Date Registered
2001/01/16

Type of Mark
SERVICE MARK

Register
PRINCIPAL

Mark Drawing Code
{3) DESIGN PLUS WORDS, LETTERS AND/OR NUMBERS

Owner
eBay, Inc. CORPORATION DELAWARE 2125 Hamilton Avenue San Jose
CALTIFORNIA 35125

Goods/Services

Class Status -- ACTIVE. IC Q35. Us 1060 1401 1qQ2. G & S8: On-line
trading services to facilitate the sale of goods by others via a
computer network and providing evaluative feedback and ratings of
gellers' goods and szervices, the value and prices of gellers' goods,
buyers' and sellers' performance, delivery, and overall trading
experience in connection therewith. First Use: 1938/01/15. First Use
In Commerce: 1998/01/15.

Prior Registration(s)
2218732

Filing Date
1998/11/12

Examining Attorney
MERCALDI, ANTHONY



Print: Aug 23, 2005 75587191

Attomey of Record
Larissa A J Kehoe






Print: Aug 23, 2005 75669553

DESIGN MARK

Serial Number
756608553

Status
REGISTERED

Word Mark
EBAY

Standard Character Mark
No

Registration Number
2410023

Date Registered
2000/12/05

Type of Mark
SERVICE MARK

Register
PRINCIPAL

Mark Drawing Code
(5) WORDS, LETTERS, AND/OR NUMBERS IN STYLIZED FORM

Owner
eBay Inc. CORPORATION DELAWARE 2125 Hamilton Avenue San Jose
CALIFORNIA 35125

Goods/Services

Class Status -- ACTIVE. IC 035. US 100 101 102. G & 8: On-line
trading services to facilitate the sale of goods by others via a
computer network and providing evaluatlve feedback and ratings of
sellera’ goods and gervices, the value and prices of zellers' goods,
buyers® and sellers' performance, delivery, and overall trading
experience in connection therewith. First Use: 1398/01/15. First Use
In Commerce: 1998/01/15.

Prior Registration(s)
2218732

Lining/Stippling Statement
The mark is lined for red, blue, vellow, green, purple, arange and
browrn.

Filing Date
1999/03/29



Print: Aug 23, 2005

Examining Attorney
MERCALDI, ANTHONY

Attomnmey of Record
LARISSA A.J. KEHOE

75669553
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Print: Aug 23, 2005 76184915

DESIGN MARK

Serial Number
76184915

Status
REGISTERED

Word Mark
EBAY PREMIER

Standard Character Mark
No

Registration Number
2555505

Date Registered
2002/04/02

Type of Mark
SERVICE MARK

Register
PRINCIPAL

Mark Drawing Code
(3] DESIGN PLUS WORDS, LETTERS AND/OR NUMBERS

Owner
eBay Inc. CORPORATION DELAWARE 2145 Hamilton Avenue San Jose
CALIFORNIA 355125

Goods/Services

Class Status -~ ACTIVE. IC 035. US 100 101 102. G & S: on-line
trading services in which seller posts items to be sold at a set
price, or alternatlvely to be offered 1n an auctlon-style format where:
bidding iz done electronically, and providing evaluative feedback and
ratings of sellers' goods and services, the value and prices of
sellers’ goods, buyers' and sellers' performance, delivery and overall
trading experlence 1n connectlon therewlth. First Use: 2001/01/04.
First Use In Commerce: 2001/01/04.

Prior Reqgistration(s)
2218732;2410023; 2420512

Description of Mark

The mark features the following color "e" in red, overlapping "e" and
"b"™ sectlon 1n purple, "b™ in blue, overlapplng "b"™ and "a"™ zectilon 1n
orange, "a" in yellow, overlapping "a" and "y" section in brown, "y"
in green, and two color dashes above the "i" in vellow and light blue.

-



Print: Aug 23, 2005

Filing Date
2000712721

Examining Attorney
KHAN, ASMAT

Attorney of Record

Larissza Kehoe Hoffman

76184915
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Exhibit C



Trademark/Service Mark Application, Principal Register
TEAS Plus Application

Serial Number: 78676047
Filing Date: 07/22/2005

NOTE: Data fields with the * are mandatory under TEAS Plus. The wording "(if applicable)" appears where the field is only mandatory under
the facts of the particular application.

The table below presents the data as entered.

TEAS Plus YES
MARK INFORMATION

*MARK Pre-Bay
*STANDARD CHARACTERS YES
USPTO-GENERATED IMAGE YES

LITERAL ELEMENT Pre-Bay

The mark consists of standard characters, without claim to any particular

* :A STTEMENT B - o font, style, size, or color.
' APPLICANT INFORMATION
*OWNER OF MARK NextWorth Solutions, Inc.
*STREET Campus Box 2212
*CITY Babson Park
"STATE Massachuset

(Required for U.S. applicants)

“COUNTRY United States
*ZIP/POSTAL CODE Oy

(Required for U.S. applicants only) 02457

PHONE 617-314-9365

EMAIL ADDRESS awalsh@nextworth.com
AUTHORIZED TO COMMUNICATE VIA EMAIL Yes

LEGAL ENTITY INFORMATION
“TYPE CORPORATION

*STATE/COUNTRY OF INCORPORATION Delaware
GOODS AND/OR SERVICES AND BASIS INFORMATION

“INTERNATIONAL CLASS 035



Retail consignment stores featuring a wide variety of merchandise that
may be more appropriately marketed for sale first through offline,
brick-and-mortar sales channels, rather than through enline auction
and other online channels.

*DESCRIPTION

“FILING BASIS SECTION I[(b)
ADDITIONAL STATEMENTS INFORMATION

“TRANSLATION
(if applicable)

“TRANSLITERATION
(if applicable)

*CLAIMED PRIOR REGISTRATION
(if applicable)

*CONSENT (NAME/LIKENESS)
(if applicable)

“CONCURRENT USE CLAIM
(if applicable)

R Ry

=R \\@?’-&

RS

e
s

No claim is made to the exclusive right to use e-Bay apart from the mark as
shown.

b

DISCLAIMER

CORRESPONDENCE INFORMATION

*NAME NextWorth Solutions, Inc.
FIRM NAME NextWorth Solutions, Inc.
*STREET Campus Box 2212

* CITY Babson Park

* STATE

(Required for U.S. applicants) Massachusetts

* COUNTRY United States

N - B -
T oty
- - EI—
PHONE 617-314-9365
* EMAIL ADDRESS awalsh@nextworth.com
“*AUTHORIZED TO COMMUNICATE VIA EMAIL Yes
FEE INFORMATION
NUMBER OF CLASSES 1
FEE PER CLASS 275
TOTAL FEE DUE 275
SIGNATURE INFORMATION
* SIGNATURE /Andrew Walsh/
“ SIGNATORY NAME Andrew Walsh

SIGNATORY POSITION President, Counsel




“ SIGNATURE DATE 07/22/2005
FILING INFORMATION SECTION
Fri Jul 22 11:47:46 EDT 2005

\ USPTO/FTK-24.61.25.16-200

SN 507221 14746986677-7867604

7-30013¢89268353002e28e44

- da08¢75509¢-CC-1041-20050
- 722110913523225

A

3
>

Trademark/Service Mark Application, Principal Register

TEAS Plus Application

Serial Number: 78676047
Filing Date: 07/22/2005
To the Commissioner for Trademarks:
MARK: Pre-Bay (Standard Characters, see mark)
The literal element of the mark consists of Pre-Bay. The mark consists of standard characters, without claim to any particular font, style, size, or
color.

The applicant, NextWorth Solutions, Inc., a corporation of Delaware, residing at Campus Box 2212, Babson Park, Massachusetts, United States,
02457, requests registration of the trademark/service mark identified above in the United States Patent and Trademark Office on the Principal
Register established by the Act of July 5, 1946 (15 U.S.C. Section 1051 et seq.), as amended.

For specific filing basis information for each item, you must view the display within the Input Table.
International Class 035: Retail consignment stores featuring a wide variety of merchandise that may be more appropriately marketed for sale
first through offline, brick-and-mortar sales channels, rather than through online auction and other online channels.

If the applicant is filing under Section 1(b), intent to use, the applicant declares that it has a bona fide intention to use or use through the applicant's
related company or licensee the mark in commerce on or in connection with the identified goods and/or services. 15 U.S.C. Section 1051(b), as
amended.

If the applicant is filing under Section 1(a), actual use in commerce, the applicant declares that it is using the mark in commerce, or the applicant's
related company or licensee is using the mark in commerce, on or in connection with the identified goods and/or services. 15 U.S.C. Section
1051(a), as amended.

If the applicant is filing under Section 44(d), priority based on foreign application, the applicant declares that it has a bona fide intention to use the
mark in commerce on or in connection with the identified goods and/or services, and asserts a claim of priority based on a specified foreign
application(s). 15 U.S.C. Section 1126(d), as amended.

If the applicant is filing under Section 44(e), foreign registration, the applicant declares that it has a bona fide intention to use the mark in commerce
on or in connection with the identified goods and/or services, and submits a copy of the supporting foreign registration(s), and translation thereof, if
appropriate. 15 U. S.C. Section 1126(e), as amended.

No claim is made to the exclusive right to use e-Bay apart from the mark as shown.

The USPTO is authorized to communicate with the applicant or its representative at the following email address: awalsh@nextworth.com.



A fee payment in the amount of $275 will be submitted with the application, representing payment for | class(es).
Declaration

The undersigned, being hereby warned that willful false statements and the like so made are punishable by fine or imprisonment, or both, under 18
U.S.C. Section 1001, and that such willful false statements, and the like, may Jjeopardize the validity of the application or any resulting registration,
declares that he/she is properly authorized to execute this application on behalf of the applicant; he/she believes the applicant to be the owner of the
trademark/service mark sought to be registered, or, if the application is being filed under 15 U.S.C. Section 1051(b), he/she believes applicant to be
entitled to use such mark in commerce; to the best of his/her knowledge and belief no other person, firm, corporation, or association has the right to
use the mark in commerce, either in the identical form thereof or in such near resemblance thereto as to be likely, when used on or in connection
with the goods/services of such other person, to cause confusion, or to cause mistake, or to deceive; and that all statements made of his/her own
knowledge are true; and that all statements made on information and belief are believed to be true.

Signature: /Andrew Walsh/ Date: 07/22/2005
Signatory's Name: Andrew Walsh
Signatory's Position: President, Counsel
Mailing Address:

NextWorth Solutions, Inc.

Campus Box 2212

Babson Park, Massachusetts 02457

RAM Sale Number: 1041
RAM Accounting Date: 07/22/2005

Serial Number: 78676047

Internet Transmission Date: Fri Jul 22 11:47:46 EDT 2005
TEAS Stamp: USPTO/FTK-24.61.25.16-20050722 1147469866
77-78676047-30013e89a68353002¢28e44da08e
75509e-CC-1041-20050722110913523225
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