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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

BRINK’S NETWORK, INCORPORATED,

Opposer,
V.

Opposition No. 91164764
THE BRINKMANN CORPORATION,

Applicant.

APPLICANT BRINKMANN’S MOTION TO
DIVIDE APPLICATION

Applicant The Brinkmann Corporation (“Brinkmann”), pursuant to 37 C.F.R.
§ 2.87, hereby moves the Trademark Trial and Appeal Board to divide Applicant’s trademark

application Serial No. 76/483,115 for the mark BRINKMANN into two applications, as follows:

(1) A first application seeking to register the mark for all goods applied for in
International Classes 4, 6, 7, 8, 11, 12, 21 and 30 and for the unopposed goods applied for in

International Class 9, namely:

International Class 4: “Charcoal briquettes and wood chunks for
use in smoking and grilling food;”

International Class 6: “Metal birdbaths; metal compost bins, metal
garden hose hangers, and metal tubs and metal flashlight key
rings;”

International Class 7: “Vacuum cleaners and accessories, namely,
brushes and suction nozzles for vacuum cleaners, vacuum cleaner
hoses and hose adapters, filters, filter bags for vacuum cleaners,
vacuum cleaner extension wands, vacuum cleaner crevice tools,
vacuum cleaner dollies, and accessory kits comprising vacuum
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cleaner brushes, suction nozzles, hoses, vacuum cleaner extension
wands and vacuum cleaner crevice tools;”

International Class 8: “ Hand tools, namely, protractor saw guides
and multi-purpose hand tools comprising pliers, knife blades,
screwdrivers, hole punches, bottle openers, can openers, fish
scalers and files in one unit; hand utensils, namely, meat hooks;”

International Class 9: “batteries; wall mount brackets for battery
chargers and flashlight; cooking thermometers; electrical extension
cords; electric connectors; electric converters; electronic mineral
and metal detectors, flashlight and spotlight accessories sold
together or separately, namely, transmitters, lighter plugs and filter
caps;”

International Class 11: “Barbecue grills and smokers, gas cookers
and gas fryers, combined outdoor gas grills comprised of a grill,
side burner, hanging rack in a warming area, kitchen sink and ice
bucket; replacement parts and accessories for barbecue grills and
smokers and gas cookers and gas fryers sold separately, namely,
charcoal lighters and charcoal starters; lighting products, namely,
flashlights, spotlights, electric and fluorescent lanterns,
rechargeable lights and spotlights, low voltage and solar-powered
lights, electric night lights for outdoor work use, underwater and
buoy lights used for fishing; flashlight and spotlight replacement
parts and accessories sold together, namely, replacement bulbs,
nylon and leather carry cases and holster and belt holders;
flashlight and spotlight replacement parts and accessories sold
separately, namely, replacement bulbs; replacement parts and
accessories for barbecue grills, smokers, gas cooker and gas fryers
sold separately, namely, drip pans, racks, grates, charcoal pans and
water pans; candle lanterns; and portable electric fans;”

International Class 12: “Wheelbarrows and hand carts for carrying
weighted objects and dollies;”

International Class 21: “House wares and garden accessories,
namely, pails, rinsing tubs, dust pans, metal pans for use as drain
pans, watering cans, trash cans, bird feeders;” and

International Class 30: “Seasonings and spices.”

(2) A second application seeking to register the mark for the opposed goods in

International Class 9, namely:
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International Class 9: “Home security systems and components
therefor, namely, motion sensitive home security lights, detectors,
receivers, transmitters, adapters and wall mount brackets.”

As grounds for this motion, Applicant Brinkmann states as follows:

1. Applicant Brinkmann filed its trademark application Serial
No. 76/483,115 for the mark BRINKMANN on January 17, 2003 for a variety of goods in
International Classes 4, 6,7, 8,9, 11, 12, 21 and 30.

2. Applicant Brinkmann’s application Serial No. 76/483,115 was published
for opposition on October 5, 2004. By request of Opposer Brink’s Network, Inc. (“Brink’s
Network™), the Trademark Trial and Appeal Board extended the time period for filing an
opposition to April 3, 2005. See Board’s Order of January 26, 2005.

3. Opposer Brink’s Network filed a Notice of Opposition on April 1, 2005,
opposing registration of Applicant Brinkmann’s application Serial No. 76/483,115 only as to a
certain subset of goods in International Class 9. By Opposer’s Second Amended Notice of
Opposition, Opposer Brink’s Network has opposed the following goods in Class 9: “Home
security systems and components therefor, namely, motion sensitive home security lights,
detectors, receivers, transmitters, adapters and wall mount brackets.” See OPPOSER’S SECOND
AMENDED NOTICE OF OPPOSITION.

4. Applicant Brinkmann respectfully moves to divide application Serial
No. 76/483,115 for the mark BRINKMANN into two applications: (1) a first application seeking
to register the mark in connection with the goods in the eight classes applied for, including
International Classes 4, 6, 7, 8, 11, 12, 21 and 30, as well as the unopposed goods in
International Class 9; and (2) a second application seeking to register the mark in connection

with the opposed goods in International Class 9.
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5. Pursuant to 37 C.F.R. § 2.87, if an application that is the subject of an
opposition includes multiples classes, not all of which have been opposed, the applicant may file
a motion to divide out the classes. See also Drive Trademark Holdings LP v. Inofin,

83 USPQ.2d 1433, 1436 (TTAB 2007) (“Inasmuch as the opposition is limited to only Class 36,
and because applicant agreed to pay the fee required for division of an application, applicant's
motion to divide out Classes 35, 37 and 39 is hereby granted.”) (emphasis in original). The
applicant must pay a fee for each new application to be created by the division. 37 C.F.R.

§ 2.87(a).

6. Additionally, if an application which is the subject of an opposition
includes more than one item of goods, or more than one service, in a single class, and the
opposition is not directed to all of the goods or services, the applicant may file a motion to divide
out the unopposed goods or services. 37 C.F.R. § 2.87; TRADEMARK TRIAL AND APPEAL BOARD
MANUAL OF PROCEDURE § 516. The applicant must submit both a fee for dividing the
application, and an application filing fee, for each new application to be created by the division.
37 C.F.R. §2.87(c).

7. After the close of the time period for filing an opposition, including any
extension of time for filing an opposition, a notice of opposition may not be amended to add to
the goods or services opposed. 37 C.F.R. § 2.107(a); Drive Trademark Holdings, 83 USPQ.2d at
1436.

8. In the current opposition proceeding, the time period for filing an
opposition against Applicant Brinkmann’s application Serial No. 76/483,115 has long since
passed, and Opposer Brink’s Network has opposed only some of the goods in International

Class 9 and none of the goods in International Classes 4, 6, 7, 8, 11, 12, 21 and 30. Accordingly,
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pursuant to 37 C.F.R. § 2.87, Brinkmann seeks to divide the unopposed International Classes of
goods and the unopposed goods in International Class 9 into a separate application from the
opposed goods in International Class 9. The requested division will simplify the present
proceeding and enable the expeditious registration of Brinkmann’s mark in connection with the
goods in unopposed International Classes 4, 6, 7, 8, 11, 12, 21 and 30, as well as the unopposed
goods in International Class 9.

For all the reasons stated herein, Brinkmann respectfully requests that the Board
grant its motion to divide Application Serial No. 76/483,115 for the mark BRINKMANN.

The Commissioner is hereby authorized Deposit Account No. 19-1853 in the
amount of $475, to cover the $100 for the division fee and $375 for the application fee to file for
the unopposed goods in International Class 9. The Commissioner is authorized to charge any

deficiency or credit any overpayment to Deposit Account No. 19-1853.

)
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Dated: August 27, 2009 \/g E

Gary A. Clark, Esq. ?
Susan Hwang, Esq. f”/ )
Sheppard, Mullin, Richter Won LLP
333 South Hope Street, 48" Floor

Los Angeles, California 90071

Tel.: (213) 620-1780
Fax: (213) 620-1398

Attorneys for Applicant
THE BRINKMANN CORPORATION
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CERTIFICATE OF SERVICE

This is to certify that I have this day, August 27, 2009, caused to be served a copy
of the foregoing “Applicant Brinkmann’s Motion To Divide Application” by placing a copy in
the United States Mail, postage pre-paid, addressed as follows: Nancy S. Lapidus, counsel for
Opposer, at Howrey LLP, 1299 Pennsylvania Avenue, N.W., Washington, DC 20004.
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