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UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

)
SYBARITIC, INC. )
)
Opposer, )
) Opposition No.:
V. )
) Serial No.: 78/282,661
THOMAS P. MUCHISKY )
)
Applicant. )
)
NOTICE OF OPPOSITION

I CERTIFY THAT THIS PAPER IS BEING SENT BY U.S.
MAIL, EXPRESS MAIL (EV464738497US), TO THE
ATTN: TTAB ASSISTANT COMMISSIONER . OF TRADEMARKS,

: . ARLINGTON, VA 22202, THIS3™® DAY OF
Assistant Commissioner for Trademarks JANUARY.2005 E—
2900 Crystal Drive %9 ,(yO W
Arlington, VA 22202-3513 [Lp
‘ [ 5§77 ATTORNEY
Sir:

Sybaritic, Inc., a Minnesota corporation believes it will be damaged by registration of the

mark shown in application serial no. 78/282,661, which was filed on August 4, 2003, and hereby
opposes the same.

The grounds for opposition are as follows:

1. Opposer, Sybaritic, Inc. (hereinafter “Opposer™), is a corporation duly organized
and existing under the laws of the State of Minnesota, having its principal place of business at
9220 James Avenue, Bloomington, Minnesota 55431.

2. The Applicant secks to register the design of an applicator for a hand-held

massager that consists of a cone-shaped attachment having a firm rubber tip as a trademark for an
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applicator for hand-held massager as evidenced by the publication of the mark in the Official
Gazette on p. TM206 of the November 2, 2004 issue.

3. Upon information and belief, the applicator in the trademark application at issue
includes functional aspects that cannot act as a trademark.

4. Upon information and belief, the applicator in the trademark application at issue
has not acquired secondary meaning.

5. Upon ivnformation and belief, the applicator in the trademark application at issue
does not function as a trademark.

5. If the Applicant is permitted to use and register its mark for its goods, as specified
in the application herein opposed, Opposer will be damaged because it may not be able to use a
similarly configured functional applicator in commerce, as it is entitled to do.

7. Opposer is thereby being damaged by Applicant’s attempt to register the design of
a hand-held massager that consists of a cone-shaped attachment having a firm rubber tip as a
trademark for an applicator for hand-held massager a trademark in application serial no.
78/282,661.

WHEREFORE, Opposer, through its attorney, prays that application serial no.
76/282,661 be rejected and the marks therein sought for the goods specified in that application be
denied and refused.

An onginal and two copies of this Notice of Opposition and the fee required in Section
2.6(a)(17) are enclosed herewith. The Commissioner is hereby authorized to charge payment of

any additional fees associated with this communication or credit any overpayment to Deposit

Account No. 23-1123.




All correspondence should be addressed to Brian Kidwell, Esq., Sybaritic, Inc., 9220

James Avenue, Bloomington, Minnesota 55431.
Respectfully submitted,

Westman, Champlin & Kelly, P.A.

Dated:@Wﬁ 3:‘ 005 By:

Peter J. Iids

Suite 1600 - International Centre
900 Second Avenue South
Minneapolis, MN 55402-3319
Phone : 612-334-3222
Fax 612-334-3122
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