UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

P.O. Box 1451

Alexandria, VA 22313-1451

Bax| ey Mai | ed: Decenber 16, 2005
Qpposition No. 91163127
Danware Data A/ S
V.
Net opsystens AG
Andrew P. Baxl ey, Interlocutory Attorney:

In conpliance with the Board' s August 17, 2005 order,
applicant filed a revised anended answer on Septenber 27,
2005.' A review of that answer indicates that it consists
of acceptabl e responses to the allegations of the notice of
opposition. See Fed. R Cv. P. 8(b). Accordingly, the

Sept enber 27, 2005 answer is nmade of record.

! Al though applicant filed an answer on Decenber 27, 2004,
applicant filed a submi ssion on May 10, 2005 that was construed
as an anended answer. Because that subm ssion was nore in the
nature of a brief on the case, the Board, in an August 17, 2005
order, deternined that it was unacceptable. See Fed. R Cv. P
8(b). Accordingly, applicant was directed in the August 17, 2005
to file a proper anended answer.

However, upon further review, the answer that applicant filed
on Decenber 27, 2004 acceptably responded to the allegations of
the notice of opposition and therefore was acceptable. See id.
As such, the statenent in the August 17, 2005 order that origina
answer did not conply with Rule 8(b) is in error and is hereby
vacated. See TBMP Section 518 (2d ed. rev. 2004).

Further, applicant's May 10, 2005 submi ssion was inresponse to
correspondence that opposer sent to applicant. As such, it was
not an anended answer, a notion, or a brief in response to a
notion and therefore should not have been filed with the Board.
To the extent that the May 10, 2005 subnission was intended as a
brief on the case, it was prematurely filed. See Tradenmark Rul e
2.128(a)(1).
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On Cctober 17, 2005, opposer, asserting that Septenber
27, 2005 order did not conply with Rule 8(b), withdrew the
opposition w thout opposer's consent and w t hout prejudice.
However, Trademark Rul e 2.106(c) provides that, after an
answer is filed, the opposition may not be w thdrawn w thout
prejudi ce, except with the witten consent of applicant.

Opposer's assertion that applicant's Septenber 27, 2005
answer i s unacceptabl e because it contains "extraneous
materials" is not well-taken. The additional statenents in
paragraphs 8 through 12 of that answer filed on Septenber
27, 2005 are anplifications of the avernents of the answer
whi ch provide fuller notice of the position which applicant
plans to take in defense of its right to registration.
Accordingly, that answer is acceptable.? See Textron, Inc.
v. Gllette Co., 180 USPQ 152, 153 (TTAB 1973); TBMP Section
506.01 (2d ed. rev. 2004).

To renedy the apparent confusion with regard to the
acceptability of applicant's Septenber 27, 2005 answer,
opposer is allowed until forty-five days fromthe mailing
date of this order to either: (i) obtain and file with the
Board applicant's witten consent to the w thdrawal of the

opposition; or (ii) wthdraw the wthdrawal of the notice of

2 Instead of assuming that applicant's September 27, 2005 answer
did not conply with Fed. R Civ. P. 8(b), the better practice
woul d have been to file a notion to strike that answer based on
al | eged nonconpliance therewth.
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opposition. Failure to conply with the foregoing wll
result in the dismssal of this opposition with prejudice.
Proceedi ngs herein are ot herw se suspended retroactive

to October 17, 2005.



