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Before Walters, Bucher and Drost, Adm nistrative Trademark
Judges.
By the Board:

This case now conmes up for consideration of applicant’s
notion to dismss the opposition as untinely. The notion is
fully briefed.?!

In support of its notion, applicant states that its
application Serial No. 78364795 published for opposition on
Novenber 9, 2004. Further, applicant states that opposer
filed a notice of opposition on Novenber 3, 2004 “all eging
t he application was published for opposition...[on] Cctober
20, 2004.” Applicant argues that opposer’s notice of
opposition is untinmely inasnuch as it was filed prior to
publication and that opposer is “not entitled to rely on the

[Board' s] institution of Opposition No. 91163053, since the

1 W& have exercised our discretion and have consi dered
applicant’s reply brief. Trademark Rule 2.127(a).
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opposition was inproperly instituted based on woul d- be
opposer’s...msrepresented publication date of Cctober 20,
2004.”

I n response, opposer contends that “the filing date of
an opposition is the date of receipt in the Ofice of the
opposition together with the required fee.” (Qpposer argues
that the Ofice “received opposer’s notice [of opposition]
on Novenber 15, 2004” as reflected in the United States
Patent and Trademark O fice (USPTO TARR database print-out
attached to opposer’s response. Further, opposer argues
t hat al t hough opposer “nailed the notice of opposition to
the PTO on Novenber 3, 2004 via USPS Express Mail and
reflected this fact in the Certificate of Mailing,” the date
that controls for tineliness purposes under these
circunstances is the date of receipt by the Ofice.

In reply, applicant submtted a print-out fromthe
United States Postal Service (USPS) website show ng the
shi pping details of the notice of opposition as identified
by the express nmail |abel nunber. The print-out confirns
that the notice of opposition was received by the USPTO on
Novenber 5, 2004.

Under Section 13 of the Trademark Act, an opposition
may be filed in the Patent and Trademark O fice “upon
paynment of the prescribed fee...within thirty days after the

publication.” 15 U S.C. 8 1063. Further, because these
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tinmeliness requirenents are statutory, they cannot be wai ved
by stipulation of the parties, nor can the Director upon
petition waive them See TBMP § 306.04 (2d ed. rev. March
2004). The subject application published for opposition on
Novenber 9, 2004; therefore, any notice of opposition filed
prior to that date is untinely and cannot be consi dered.
TBMP § 306. 03

The filing date of an opposition is the date of receipt
inthe Ofice of the opposition together with the required
fee. Trademark Rule 2.101(d)(4). The “Ofice” is defined
by the rules as the “United States Patent and Trademark
O fice,” which includes the Board. Trademark Rule 2.2(e).

Under the express nail procedure, any correspondence
received by the Ofice that was delivered by the *Express
Mai | Post Office to Addressee” service of the USPS will be
considered filed with the Ofice on the date of deposit with
the USPS. Trademark Rule 2.198. Further, the “Ofice date
| abel ” applied to incomng nmail establishes the date of
receipt, or filing date, of correspondence filed with the
Ofice. TMEP § 303.02.

As can be seen fromopposer’s “Certificate of Miiling”
it was, in fact, mailed with an express nail |abel and the
O fice, accordingly, stanped the notice of opposition, with
an “Ofice date | abel” of Novenmber 3, 2004. Further, as can

be seen fromthe USPS tracking print-out, this
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correspondence was actually received by the Ofice on
Novenber 5, 2004. (Opposer’s reference to the date entered
in the TARR database is not controlling. This date nerely
reflects the date the notice of opposition was entered into
t he database and has no | egal effect.

Under these circunstances, the controlling date is the
date on the “Ofice date |abel,” which is Novenber 3, 2004.
Moreover, even if we subscribed to opposer’s argunent that
the notice of opposition was nail ed under the certificate of
mai | i ng procedure rather than the express nmail procedure,
the actual receipt date by the Ofice is Novenber 5, 2004.

In view of the above, the notice of oppositionis
premature and can be given no consideration. Accordingly,
applicant’s notion to dismss is granted to the extent that

the opposition is disnmissed as a nullity.?

* * *

2 Only the Best, Inc. is advised that its remedy, if any, lies in
the filing of a petition for cancellation, pursuant to Section 14
of the Trademark Act. See TBMP Section 306.04. Further, this
matter will be referred to the Finance Branch of the Ofice for
consi deration of the refund of the $300.00 opposition fee. Id.



