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This case comes before the Board for consideration of
opposer’s notion (filed Septenber 22, 2005) to extend
di scovery and trial dates in this case. Applicant has filed

a response to the motion.?!

1 On Cctober 13, 2005, at the Board' s request, opposer re-filed a
copy of its notion by facsinmile. Opposer attached a fax cover
sheet to the re-filed notion. There is no proof indicated on
opposer’s faxed transmi ssion that a copy of the fax cover sheet
was properly served on counsel for applicant as required by
Tradenark Rule 2.119. The Board has considered the fax cover
sheet, but strict conpliance with Tradenmark Rule 2.119 is
required in all further papers filed with the Board or they wll
not be consi dered.

In response to opposer’s inquiry, opposer is advised that the
Board mails copies of all orders issued to each party at the
party’ s correspondence address as indicated in the record. It is
each party’'s responsibility to ensure that the Board has the
party’s current correspondence address. |If a party fails to
notify the Board of a change of address, with the result that the
Board is unable to serve correspondence on the party, default
judgnent may be entered against the party. See TBMP § 117.07 (2d
ed. rev. 2004).

Ref erence is nade to the discovery materials filed with the
Board on Novenber 15, 2005. Discovery papers or nmaterials should
only be filed with the Board under circunstances specified in
Trademark Rules 2.120(j)(6) and (j)(8); filings not in conformty
with the requirenents of these rules will not be considered. See
Trademark Rule 2.120(j)(8).



Because opposer’s notion was filed after the discovery
period had cl osed, the notion has been treated as one to
reopen, rather than extend, the discovery period. The
show ng that nust be nmade to reopen a prescribed tine is
“excusabl e neglect.” Fed. R CGv. P. 6(b)(2), mde
applicable to Board proceedi ngs by Trademark Rule 2.116(a);
see Pioneer Investnent Services Conpany v. Brunsw ck
Associates Limted Partnership, 507 U S. 380 (1993), as
di scussed by the Board in Punpkin, Ltd. v. The Seed Corps,
43 USPQ2d 1582 (TTAB 1997).

In Pioneer, the Supreme Court clarified the nmeaning and

scope of "excusable neglect," as used in the Federal Rules
of Cvil Procedure and el sewhere. The Court held that the
determ nation of whether a party's neglect is excusable is:

at bottom an equitable one, taking account of

all relevant circunstances surroundi ng the

party's om ssion. These include. . . [1l] the

danger of prejudice to the [nonnmovant], [2] the

I ength of the delay and its potential inpact on

judicial proceedings, [3] the reason for the

del ay, including whether it was within the

reasonabl e control of the novant, and [4]
whet her the novant acted in good faith.

Pi oneer, 507 U. S. at 395. In subsequent applications of
this test, several courts have stated that the third Pioneer
factor, nanely the reason for the delay and whether it was
wi thin the reasonable control of the novant, m ght be

considered the nost inportant factor in a particul ar case.

See Punpkin, supra at footnote 7 and cases cited therein.



Applying Pioneer to this case, there does not appear to
be any neasurabl e prejudice to applicant should the Board
reopen the proceeding. Simlarly, under the fourth Pioneer
factor, there is no evidence that opposer’s delay was the
result of bad faith.

As to the second and third Pioneer factors, however,
there is no doubt that opposer was fully aware, from March
17, 2005, that the discovery period was set to expire August
15, 2005. A reading of opposer’s notion to anend i ndicates
t hat opposer believed that, at the tine it filed its notion,
the Board had not yet ruled on applicant’s notion to anmend
its answer.? Despite this nistaken understandi ng however,
the then-operative trial schedule had been set forth by the
Board on March 17, 2005. There is nothing in the record to
i ndi cat e opposer was unaware of, or had failed to receive,
the March 17, 2005 order. Even assum ng opposer had not
received the Board's orders dated July 22 and August 3, 2005
(as opposer indicates in its cover fax of QOctober 13, 2005),
t he schedul e had been instituted on March 17, 2005 and

remai ned unchanged fromthen. Opposer has offered no reason

2 The Board granted applicant’s notion to anend its answer on
July 22, 2005, entered the anended answer into the record, and
stated in error that the discovery period had closed. The Board
i ssued a corrective order on August 3, 2005 expl ai ni ng that

di scovery renai ned open until August 15, 2005, the date set in
the Board’'s March 17, 2005 order as the discovery closing date.



for waiting until Septenber 22, 2005 to file its notion nor
showi ng that it was in any way prevented fromtaking action.
Accordi ngly, opposer’s notion to reopen the discovery

period is hereby denied. Trial dates are reset as indicated

bel ow.
DISCOVERY PERIOD TO CLOSE: CLOSED
30-day testimony period for party in the position of June 1, 2006

plaintiff to close:

30-day testimony period for party in the position of the July 31, 2006
defendant to close:

15-day rebuttal period for party in the position of the September 14, 2006
plaintiff to close:
| N EACH | NSTANCE, a copy of the transcript of
testinony, together with copies of docunentary exhibits,
must be served on the adverse party within thirty days after
conpletion of the taking of testinony. Trademark Rul e
2.125.
Briefs shall be filed in accordance with Trademark
Rul es 2.128(a) and (b). An oral hearing will be set only

upon request filed as provided by Trademark Rule 2.129.



