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Attorney Docket Moo 392-73-(H12
IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TREAL AND APPEAL BOARD

Metropolitan Life Fasorance Company,

Opposer Opposition No. 91,162,871
V.
{Serial Nos. 78/313,440: 78312615
Hydentra, L.P.

Applicant

OPPOSTHON TO MOTION TO EXTEND TIME FOR DISCOVERY
AND TESTIMONY PERIODS
Applicant files this motion in response o Opposer’s Motion to Extend Time For
Discovery amd Testimony Periods (“"Motion™). Applicant contends that Opposer has failed 1o
show that its faihure to act during the time alowed for discovery is the result of excusable neglect
wilh respect to the discovery penod, nor has Opposcr shown good cause to extend the testimony

period.

Statement of Facts

The undertyving tradenark in this apposition was published for opposition on July 6,
2004, An opposttiion was filed on November 12, 2004, wheretn discovery was originally sct to
close on Mayv 31, 2003, and testimony peried for Opposer was set to close on August 29, 2005,
A notice of default was entered apsinst the Applicant on February 4, 2005, A responsc 1o the
Cirder to Show Cavse and motion for Extension of Time to Answer was filed on February 23,
005, This Motion was granted on March 17, 2005, The matter was transferred o the
undersigned and an Answer was filed by the undersigned on Apnl 4, 2003,

On May {1, 2005, the undersigned contacted the Opposer in an attempt to settle the
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patter, The andersipned spoke with Mr. Dante Nacearato, (Mr. Naccarato is the Intellectual
Property Spoctalist designated lor contact in the Opposition.) Declaration of Arna M.

Wradenburgh, al 2. Mr. Naccarato requested that Applicant propose terms of settioment. 4

confimming electrenic mail message was transmitted to Mr, Nacearate regarding the call and
requesting & returm call 1o settle the matter, Jd No retum ecall was received. & The
undersigned tunsmitted proposed terms of seitlement via electronie mail on May 17, 2005, and a
follow up clectronic mail was again sent on May 31, 2005 requesting when a telephone call
mught be seheduled 1o settle the matter. #d. No retum messages by electronic mail, telephone or
post were ever recerved. Jd

Omn oo around June 3, 2005, upon review of the file, the undersigned discovered an error in
the Answer, The undersigned immediately telephoned Dante Naccurato on June 3% and requested a
stipiifation to amend the answer, i at 3. An electronic mail message wus transmilled to Mr.
Nagearato the same day setting forth the ervor and the proposed correction. fd. Mr. Naccarato
indicated in an electronic mail message that sorneone from Cpposer’s office would contact the
undersigned carly the next week. fd. No contact from Opposer was received. T,

O Jume 8, 2003, the undersigned telephonod Ms. Susan Ross (General Counsel as listed in
the Opposition), who stited that Ms. Heidi Coustantine, a trademark attorney in the office, was
handling the matter. &4 at 4. A call was then placed to Ms. Constantine, coupled with an electranic
mail message again setting fortl the ermor and proposed comection. fd Ms. Constantine indicaled
that she would respond by the end of the day. ¢ The undersigned telephoned Ms. Constantine
again at the end of the day and lefi a voice mail message requesting a response. /d

As of Tune 10, 2003, the undersigned had not received any response from Opposcr and Again
left two voice messages on Ms. Constantine’s voice mail. Jd at 5. In a further atempt to ascortain i
response reganding whether Opposer would stipelate 1o an amendment, the undersigned again
telephoned Ms. Ross wha stated Ms. Constantine should be able to respond at some point that day,
and further instructed the undersighed te again send an electronic mail message to Ms. Constantine,
fed. at 8. A second electronic mail message was transmitted to Ms. Constantine. 7d. No response, or

comments ol any kind, was ever received from Ms, Constantine or anyone else in Opposer's office.

F-a
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Id. in light of the fact that Applicant Gailed to receive any response afler approximately two (2)
weeks of contacting Opposer, Apphicant filed A Motion for Leave to Amend the Answer and
Amended Answer on June 16, 2005, The contents of the Motion were knows to Opposer since as
carly as hune 3, 2005,

On July 12, 2005, the Applicant served a Iirst Set of I}ism\wry Regquests, mchuhing
interrouatories, dosument production and admissions. &l at 6. Responses to this First Set of
Discovery Requests were due no later than August 16, 2005, and have not yet been received. Ten
days after Applicant’s First Set of Discovery was served, more specifically, July 22, 2005, the
Maotion for Leave to Amend was granted by the Board, In that Order the Board mistakenly indicated
that discovery hand closed,  The undersigned contacted the Board and advised them of the error. A
corrected Order was issucd on August 3, 2005, which clearly stales that diseovery closes on August
15, 2005,

On August 15, 2003, Applicant served Opposer a Second Set of Discovery Requests,
inchuding interragatonies, document production and admissions. /d. The due date for response 1o
the Second Set of Requests was Monday, September 19, 2005, On Friday, September 23, 2005,
the Applicant received Opposer’s responses and objections to the Sceond Sct of Reguests. fd
Thie certificate of mailing indicates that the documents were served on Septewber 19, 2005 and
ware signed by Ms, Hetdi Constantine,  In addition to the responscs, Opposer filed the Mation o

Extend Time for Discovery and Testimony Periods.

Opposer’s Failure to Abide By the Discovery Deadline is Not Pue to Excusable Neglect
Nor Has Opposer Shown Good Cause to Extend the Testimony Period
Singe the discovery period closed on Augnst E5, 2005, more than one month ago,
Opposer must demonsirate that its failure to abide by the discovery deadline is due 1o excusable
neglect. The Trademark Trial and Appeal Board Manual of Procedure ("TBMP”), §3049.
Further, Opposer must demonstrate good canse for the request to extend the testimony period.
& Opposer has failed to meet these burdens,

Opposer’s basis {or the request 1o reset the wial dates, including extending the time B the

e
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closing of discovery and testimony periods is "to enable Opposer to detormine the need fr
additionad discovery and testimony based on Applicant’s Amended Answer To Opposition.”
Fven mssuming Opposar’s reason for the request is true, the underlving basis of this reguest does
not rise o the fevel of excusable neglect so as to excuse the failure to abide by the discovery
sthedule.

The determination of whether Opposer’s neglect 15 excusable includes the follovwing

elemems:

1. danger of prejudice 1o the nonmovant;

2. the length of delay and its potential impact on judietal proceedings;

3. the reason for the delay, including whether it was within the reasonablc
controd of the muovant; and

4. whether the movant acted i good Tath,

Pusnipkin Led v Seed Corps., A3 LISPQ2d 1582, 15386 {TTAB 1997), citing Fioneer fnvestment
Services Company v, Brungwick dssociates Limired Parmership er al., 307 U8, 380, 393
{ 1O

Prejudice to the nonmovarnt exists. This delay 1s not only prejudicial, but the filing of the
opposition, which Cpposcr has failed to advance, bas caused Applicant 10 incur costs in its
defense. Such costs have tiow been inereased to defond this motion which coald fave been
averded had Opposer advanced the opposition i imtiated and abided by the trial schedule or
timely requested an extension of time,

Regarding the length of delay, Opposer 1 requesting the reopening of discovery more
than one month altler the close of the discovery penod. The Motkion sets fortlh no faces as to wly
discovery couhit nol have been promulgated prior (o the August 15, 2005 deadlive, despite the
eraniisg of Applicant’s Motion to Amend on July 22, 2005,  Further, no facts are offered as to
why this Motion could not, or was not, brought earlier. Thus, the reason for the delay s

unknown. Indeed. o s as 1f Opposer fnally remembered that wimtiated this Qpposition and has
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submitted this motion in the hope of being excused and recetving a repricve from the
consequenees of its Tmaction.

In this instance, “the expiration of the time for taking sction and the filing of the motion
Lo reopet, the cabeudation of the length of diday in the proceedings also must take info account the
additivnal, unavoidable delay arising from the time required for briefing and deeiding the motion
to reopen.” fd. The Board in Pumphin stated that “[t]he impact of such delays on [the|
proceeding, and on Board proccedings generally, is #or inconsiderable.” fd. (emphasis added).
This Motion is hefore the Board “solely as a resubt of ... inattention to deadlines™. & The
Board's interest in “deterring such sloppy practice weighs heavily against a finding of excusable
weglect” . The reasoning of the Board in Pumpkin is not only appropriate, but supporns a
finding of inexcusable neglect in the present case.

The reasoning set forth by Opposer for the request, not the delay in bringing this Motion,
is s0 it ean determine the need for additional discovery and testimony. Applicant finds this
veason incrodulous,

As sot foath above, Opposer was notificd of the content of Applicant’s amended answer a
beast as carly ag June 3, 20035, In fact, every person named in the Opposition, and Ms. Heidi
Constantine was notified. Regardless that each and every person chose to ignore the Applicant’s
request, each was individually notified of the error tn the Answer and the proposed amendment,
namely, a single word. T the need for additional discovery time existed, the need was not
expressd,

Even assiming the amendment caused the Opposer (o reassess its strategy, the Board
gramted the Applicant’s motion on July 22, 2005, twenty-Tour (24} days prior to the close o £
discovery. In fact, the Board corrected its Order on August 3, 2003, and reaffirmed the
discowery closing date in ils corrected Order. Despite the Applicant’s repeated contact with the
Opposer with regard 1o the Motion to Amend, the Board’s Order and correction of Order,
Opposer fuiled 1o request s extension of tinw 1o extend discovery,

As set forth above, Oppoeser's reason for the request (not the delay) is so it can “deternune

ihe need for additionat discovery and testimony.™ Opposer fails, however, 10 advise the Board us
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Lo Hic reason for its delay in bringing this Motion or with regard to participating, at all, in the
discovery period. Indesd, Opposer has not promulgated any discovery requests. Thus, Apphicant
is baffled as to the need for “addiionad” discovery and testimony since Opposer has requested
nene. Surely, some discovery requests could have been promulgated that addressed some of the
issucs in the case. Opposer is asking that the Beard believe that the single word amendment of
the Answer, which was entered prior g the cloge of discovery, caused o complete inability of
Opposer 1o lake any action. Applicant contends this is Opposer’s excuse for detay, not the reason
for the delay. Indeed, Opposer has offered no reason for its delay. The undersigned contends
that the sole reazson for the delay 15 Opposer's own actions, or naciion, namely, the failure of
Opposer o ke any reasonable steps o preseree its vights, Such inaction was m the direct
comtrel of the Oppoger,

Overall, it appears that Opposer siniply ignored the diseovery deadlines, and wok no steps by
extend those dates. Indeed, Opposer has consistently exhibited behavior that is contrary to the
advancement of this Opposition. Tronically, Opposer’s Meotion maintains the theme of this behavior
it its request that “if Applicant”s Motion For Leave To Amend Answer is granted, Opposer requests
that the closing of discovery date and 1estimony perieds be extended by an additional sixty (60 days
stievtig fromy the date such Motion is granted.™ (smphasis added} Sinee the Motion to Amemd wis
eranted on Fuly 22, 2005 {(fifh-eight (38) days before Opposer fited this Muotion), the requested
extension of discovery time requests an extension to September 20, 2003, one day afler Opposer’s
Motion was filed! This request further evinces the complete lack of atiention {o this matter and 1s
simply an altempt to shift the burden of Opposcr’s inaction to Applicant. Applicant should not be
reguired to subsidize Opposer’s blatant disregard for the advancement of an Gpposition Opposer
mitiated. Io light of the above, it is clear that Opposer’s failure to abide by the discovery closing date
was enlirely within Opposer’s control. Opposer 1s now simply secking to reopen the discovery
period without providing any reason for the delay and to extend the discovery period without a
showing (hat i1 behavier was not due to cxeusable neglect, and fo extend the testimony period

withou! showing good cause.

&
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Fimally, regarding whether movant acted in good faith. Applicant contends that the fack of
facts or reasoming as to why this Motion was not previously filed supports the conclusion that
maovant has not acted in good faith, Even asswming that Opposer acted in good fath, Applicant
conteiels that this fctor 15 irrelevant in this instance. Opposer simply failed to abide by the trial
schodule. Thus, even i Opposer’s inaction was in good {ith, it fails 1o excusc the resulting neghect
and fatlure to abide by the triat schedule.

In light of the arguments set forth above, Applicant respectiully requests thal the Board deny
Applicant’s request to extend the diseovery and testimony penods,

“The Offiee is hereby authorized 1o debit Deposit Account No. 11-1580 for any fees reguired

i eonnection with the filing of this Motion or to eredit the Deposit Account for any overpaymicnt.

Respeetfully submitied,

i~
-

Prate: October 3. 2005 L Af,,."ﬁ-}_ﬁquf_r_ -

Anna M. Vraded u.rgh//

- Koppel, Jacobs, Patrick & Heybl
Suite 107
555 S Charles Drive
Thousand Oaks, California 13646
Telephone: (BO5) 373-00600)
Facsimile: (803) 3730051

Sean E. Macias

Leader Kozmeor Macias

1990 5, Bundy Dave Suite 390
Los Angeles, Califorma 90025
Telephone: (310} B20-4810
Faesinile: (3107 820-4280

Attomeys for Applicant
AMViem



DECLARATION OF ANNA M. VRADENBURGH
‘e undersigned. Anna M. Vreadenburgh, declares the fellowine:

L. Tam an attorney licensed to practice law in the State of California and licensed before
the Linited States Patent and Trademark Office. 1 m an attorney with the firm of Koppel,
Tacobs, Patrick & Heybl, the current attormneys of record for the Applicant, Hydentra, LP.

i Opposition Mo, 91,163,871

2. On May 11, 2005, the undersigned contacted the Opposer in an atternpt to settle
the Opposition and spoke with Mr, Dante Naccarato. Mr. Nacearato requested i
Applicant proposc terms of sctilement. A confirming clectroniv mail message was
transmitted o Mr. Nacearto regarding the call and requesting s return call 1o settle the
matler. No reteen call was received. The undersigned transmitted proposed terms of
seithoment via electronic matl on May 17, 2005, and a {ollow up cleetronic mal was again
sent on May 31, 2003 requesting when a telephone catl might be scheduled 1o settle the

matter. No relum messages hy electronic mail, telephons or post were ever received.

3. An Answer lo this Opposition was (led on April 4, 2005, On or around, June 3,
2003, approxmuately two months afler serving the Answer, 1 discovered an error in the
Answer. [immediately telephoned Dante Nacearato on June 3™ and reguested a
stipulation to amend the Answer. Mr. Naccarato is the InteHectual Properly Speciatist
designated for contact in the Oppesition. An cleotronic mail ressage was transmitted o
Mr. Mawcarato the sume day setting Sorth the seror and the propased correction. Mr.
Nucearato inbicated in an electronic mail message (hat someone from Opposer's office
would contact the undersigned early the next week. No contact from Opposer was

received,

4. On June 8, 2005, 1 telephoned Ms, Susan Ross, General Counsel for Opposer, who
stated that Ms, Heidi Constantine, o new rademark attorney in the oflice, was handling

the matter. A call was they placed 1o Ms. Conslantine, coupled with an clectronic mail




message again setting forth the error and proposed eorrection. Ms, Constanting indicated
that she would respond by the end of the dav. The undersigned telephoned Ms,
Constanting again at the end of the day and 1R a voice mail MeSsAHLe requesting a

FEADORSL.

5. Asofdune 10, 2005, neither mysell. nor anvone in my office, bl regeived any
response from Opposer and T again lefl fwo voice messages o My, Constnline’s voice
mail. In a further attempl to ascertain o response regarding whether Opposer woudd
stipulate 1o an amendment, the undersigned again telephoned Ms. Ross who stated Ms.
Constantine should be able to respond @t some point that day, and [urther instructed the
undersigned 1o again send an efoctronic mail message to Ms. Constantine. A secomnd
electronic matl message was ransmitted to Ms. Constantine. Ta dute, o response, or
comments of any Kind, has ever been received from Ms, Constantine or avone Llse i

Ohpposer’s office.

b i uly 12, 2005, the Applicant served a First Set of Discovery Requests, including
terrogatorics, document production and admissions. Responses have not yet been received.
On August 15, 2005, Applicant served Qpposer o Second Set of Discovery Requests,
inchuding interrogatories, document production amd admissions, Respowses Lo the Sceond Seq
of Reguests were dae Monday, September 19, 2005, and were recvived on Friday, September

23, 2008,

The undersigned, Anna M. Vradenburgh, heing herehy warned that wiilfi] false
statemaents and the like so made are punishable by fine or imprisonment, or batly, undey
B LLS.CL G0, that ol statements made of my own knowledge are true and all

statements made on information and belief are betieved to be true.

Dated: Ouotoher 3, 2008 By L ".}"‘3"'}<"¥ff-?’xf.fv —
Apnia M.V 'md!;:aﬂ'{{srgil / 5-1\
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF VENTURA

Vare conployed i the County of Vemurs, $tate of Calilomin, [ am over the dgeof 18
years and am ol a party to the within action. My business address is 555 81 Charles {hrive,
Suite 107, Thousand Oaks, California 91360, ‘

O Ocetober 3, 2005, |served the following docaments described as Opposition to Motion
tor Extemd Time Tor Discovery and Testimony Perfods: and Declartion of Anng M.
Vvradenburgh on the interested parties in this action by placing [ the original B a true copy
thereof enclosed in a seated envelope addressed as follows:

Ehipte Naccoarat

Inteltectual Propery Specialist
MetLife Law Department

| Metlifc Plaea

27-01 Queens Plaza North
Long Island City, ¥Y 11401

X BY MAIL:  {caused such envelope (o be deposited in the matl at Thousand Qaks,
California. Fam “readity famifiar with the office’s practice of collection and processing
cormespandence for mailing. Correspondence so collected and processed is deposited with
the Uneted States Postal Service that same day in the ordinary course of business.

] BY PERSONAL SERVICE: T delivered such envelope by band to the offices of the

addresses <) listed abowve,

a BY FACSIMILE: I consed the above document(s) to be transmitied 1o ihe office of the
adeiresseefs) listed above,

O BY EXPRESS MAIL: Feaused the documentis) 1o be delivered by overnight Express
Mank via the United States Postal Service “Express Mail Post Office to Addressee™ 1o the

addressee(s) listed above,

Vdeclire under penally of pevjury under the laws of the State of California thal the
fisrcgoing is {rue and correet.

Executed on October 3, 2005, at Thousand Oaks, California,

Fads ﬁﬂf&“{{
Esther Miller




