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INTRODUCTION

This is a very special and peculiar ead its own kind andhence the applicant
request the kind attention of the Board et@the minutest fact, which if overlooked may
lead to a miscarriage of justice. OppoBHESSAGE IN A BOTTLEINC. has filed this
opposition alleging that the Applicant's mark esembles Opposer’s registered mark as
to be likely to cause confusion or cause mistakto deceive and that Applicant’s mark
may disparage Opposer’s registered marid falsely imply a connection with the
Opposer. The applicant, on grouriddse stated in the fortbming arguments allege that
the registration of the mark tfie Opposer was itself the result of fraud committed on the
Board and that the opposer is guilty of touing fraud till this date. The Opposer has

approached the Board with the oppositioogeedings with utmost unclean hands.

The Applicant concludes his argument batisiy that Roger Rojas has encroached
upon applicant's sphere of busias most deliberately and undlee corporate veil created
by the Opposer, is trying to ousted thippAicant from the path of his business by
misleading the Board by pretentious arguments and wisely overlooking the lawful

realities and limits imposed by law.

THE RECORD

The record consists of tlevidences filed by way of tice of reliance of both the
parties excluding the Applicants testimondasdclaration and exhibits attached thereto
which were stricken by the Board pursuemiéa motion by the Opposer. The record also
consist of the testimony of Roger Rojas filed during these proceedings. All of these

evidences are relied by the Applicant in the argument that follows.



Issues to be considered in connattiath the cancellation proceedings are
(1) Whether fraud is committed by the opposer’s predecessor with respect to the
registration of his mark

(2) Whether continuing fraud cédoe attributed to the Opposer.

EVIDENTIARY OBJECTIONS

The Applicant raise objectn to Exhibit (N) introducedby the Opposer together
with the Testimony Deposition of Rojas Roger filed on 16/04/2008. This is based on the

following facts:

Under 15 USC 1060 (1A' registered mark or a mafr which an application to
register has been filed shall be assignabtk the good will of the business in which the
mark is used, or with that part of the gowill of the business connected with the use of

and symbolized by the mark.’............. and,

Under 15 USC 1060 (3): ‘Assignments shall be by instruments in writing duly
executed. Acknowledgment shall be primacié evidence of th execution of an
assignment, and when the prescribed information reporting the assignment is recorded in
the United States Patent and Trademark Oftice,record shall be prima facie evidence

of execution.’

It is humbly submitted that thisdocument is not ‘duly executed’ or

‘acknowledged’ as is guired by the above rule.

Moreover,Exhibit N is nothing but a type viten or print out form signed by
Roger Rojas and Adriana Rojas. Theraathing in this document to show the
authenticity of the date of the documenteBvoday, it is possibl® produce a similar
document provided the parties affix their sigyma to it. Moreover it should also be



considered that the signing parties bearitalarelationship with eeh other. There is
neither a company seal affixed nor is it stgred. When this document is relied as
crucial to the fate of thiapplication, there must Istrong evidence to prove the

authenticity of the date of execution.

Also, the licensing agreement claims that Roger Rojas is the owner of the service
mark and trademark ‘MESSAGE IN A BOTTLBEAhereas he has the ownership only of
the servicemark MESSAGE IN A BOTTLE. Tiheark assigned by this agreement is the
trademark and not the servicemark aslmamninderstood from the wordings of the
agreement. Hence it could be concluded ¢imdy the trademark (arithat too without any
ownership) is assigned while the ownershiphaf servicemark is with Rojas Roger. The
words of the licensing agreement clearlyesthtat Rojas Roger the owner of the
service mark and trademark ‘MESSAGE ANBOTTLE’ and that only the trademark, to
which Rojas Roger has no exclusive rightassigned. For a valid assignment it is
important that the assignsinould have the ownership thie ‘assigned’. How can the

trademark ‘Message in a Bottle’ be assignden Rojas Roger is not the owner of it.

FACTS

1. Role of Rojas Roger in this application.

Rojas Roger is highlighted as a prominent person through out the course of this
opposition proceeding. He is the CEO of the Opposer Gold Shells Inc. (now renamed as
Message in a Bottle Inc.). Together with his wife Adriana Rogers, Rojas Roger holds
ownership of this incorporation and ihe controlling interst of the Opposer
Corporation. As far as this oppositiondsncerned, no evidence has been provided to
prove the existence of any third persasther than these two who has substantial

controlling interest over th@pposer Corporation.



This applicant like to use the name G@&dtells Inc. to designate the Opposer,
since at the time of filing the proceedingsMas designated so and only subsequently
pending the proceeding it acquired the present name ‘Message in a Bottle Inc.” The mark
‘Message in a Bottle’ it selbeing in question, this Afipant looks upon the change of
name by the Opposer to a name which itsethesname of the mark in dispute as quite
ambiguous and suggestiveinfrinsic irregularity.

2. The origin of registration of the srvice mark ‘Message in a Bottle’.

The impugned mark is service mark ‘Message in a Bottle’ which is granted
registration under international class 038 to Réjager, a US citizen, based on an intent
to use application filed by him on January 6, 299 his intent to use application matured
into registration on May 4, 1999 subsequenth first use of it in commerce by him on
January 16, 1999. This mark is granted undercategory ‘telecommunication’, which is

one of the constituents of the domain ‘communication’.

3. Role of the Opposer.

The Opposer corporation eonstituted by Rojas Roger and came into existence
on July 3, 2003 with the name ‘Gold Shdl€.” This corporatbn was purported to be
assigned the right to concurrent use & thark by Rojas Roger by an agreement dated
July 7, 2003, to which this Applicant siaaised evidentiary objection and which
eventually developed into a full-fledgedsagiment which is supported by the agreement
dated October 5, 2004. It is based on thssignment the Opposer has filed this
opposition.

The Applicant, Keith Cangiarella, filed application to get his mark registered
before the United States Patent &demark Office on March 25, 2003 which was
placed for opposition in the official gazette on June 29, 2004.

On October 21, 2004, a California corgtion, Gold Shells Inc. filed the
opposition opposing this application. The gnds of the opposition was the related
nature of the services for which the mavis registered and the goods for which the



Applicant application has been filed and that the mark so resembles the Opposers
registered mark as to be likely to cause confusion, or to cause mistake, or to deceive.
Further, the Oppose claims that his marls wegistered on the principal register on May

4, 1999. This is based on an intend to useiegipn filed in the United States Patent &
Trademark Office on January 16, 1997 which is & gaior to the date of filing of the
application by the Applicant which is March Z8)03 or the Applicantslaimed first use,

which was March 10, 1998.

The Opposer further claims that its owst@p of the registration is based on an
assignment from its predecessor, Rojas Roghq is the principlaof the Opposer, the
said assignment having been executedOatober 6, 2004. Furthethe Opposer also
alleges that since Jan 16, 1999, the Oppaseits predecessor have been, and the
Opposer is now actually using the mark Mesdage Bottle in connection with the sales
of his services as described in the regigtraand as trademark in connection with the
sale of goods consisting of novelty, favardasouvenir bottles containing messages and
greetings identical to sonw# the goods set forth iApplicant’s application.

The Applicant, Keith Cangiarella ian individual doingbusiness as Dream
Weaver Studios, engaged in the business of producing and selling favor and novelty
bottles containing messages and greetingstations, promotional materials of others;

Kits comprising of bottles, paper for creating promotional messages, advertising
messages, greetings, messages and fiovisaand packaging boxes for mailing. The
Applicant has his first use of the mark apglfer in commerce as early as June 10, 1998.

Amongst other points raised in his amswto counterclaim alleges that the
Opposer’s claims are barred due to its dwaud due to its own fraud and fraudulent
conduct of its alleged predecessor befoee lthmited Sates Patent & Trademark Office.
The Applicant also alleges that the Opposerits predecessor sanot used the mark
Message In a Bottle on any services that may be properly characterized as within
International Class 38.



IMPORTANT EVENTS PERTAINING TO MARK ‘MESSAGE IN A BOTTLE’

Filing of the application for hismark by Roger Rogas : Jan 6, 1997
Applicants first use in commee of the mark :March10, 1998

First use of the mark in comnuer by Roger Rojas : Jan 16, 1999
Registration of the service maok Roger Rojas : May 4, 1999
Application by the Applicant for regiration of his mark : March 25, 2003
Incorporation of Gold Shellsc. :July 3,2003
Assignment of right to concurrent usetbbé mark to Opposer - July 7, 2003

Publication in the official gazette ofdtapplication calling for opposition : Jun 29, 2004

Assignment of service mark by Rodeojas to Opposer : Oct 5, 2004
Filing of opposition by the Opposer : Oct 21, 2004
ARGUMENT

1. Opposer’'s predecessor and the Opposer hawvemmitted fraud with respect to the
registration and use of service mark ‘MESSAGE IN A BOTTLE’ at the time of

registration

The cause of action for filing the oppositiarose when the application of this
Applicant for the registration of his trade mark ‘Message in a Bottle’ was put for
opposition in the official gazette. The Oppokas stated in its notice of opposition filed
on 10/21/2004 on page 1 thatg@oser timely filed with tb Trademark Trial & Appeal
Board a request for extension of the tifoefiling a notice of opposition, and on August
27, 2004 the Trademark Trial & Appeal Boarcmged to Opposer an extension of time
until October 27, 2004." And on Octatizl, 2004 the opposition was filed.

The latest of the date avhich knowledge of the pendj application for the mark
‘Message in a Bottle’ by thi8pplicant that could be attnitbed to the Opposer is August
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24, 2004 when it approached the Board for annsiba of time to file the opposition, the
earliest being the filing de of the application by this Applicant.

Hence it is submitted that at the time tause of action arose, the Opposer did
not have any right under which he could challenge this application. The right to challenge
this application was obtained by th@pposer only on October 5, 2004 when the
assignment of Servicemark was executed bjafk®&oger in its favor which is a date

subsequent to the date of cause of action.

Moreover, Gold Shells Inc. was not incorporated at the time of filing of the
application by this Applicant whichwvas on March 25, 2003. Hence it is humbly
submitted that the Opposer who has its existence derived from the Articles of
Incorporation which bears a dasebsequent to the filing g of this application and
whose right to question th&pplication accrued only on @ate subsequent to that on
which the cause of action arose, do noveha legal competency to question this

application.

It is also submitted that the appropeigierson who could have questioned this
application at the time when the cause dfocacarose is Rojas Roger. The Opposer did
not have any right to questidhis application even at thame it approached this Board
for an extension of time to file the oppositidt is only on October 5, 2004 that the
opposer was granted ownership over theisemark ‘Message In a Bottle’. And from
then the Opposer is using the service mark for its business.

But both the Opposer and Opposer’s predeaehas not used the servicemark for
proper service but has used many goodscérying out the business. Hence ‘service’
has taken the form of goods and goods are associated with trademarks. Hence the
servicemark has taken the form of the trademarks. Moreover the servicemark has been
obtained fraudulently. Firsthe Opposer's predecessand then the Opposer is

conducting business with goods rather thanisesvwith the knowledge of this fraud.
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Hence this business is beingrad out with lots of goods tiaer than services and thus

fraud also reflects in the modeeatsfor carrying out the business.

15 USC 1064. Cancellation of registration

A petition to cancel a registration of a rkastating the grounds relied upon, may,
upon payment of the prescribed fee, bedfibes follows by any person who believes that
he is or will be damaged, ............. , by thegisration of a markon the principal
register established by this Act, or undex Act of March 3, 1881, or the Act of February
20, 1905, and

At any time if the registered marlketomes the generic name for the goods or
services, or a portion thereof, for which itregistered, or is functional, or has been
abandoned, or its registration svabtained fraudulently ........

It was held inWestern Farmers Association v. Loblaw Inc., 180 USPQ 345,
347 (TTAB 1973)that:
‘Proof of specific intent to commit fraud not required, rathefraud occurs when

an applicant or registrant kes a false material representation that the applicant or

registrant knew or should have known was false.’

And, in Torres v. Cantine Torresella S.r.l., 808 F. 2d 46, 1 USPQO 2d 1483,
1484 — 85 (Fed. Cir. 1986} was held that:

‘A trademark applicant commits fraud procuring a registration when it makes

material representations of fact in itsctaration which it knowsr should know to be

false or misleading.’

It was held inGeneral Car and Truck LeasingSystems Inc. v. General Rent-
a-car Inc. 17 USPQ 2d 1398, 1401 (S.D. FI4990) aff'g General Rent-a-car Inc. v.
General Leaseways Inc., Canc. No. 14,870 (TTAB May 2, 1998hich was
subsequently reiterated Medinol Ltd. V. Neuro Vasx Inc., 67 USPQ 2d 1205 (TTAB

2003)that :

12



‘If fraud can be shown in the procuremei a registration, the entire resulting
registration is void.’

The mark as obtained by the Opposeradagcessor Rojas Roger is a servicemark
‘Message In a Bottle’ registered umdenternational css 038 that reads

‘telecommunications’

Underl5 USC 1127 ‘Service mark’, means any word, name, symbol or device or
any combination thereof — (1) used byparson (2) which a person has a bonafide
intention to use in commerce and appliestihe register on therincipal register
established by this chapter, to identimdadistinguish the services of one person,
including a unique service, forthe services of others and itadicate the source of the

services, even if the source is unknown’ and

‘Trademark’ includes any word, name,nsyol or device or any combination
thereof — (1) used by a pers (2) which a person has a bfida intention to use in
commerce and applies to the register on thecyqah register established by this chapter,
to identify and distinguish his or her gogdscluding a unique product, form those
manufactured or sold by otheaad to indicate the source thie goods, even if the source

is unknown.’

Hence both of these marks are inheredtfferent. While a trademark is used to
distinguish the goods and products of déf®r persons, a servicemark is used to
distinguish the services rerrdd by different persons. Trade mark is associated with

tangible goods whereas service mark sdu® refer to intangible services.

Now this Applicant would like to draw the attention of the Board to the wide
categories to which the word ‘communicaticem be applied. In olden days, birds were
used as a means of comnuation, messages being attadho their body. Messengers
were used by kings to send and receive messages. These all instances can be covered

under the wide connotation of the wordbremunication’. But ‘telecommunication’,
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which is one of the modes of communioati has a narrow meaning. Mathematically
speaking it has the relationstopa ‘set’ and ‘subset’, ‘comunication’ being the set and
‘telecommunication’ the subset. When we cotaereasoning principles, it is like: All
‘telecommunications’ are ‘communication’ bt vice versa. The expansion of business
by the Opposer to the wide area of ‘comnaation’ with adequat&nowledge cannot in

anyway be justified.

Also, 47 USC 153 (43)efines ‘telecommunicatiorads the transmission between

or among points specified by the user, of infation of the user’s choosing, without the

change in form or content oféhnformation sent and received.

Hence, according to this definitionf telecommunication, the message or
information is transmitted without any chanigethe form or content of the information
sent and received. However, in the casdhef Opposer’'s businedbere is a definite
change in the form of information. The infieation (messages) received through various
means are consolidated into printed or writiem and is sent tthe intended recipients
in bottles. The under mentioned argumentauld enlighten the Board as to how the
Opposer achieved this by defrauding the PTO.

Oxford dictionary defines telecommuniimat as ‘communication over a distance

by cable, telegraph, tgdbone or broadcasting’.

West's encyclopedia of American lawfioies telecommunication as ‘the science
and technology of communication at a distance by electronic transmission of impulses, as

by telegraph, cable, telephone, radio or television’.

It is submitted that no use of any tdnigi goods is made in the transmission of
messages throughout these definitions. Howeheruse of tangiblgoods as advertising
materials of the service could have been excusable. But the Opposer has made use of
tangible goods as the main component sfthusiness which is highly unacceptable and
thus not at all to be overlooked. Sincee thse of tangible goods the main and

14



dominating component of the Opposer’s bass) the Applicant auld rather call the
mark as purportedly possessed by the OpposaiTaademark rather than a Servicemark.
The remnants of this service mark still alive, the mark has transformed itself into a
Trademark with the use of it tangible items that the main component of the business

and which are used in conveying messages.

May it also be noted that the initial recital of services was as follows:, namely the
telephonic, electronic, or maikeceiving of text, the recoig of text utilizing print
media, and arrangement for delivery of teearded text to others. Exhibit C & D Rojas
Depo. How this delivery could be achexl; is not stated by this Opposer.

The applicant humbly submits the factiat contributed tahe development of
the service mark of the Oppoder his trademark ithe words of the Opposer itself as
stated in the brief.

On page 11 para F, “Opposer holds registration 2,243,269 from the PTO for the

mark MESSAGE IN A BOTTLE dated May 4, 1999, for which Section 8 and 15
affidavits have been filed and accepted bg #iTO. A certified opy of registration
showing the Section 8 and 15 filings and tite in Opposer is attached to Opposer’'s
Notice of Reliance herein. See also Rojas D&Po- 11:1. This registtion resulted from

the filing of an intent- based applicatiavith the PTO on January 6, 1997, by Roger
Rojas, opposer’s predecessor. Rojas D&po 7 — 16, and ExhibiD thereto. Rojas
thereafter filed a statemewtf use claiming first use anywhere and in commerce as
January 16, 1999. See Rojas Depo. Exhibit K. Tédtgstration was for recited services in

Class 38, which was entitled “Communicatibreg the time Rojas’ application for

reqgistration was filed.Rojas Depo. 10: 4 -9. The recited service are, “receiving

communications from others, recording seoimmunication in writte and printed form,

and transmitting such communications dthers.” Rojas Depo, 10: 13 — 18. This
description of services waspecifically agreed upon d®tween Rojas and the PTO
examining attorney after the examining attorney rejected the definition of services
originally set forth in the@plication. Rojas Depo 16: 2217:18. See also the examiner’s

15



amendment set forth in Exhibit E thereto j&&ofiled Section 8 antl5 affidavits between

the fifth and sixth anniversaries of thegisration. See Exhibit P to Rojas Depo. The
PTO accepted these affidavits. See Exhibit Q to Rojas Depo. Rojas subsequently assigned
the registration to Gold Shells Inc., a Cadifia corporation, on October 5, 2004 and this
assignment was recorded with the@®n October 15, 2004. Rojas Depo 40:8 — 19.
However, Rojas was allowed by a license agreement to continue to use the Trademark
concurrently with the corporation. Rojas Depo 35:15 —a2is] Exhibit N thereto. The

name of Gold Shells Inc., was subsequently changed to Message In a Bottle Inc., and this
change of name was recorded with the PTO on January 30, 2008. Rojas Depo 41:5 — 18,
and Exhibit T thereto. Opposer then filed aplagation for renewal othe registration on

March 25, 2009, and renewal was granted by the PTO on March 31, 2009, continuing the
registration in effect for an additionéen years from May 4, 2009. See Opposer’s
registration file. Opposer or its predeceshave continuously used the Trademark
commerce since January 16, 1999. Rojas Depo 25:9 — 20 and 36:1-15.”

As contrary to what is stated in the brief, Class 38 always had read as
‘telecommunication’ and never has it read‘@mmunication’ also what the Opposer

must have used in commerce is the Service mark and not the Trademark.

Again, on Page 17 Para 1 of the Briek thpposer has stated thus: “Opposer user
its service mark for services in conneatiwith the sale ofgoods (excluding Kits)
described in Applicant's application.Opposer’s services involve receiving
communication from others, and those commations can include messages, greetings,
invitations, and promotioha materials of others. Opposer then records those
communications in written or printed form, and transmits or passes on those
communications in bottles, namely noveligyor and souvenir bottles. Rojas Depo 51:4
—-52:4”

On Page 18 of the brief it is stated thi®pposer’s principahas testified that

Opposer carries out themrvices described in its regegion by using novelty, favor and

souvenir bottles containing grewis, invitations, and promotional materials. Rojas Depo.
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53:13 — 23.This, the services recited in the gser’s registration and the goods recited
in Applicant’s application are totally intermeshed.

The use of goods is implicit from Opm@o's recitation ofservices in its

reqgistration, specifically the services oftording such communitans in written or

printed form”, clearly indicating the use t#ngible goods in carmg out the specified

services. Furthermore, the specimen which dijad with his statement of use refers

specifically to “sending art qu&i greetings in unique and distinctive bottles”, a specific

statement of goods and devices in the rendeof Opposer’s services. Rojas Depo. 24:
19 — 25, Exhibit K thereto. Additionallythe combined affidavit of use and

incontestability filed in the PTO by Opposer on October 13, 2004, included a specimen

from Opposer’s website featng the Trademark and refarg to “decorative bottles in

the qift bottle industry” as the goods andrides involved in theéendering of Opposer’s

services. See Rojas Depo. Exhibit P.

All of these things suppothe fact statement in paragraph V(C) above that the
parties are in direct competition with one another, each utilizing the Tradewtasidh
Applicant has admitted. ”

The abovementioned is the most crugétement in the brief which clearly
manifest the intention, malice and action to constitute fraud. Hence this Applicant allege

that the Opposer has committedullavith utmost knowledge of it.

In Opposer’'s response #&pplicant’s request for adassions, Exhibit J, attached
to Applicant’s notice of f@ance filed on 05/27/2008, the Opgods found to admit to
Request No. 12 which is as follows: ‘Registrditt not disclose to United States Patent
& Trademark Office in application safi No. 75226521, that goods and/or services
offered there under would also include ‘nltyefavor and souvenir bottles containing

messages and greetings.’

The Applicant humbly submit the fact that a written application must specify the
particular goods or services on or in cortr@cwith which the applicant uses, or has a

17



bonafide intention to use, the mark in commefddeUSC 1051 (a) (2) & 15 USC 1051
(b) (2), 27 CER 2.32 (a) (6).

Moreover,ln re Societe Generale des Ruax Minerales de Vittel S.A., 1 USPQ
2d 1296 (TTAB 1986) it was held thus:
‘The identification of goods or services stibe specific, definite, clear, accurate

and concise.’

Further it is also submitted that ‘The acaty of identification language in the
original applications important becauste identification canndater be expanded37
CER 2.71 (a) 1402.06 & 1402.07 et seq: In re M. Et Associes 21 USPQ 2d 1628
(Commr. Pats. 1991)

Further, the Opposer has also admitteBaguest No. 5 in the above Exhibit that
‘the Opposer is currentlynaking use in commerce dhe Message In a Bottle
Trademark.” Also, the Opposer has admitte®éguest No. 11 which is thus, ‘Opposer is
an exclusive assignee of the Trademark registration.’

Please note the fact thaetOpposer is not an assigraehe trademark as stated

but only of the servicemark registi@ti of mark ‘Message In a bottle’.

Also, kindly note the fact that both of tparties are not usingpeir Trademarks as
stated in the brief. While the Opposer iggmrted and should be using his Servicemark
in business, the Applicant is rightfully ngi the mark as a Trademark in his business for

which application for registration filed under Interational Class 16.

Right from the inception, the businesd the opposer was extraneous to
telecommunication. Exhibit K which is a specimen enclosed under statement of use filed
under 37 CFR 2.88 as submitted by Rojas Roger together with his testimony deposition
dated April 18, 2008 which reads as follows speaks for itself.
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‘Our service is sending art quality greetingsunique and distinctive bottles to
that someone special. You let us kntdve communication you want to send, and who
you want it sent to, and we will record your communication in beautifully handwritten
form, insert it in a bottle, and transmit it fpou. To receive our seioe visit our website

at www.messageinabottle.com and fill out the order form.’

It is humbly submitted before the Board that transmission of messages in bottles
in beautifully handwritten form cannot in anyway be termed as telecommunication
business as is claimed by the opposer amtédn¢his sort of business cannot claim the
protection of constructive uselated priority rights basedn the intent to use service

mark application under tarnational class 038.

The service mark granted under Inteioradl class 038 granted to Rojas Roger
which is subsequently assignedthe Opposer is yet to hesed in commerce in its true
sense. The business of the Opposer cannsaideto confine itself to the boundaries of a
service mark registration which include imggble services rendered but has right from
inception encroached upon thelél of trademarks which include goods and materials that
are tangible. The medium through whiofessages are conveyade tangible things
which is extraneous to the acceptable deéins of the word ‘telecommunication’ and
this business is the subject of the oppositidoreover, in the case of the Opposer, the
earning of revenue, which is the core e¥ery business, is achieved through the
conveyance of tangible goods, hence makimg delivery of tangible goods the main
component of business, and that is highlyoseatable when the registration is granted
under Class 038.

Applicant is thoroughly convinced of éhfraudulent intention on part of the
Opposer and its predecessor to deceiv® BEsed on the explicit submission of the
abovementioned facts in the brief by the Ogpa@snd ancillary evidence produced by the
Applicant and thus most humbly pray to Beard not to overlookhese facts in coming

to a conclusion with regard to trd committed by the Opposer on the PTO.
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The point to be argued before this Boarthist the servicemark of ‘Message In a
Bottle’ granted to the Opposer under classwdich read ‘telecommunication’ has not
been, at any point of time, used in busineksch could properly belassified as been
covered under class 38. Alhe abovementioned arguments support the view how the
servicemark has been unlawfully used to market tangible goods and thus earn revenue
from the delivery of these goods. Hence thierence the applicant draw is that the
service mark ‘Message In a Bottle’ abandoned by the Opposer. whereas the Opposer
and its predecessor has succeeded in making the PTO believe that they do business in
service sector, they have most fraudulentlgreached the tangible ger with goods and
devices serving as éhmodes of communication. Hencetire eyes of PTO, and hence
theoretically the service mark has surviwveltereas practically and factually the Opposer
has literally abandoned the use of his regestanark as a service mark. The mark which
it now purports taise is a Trademark ‘Msage In a Bottle’ tevhich the Opposer has no
title. Here the Opposer comes into direct tiohfvith the Applicant who claims the use
of the mark in commerce ever since its first use on March 10, 1998. The earliest of the
date to which the Opposer cdulelate his claim to this maas a Trademark is January
16, 1999, the date on which this mark was introduced by the Opposer for the first time in

commerce.

Taking this case of opposition what the Opposer has tried to prove is the
ownership of the servicemark registratiamdanot the trademark registration. However,
the business of the Opposer could very wmdl contained withirthe domain of the
trademark rather than going in search ofghigf and unsolicited explanations to fill up
lacunas created by the quantum of deviatiothefbusiness of the Opposer from the field
of servicemark sector. The tmaal outcome being that éhOpposer has so miserably
failed to prove the ownership of a tradeknaegistration with respect to the mark
‘Message In a Bottle’ but has most succdssfuroved the registteon and ownership of

the servicemark ‘Message In a Bottle'.
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Moreover the services of Rojas Roger were registered under the class 38 which
would have nothing to do with the businegghe applicant. Heever knowledge can be
imparted to Rojas Roger that seeing #wope of this flourishing business of the
applicant, Rojas Roger deliberately enteretd ithis field with similar goods. Hence it
could be aptly concluded that, Roger mdéstudulently entered into the sphere of
business which was started on a small scale by this applicant and which was in the
incumbent stage with slowly gaining populariigyested in it and gradually snatched it
in its entirety from this Applicant. Hendbe origin of the business was crushed most
treacherously. And hence thippglicant is now before this Baod for the protection of his
business which is entirely@eation of his own. Rojas Rageever did question the use
of the mark by the Applicant even if hechlanowledge of it. This situation continued
until the applicant approached the Board for the protection of his business through a
Trademark application. Even at this junetuRoger waited, got permission of the Board
for a time extension to file the opposition, gesid his mark entirely to the Opposer and
the Opposer is now questioningsttapplication. The inferee that this applicant draws
in his mind is that since a corporation is more powerful than an individual it could very
well stand this proceedings while Rojas Roger as a person would have easily succumbed
to it. Hence Rojas Roger as a person is takingurse under the veil dhe incorporation
for his own fraudulent, mean and most treaolis purposes. Rojas Roger has adequate
knowledge that the applicantassmall scale businessman aadhnot stand the aura of an

incorporation.

Hence the applicant humbly prays tha thon’ble Board come to its rescue. The
truth is that Opposer's business has soi8bed within the period of pendency of these
proceedings, with the Opposer most rélgenhanging its name to MESSEAGE IN A
BOTTLE INC. Hence this applicant is befdtee consideration of this Hon’ble Board for

the grave injustice done to it.
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II. CONCLUSION

The Opposer has most fraudulently eaahed on the busisg sphere of the
applicant without any back up license (as thithe area of trademarks and the opposer is
the owner of only a service mark). Basedtlom above argumentsetApplicant humbly
conclude that the condition of the Opposenasbetter than the Applicant. However the
Applicant stands in a better position tHa¢ has applied for the trademark for the
protection of his business but the Opposey fagled to do so and has fraudulently used
his service mark to illegally encroach theas that only a tradenkacould do with profit
motives. This Applicant is before the coresiation of this Hon’ble Board for the grave
injustice done to it by the @iposer. This Applicant is alsbarmed by the fraudulent
conduct of the Opposer in the business field. The intent to defraud the PTO and the Board
by the Opposer is also manifest. Hence ihusnbly prayed that the registration of the

Opposer with respect to ‘Meggaln a Bottle’ is cancelled.

Respectfully submitted,

V. Co il

Keith Cangiarella

Date : November 25, 2009
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CERTIFICATE OF SERVICE

| hereby certify that a copy of the fgang applicant KeithCangiarella as
defendant in the opposition was mailed first — class mail, postage prepaid, to Peter H
Smith, Attorney for the Oppes, MESSAGE IN A BOTTLHENC., 3436 Beckwith Road,
Modesto, CA 65358, on November 25, 2009.

Dated : November 25, 2009.

V.. Co il

Keith Cangiarella
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