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Ref. No. 27153.001

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application Serial No. 78/320,850
For the Mark ENYCE
Filed: October 30, 2003

_____________________________________________________ X
L.C. LICENSING, INC.,

Opposer,

Opposition No. 91,162,330
V.

CARY BERMAN,

Applicant.
_____________________________________________________ X

OPPOSER’S MENORANDUM OF LAW IN SUPPORT OF ITS OPPOSITION TO
APPLICANT’S MOTION TO ALLOW NEW INFORMATION

L.C. Licensing Inc. hereby opposes Applicant’s Motion to Allow New Information.

Applicant’s Effort to Proffer Evidence is Untimely

Applicant’s testimony period closed in March 1, 2007. Opposer filed and served its Trial
Brief on June 14, 2007. Applicant filed and served his Trial Brief on July 11, 2007. On July 19,

2007, Applicant filed and served a Motion to Allow New Information.
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Applicant’s July 19, 2007 motion amounts to an effort to introduce new evidence more
than four months after the close of his testimony period and more than a month after Opposer

submitted its Trial Brief. Accordingly, it should be denied. 37 CFR § 2.121, TBMP 701.

The “New Information” is Incomplete

The copy of the article that Applicant seeks to introduce is missing a substantial amount
of text. Dozens of lines of text have been cut off and large amounts of material appear to be
excluded. Such evidence should not be accepted into the record.

The “New Information” is Irrelevant

The text that does appear in the article seems to indicate that Applicant is considering
whether to possibly sell or license the ENYCE brand. Applicant sites this to support a newly-
fashioned claim that Opposer has abandoned its ENYCE mark. Clearly there is no evidence in
the record or even in this article to support that claim.

The “New Information” is Hearsay

The TBMP instructs “[e]ven if properly made of record . . . Internet printouts, would only
be probative of what they show on their face, not for the truth of the matters contained therein,
unless a competent witness has testified to the truth of such matters.” TBMP 704.08

Therefore, the “New Information” which Applicant attempts to introduce is inadmissible
hearsay.

The “New Information’ was Improperly Presented

Not only is the “New Information” untimely, incomplete, irrelevant and hearsay, but it
has not been properly presented to the Board. As an Internet printout, the “New Information”

could be introduced only through a witness who could *“clearly and properly authenticate and
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identify the materials, including identifying the nature, source and date of the materials.” TBMP
704.08. Since no witness testified regarding this article, it should be rejected.

Even if the article were treated as a self-authenticating Nexis printout, rather than the
simple Internet printout that it is, Applicant’s failure to present this document by Notice of
Reliance forms an independent and sufficient basis for the Board to reject it. 37 CFR § 2.122(e),

TBMP 704.08.

CONCLUSION

Applicant’s motion to proffer new evidence should be rejected and a decision should be
rendered based on the timely-filed evidence and Trial Briefs of the parties.'

Dated: New York, New York
August 3, 2007

COWAN, LIEBOWITZ & LATMAN, P.C.

Attorneys for Opposer

By /Kieran G. Doyle/
Kieran G. Doyle, Esq.
1133 Avenue of the Americas
New York, New York 10036-6799
(212) 790-9200
(212) 575-0671 (Facsimile)

" Opposer does not intend to file a Reply Trial Brief.
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CERTIFICATE OF SERVICE

I hereby certify that I caused a true and correct copy of the foregoing Opposer’s
OPPOSITION TO APPLICANT’S MOTION TO FILE NEW EVIDENCE to be served on
August 3, 2007 upon Applicant by first class mail, postage prepaid to Applicant at the following
address:

Cary Berman
1917 Lafayette Road
Gladwyne, PA 19305

/Kieran G. Doyle/
Kieran G. Doyle
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