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for goods identified in the application as “cat collars and
cat clothes” in International COass 18.' Applicant has
di sclai red the word “products” apart fromthe mark as shown.

Opposer, Perfect Foods, Inc., has opposed registration
of applicant’s mark, alleging, inter alia, that: opposer
“asserts priority of use by virtue of its sale of ‘fresh
vegetabl es, particularly for use as a pet treat,’ nanely
natural wheatgrass” in interstate commerce at |east as early
as January 2002; opposer filed an application for
registration of its mark “COOL CAT WHEATGRASS PET TREAT”
whi ch was suspended in view of a potential conflict with
applicant’s prior-filed application; and, as applied to
applicant’s goods, applicant’s mark so resenbl es opposer’s
previously used mark as to be likely to cause confusion, to
cause m stake, or to deceive under Trademark Act Section
2(d), 15 U. S.C. 81052(d).

Applicant filed an answer by which he has denied the
salient allegations of the notice of opposition.

The evidence of record consists of the pleadings
herein; the file of the opposed application; the testinony
depositions (with exhibits) of (1) Harley B. Matsil,
opposer’s president and owner, (2) Alyse M Matsil

opposer’s vice president and secretary-treasurer, (3) John

! Serial No. 78247326, filed May 8, 2003, alleging a bona fide
intent to use the mark in commerce. Trademark Act Section 1(b),
15 U. S. C. 81051(b).
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D. @il lahorn, applicant, and (4) Dr. Jean R @l l ahorn,
applicant’s “co-owner and co-operator” and expert wtness,
in her capacity as a veterinarian. |In addition, during
rebuttal opposer submtted, under a notice of reliance,
opposer’s requests for adm ssion and the cover sheet of
applicant’s di scovery responses.?

Before turning to the nerits of this case, we nust
address two prelimnary issues: (1) opposer’s notion (filed
June 6, 2005) to strike the testinony deposition of
applicant, John D. Qullahorn; and (2) the effect of
appl i cant’ s deermed adni ssions.® Opposer’s argument in
support of its notion to strike M. Gullahorn’s testinony is
essentially distilled in the follow ng excerpt: “The
applicant’s deposition was of its own witness, noticed as a

testinony deposition on oral exam nation, but conducted as a

2 The letter attached as exhibit B is not proper matter for
introduction into the record by way of notice of reliance and has
been given no consideration. Trademark Rules 2.120(j) and
2.122(e).

3 (pposer has al so raised objections to specific testinony and
exhibits for the first tinme inits brief. W consider these

obj ections to be waived i nasmuch as these specific objections
were not nmade at the deposition and coul d have been “obvi ated or
renoved” at the time of the deposition. Trademark Rule 2.123(k);
Fed. R Gv. P. 32(d)(3)(A). See also Pass & Seynour, Inc. v.
Syrel ec, 224 USPQ 845 (TTAB 1984). Moreover, we find no nerit to
opposer’ s objection; opposer does not specify its reasons for

t hese objections in each case nor are the reasons apparent.
Simlarly, we consider applicant’s objection, raised for the
first time inits brief, that opposer’'s testinobny regarding the
out of state point-of-sale displays from 1988-2000 and exhi bit
nos. 5, 6, 7, 8 and 14 are hearsay, to be waived. Applicant’'s
failure to attend opposer’s properly noticed deposition does not
affect the waiver. Mreover, we find that the testinony in
guestion does not constitute hearsay.
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deposition on witten questions in the face of opposer’s
standi ng objection. Proper notice with filing and service
of witten questions as required by TTAB procedural rules
was not performed.” Opposer's Br. p. 4 (June 6, 2005). W
first note, that in an earlier Board order, issued on My
25, 2005, based on a tel ephone conference conducted on that
sane date, the Board granted opposer’s notion to attend
applicant’s testinony deposition by tel ephone. 1In the
order, the Board clarified that applicant is representing
hinself. |In addition, it is clear fromthe order that
opposer was aware of how the pro se applicant woul d be
conducting the deposition: “In response, applicant contends
that his wife, who wll be reading questions to himduring
hi s deposition and who has been designated as a witness for
applicant....” Board Oder p. 2 (May 25, 2005). Despite
this prior know edge opposer nade no objection during the
Board tel ephone conference as to the manner in which the
deposition was to proceed. At the deposition, opposer first
obj ected, under Fed. R Evid. 615, to the presence of
applicant’s wife in the roominasnuch as she was al so a

W t ness, whereupon she left the room meking this objection
moot. Opposer al so objected that applicant was conducti ng
an i nproperly noticed deposition upon witten questions

because applicant had prepared sone notes and questions that



Qpposition No. 91160978

he was using to guide hinself during the deposition.
follows is a sanpling of the coll oquy:

Ms. @ullahorn: Very well. Perhaps we should

have M. @ullahorn ask hinself his questions and
answer themand at that tine | can be out of the

room Wuld that be satisfactory?

VWhat

M. Giggs: Yes. If heis reading froma list of

gquestions or notes, then we still have the sane

obj ection that we have not been provided a |ist of

t hese questions by — according to the rules of

prior notice and given an opportunity to review

them So if he does that, he is going to be
subj ect to the sanme objection and we still ask
that you fax that |ist of questions to us.

M. @ullahorn: Well, we will just proceed with
you havi ng noted your objection.

Ms. @Qllahorn: And | will |eave the room

M. @illahorn: And I will make ny statenent, and
you know, we will nove forward and | et the Board

decide; all right?

M. Giggs: GCkay. Is it ny understanding, then,

that you are going to go forward with Ms.
@l I ahorn aski ng you questions?

M. @illahorn: No. W’re going to let her |eave

the room

M. Giggs: Al right. Then, if you are going
forward and if you are reading froma |list of

prepared questions or notes, we, once again, state
our objection as previously noted and ask that you

fax those to us and |l et us read those as you go
al ong.

M. @illahorn: | amnot — | amnot going to
stipulate to that or I amnot going to do that,

Gl I ahorn Dep. 16:9-25; 17:1-15)

SO0
your objection will just have to stand. (John D

Taking one’s own testinony, is, certainly, somewhat

awkwar d; testinony should be presented in a question and
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answer format, Trademark Rule 2.123(e)(2), and each question
should be followed by its answer, Trademark Rule 2.123(Q).
Applicant’s deposition was taken before a court reporter and
notary public and was transcri bed on paper wth nunbered
lines. Applicant, not surprisingly, prepared notes that

i ncl uded sonme questions that would hel p guide the
progressi on of the deposition and subm ssion of evidence in
an orderly manner. Opposer seens to m sapprehend the

pur pose of Trademark Rule 2.124 which provides for
depositions upon witten questions. Parties use this
onerous procedure when a witness is not available to be
present for oral testinony; it is nost frequently used for

W tnesses outside of the United States. The w tness here
was obviously present to take oral testinony and M.

Gul lahorn’s notes to hinself that included the questions he
wanted to present in oral testinony do not constitute a
deposition upon witten questions. |In viewthereof,
opposer’s notion to strike the testinony deposition of M.
John D. Gullahorn is denied.

We now turn to the effect of the deenmed adm ssions.
Opposer argues that in view of the deened adm ssi ons
applicant may only rely on its filing date for priority
purposes. The pertinent adm ssion requests read as foll ows:

For each product and/or service identified by

Applicant in its response to Interrogatory No. 3,

admt that Applicant has not used Applicant’s mark
as a trademark in connection with the actual, bona
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fide sale and shipnment of a product to a custoner
| ocated at an address in the State of Florida.

For each product and/or service identified by
Applicant in its response to Interrogatory No. 3,
admt that Applicant has not used Applicant’s mark
as a trademark in connection with the actual, bona
fide sale and shipnment of a product to a custoner

| ocated at an address outside of the State of

Fl ori da.

For each product identified by Applicant inits
response to Interrogatory No. 3, admt that
Appl i cant has not used Applicant’s mark in
connection wth the actual, bona fide sale and
shi pnment of a product to a custoner |ocated at an
address in the State of Florida prior to May 8,
2003.

For each product and/or service identified by
Applicant in its response to Interrogatory No. 3,
admt that Applicant did not use Applicant’s mark
in connection with the actual, bona fide sale and
shi pnment of a product to a custoner |ocated at an
address outside of the State of Florida prior to
May 8, 2003.

For each product identified by Applicant inits
response to Interrogatory No. 3, admt that
Appl i cant has not used Applicant’s mark in
connection wth the actual, bona fide sale and
shi pnment of a product to a custoner |ocated at an
address in the State of Florida prior to January
1, 2002.

For each product and/or service identified by
Applicant in its response to Interrogatory No. 3,
admt that Applicant did not use Applicant’s mark
in connection with the actual, bona fide sale and
shi pnment of a product to a custoner |ocated at an
address outside of the State of Florida prior to
January 1, 2002.

Not abl y, opposer did not nmake interrogatory no. 3 or
applicant’s response thereto of record; therefore, we do not

know to whi ch products or services these deened adm ssi ons
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apply. Therefore, they cannot serve to rebut applicant’s
testinony and evidence regarding its first use of its mark.
In view thereof, we have considered all evidence properly
made of record pertaining to applicant’s first use of the
applied-for mark.

PRICRI TY

Turning first to the issue of priority, because opposer
has not pleaded any regi strations, opposer nust rely on its
comon | aw use to prove its priority. QOpposer’s w tness,
Harl ey B. Matsil, opposer’s president and owner, testified
that since 1988 opposer has used the mark COOL CAT
VWHEATGRASS PET TREAT on point of sale displays and that
opposer has sol d wheat grass under COOL CAT WHEATGRASS PET
TREAT since 1988:

Q Wen did you devel op Cool Cat?

A In 1988 we sinply made a small sign that said

Cool Cat \Wheat Grass so that consuners coul d see

that there was a tray that was cut up in smal

pi eces for them and thinking that may be they

woul d get it for their cat.

Q That was a result of the sales that you

noti ced that these businesses were doi ng around

19877

A. That’'s correct, yes.

Q Howdid you identify the Cool Cat product for
cats?

A. We sinply drew a picture of a cat’s face. W
wfe drew a picture of a cat’s face on a piece of
cardboard, and we affixed it to the wall just
above the tray that was cut up into small pieces,
and it said the words Cool Cat above the head.
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Q So that identified the product?

A. Yes.

Q Can you recall who the first custoner was?
A.  Yes. That was Down-To- Earth.

Q You had previously stated that your first sale
was an in state sale to Down-To-Earth, correct?

A. Yes.

. And do you recall what year that sale was
made?

A. That was in '88. (Dep. pp. 7-8)

Q Going back to Opposer’s Exhibit 1 regarding
sal es to Down-To-Earth; you have previously stated
that the sal es began also in 1988, correct?

A. That's correct.

Q Howdid you identify that product?

A.  Cool Cat Wheat Grass Pet Treat. (Dep. p. 12).

Q Wat kind of trademark | abel or insert was
used for the out of state buyers?

A. W had a hand drawn cardboard poster that said

Cool Cat Wheat Grass Pet Treat. (Dep. p. 14).

Opposer’ s testinony regarding the sale of wheatgrass is
supported by docunentary evidence in the formof sales slips
dating from 1988. Wiile there is no supporting docunentary
evi dence that shows the mark used in conjunction with the

goods prior to 2000, the testinony of a single wtness can



Qpposition No. 91160978

be sufficient to prove priority.* See 3 J. Thomas M¢Cart hy:
McCarthy on Trademarks and Unfair Conpetition 8§ 16.06(2)

(4'" ed. 2005). Applicant attenpts to undercut this
testinony with evidence that “no where on [opposer’s]
website was the wordage ‘ Cool Cat’ used, no where was a
pictorial view of the pet wheat grass product” and further
that “A Google Internet search for the wordage ‘ Cool Cat
Wheat Grass’ was not found.” App. Br. p. 11; Jean Qull ahorn
Dep. pp. 19, 20 and 29 Ex. Nos. 16 and 18. Applicant also
points to opposer’s advertising flyer that “calls *Cool Cat’
wheat grass a new treat for pets and uses phrases such as,
‘“is now avail able,” ‘offered for the first time,” ‘tine for
pet grass to cone to New York.’” App. Br. p. 12; Harley
Matsil Dep. Ex No. 14. However, the fact that opposer may
not have advertised or sold its product on the Internet does
not serve to sufficiently rebut uncontradicted testinony
regarding its sal es of wheatgrass under the COOL CAT mark in
the formof hand drawn point-of-sale displays. Wth regard
to the advertising flyer, although the date Decenber 2001 is
handwitten on the flier there is no testinony to establish
this as the first date opposer used the advertising flier
and, in any event, the flier does not contradict the

testinony regardi ng opposer’s sales in a sonewhat |imted

* Al t hough opposer testified that the various point-of-sale
di spl ays from 1988-2000 al so included a cat design there are no

10
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region. This flier could sinply be opposer’s attenpt to
further expand its market for wheatgrass sold to pets. In
addi tion, opposer has submtted exanples of product inserts
t hat have been in use since 2002 depicting the mark COOL CAT
WHEATCRASS PET TREAT. See, e.g., Matsil Dep. Ex. No. 5.
The record al so i ncludes other point-of-sale displays that
depi ct use of various COCL CAT marks begi nning in 2001,
(e.g., COOL CAT PET GRASS and COOL CAT PET TREAT). See,
Matsil Dep. Ex. Nos. 6, 7 and 8. W note that the notice of
opposition all eges ownership of the mark COOL CAT WHEATGRASS
PET TREAT and the record establishes opposer’s prior use as
to this phrase; however, in view of the highly descriptive
if not generic nature of the words WHEATGRASS PET TREAT,
opposer’s common |aw trademark rights lie in the term COOL
CAT and, as such, the other exanples of use in the record
that depict COOL CAT in conjunction with other descriptive
words are probative as to opposer’s common | aw trademark
rights in COOL CAT.

Applicant’s testinony and supporting docunentary
evidence with regard to its sales of cat collars begi nning
on Septenber 21, 2000 up to the present, for the nost part,

do not pertain to the applied-for mark,

exanples in the record of the point-of-sale displays from 1988
t hr ough 2000.

11
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Cool Cat Y254
Products iﬁFF , rather, the testinony and evi dence of

record pertains to various uses of the phrase COOL CAT
(e.g., COOL CAT FANTASY COLLARS, COOL CAT COLLARS and
design, etc.). Applicant nust establish prior use of the
mark as it is depicted in the application, or establish that
it may tack on prior use of a legally equival ent mark.
Appl i cant has nmade no argunent with regard to any tacking
rights nor does the record support tacking inasnuch as the
applied-for mark is not the | egal equival ent of the exanples
in the record of COOL CAT used in connection with other
words or designs. American Paging, Inc. v. Anerican
Mobi | phone, Inc., 13 USPQ2d 2036 (TTAB 1989), aff’'d, 17
UsPd 1726 (Fed. G r. 1990). See also Pro-Cuts v. Schil z-
Price Enterprises, Inc., 27 USPQ2d 1224, 1226 (TTAB 1993).
The cl osest exanple of use of this mark is only found in
Exhibit No. 6, a printout of an excerpt fromapplicant’s
website, as shown below, and was first used on the website

in early 2001. John Gullahorn Dep. p.39.
e ol ol o coduets .. ‘%@‘

In any event, opposer’s 1988 date of first use is

earlier than applicant’s May 8, 2003 filing date and all eged

12
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date of first use of Septenber 21, 2000.° Thus, opposer has
established its priority with respect to its comon | aw
rights in the mark COOL CAT for wheat grass.

LI KELI HOOD OF CONFUSI ON

We now turn to the question of |ikelihood of confusion
under Section 2(d) and base our analysis on a consideration
of all of the probative facts in evidence that are rel evant
to the factors set forth inlInre E 1. du Pont de Nenours
and Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). See al so,
In re Majestic Distilling Co., Inc., 315 F.3d 1311, 65
USPQ2d 1201 (Fed. Cir. 2003).

In any likelihood of confusion analysis, however, two
key considerations are the simlarities between the nmarks
and the simlarities between the goods and/or services. See
Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24 (CCPA 1976). See also, Inre Dixie
Restaurants Inc., 105 F.3d 1405, 41 USPQ@2d 1531 (Fed. Cr
1997).

We consider first the marks and nmake our determ nation
in accordance with the following principles. The test,

under this du Pont factor, is not whether the narks can be

®> Applicant’s argunent that opposer has not shown continuous use
of the mark is belied by the evidence of record and, noreover, in
order to establish priority, opposer is required only to show
prior use, not continuous use of its mark. See West Florida
Seafood Inc. v. Jet Restaurants Inc., 31 F.3d 1122, 31 USPQd
1660 (Fed. Cir. 1994).

13
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di sti ngui shed when subjected to a side-by-side conparison,
but rather whether the marks are sufficiently simlar in
terms of their overall commercial inpressions that confusion
as to the source of the goods offered under the respective
marks is likely to result. The focus is on the recollection
of the average purchaser, who normally retains a general
rather than a specific inpression of trademarks. See
Grandpa’s Pidgeon’s of Mssouri, Inc. v. Borgsmller, 477
F.2d 586, 177 USPQ 573 (CCPA 1973); Sealed Air Corp. v.
Scott Paper Co., 190 USPQ 106 (TTAB 1975). Further, while
mar ks must be considered in their entireties, including any
descriptive matter, in articulating reasons for reaching a
conclusion on the issue of |ikelihood of confusion, “there
is nothing inproper in stating that for rational reasons,
nmore or | ess weight has been given to a particular feature
of a mark, provided [that] the ultimte conclusion rests on
consideration of the marks in their entireties.” Inre
National Data Corp., 753 F.2d 1056, 224 USPQ 749, 751 (Fed.
Cir. 1985). As discussed above, opposer has established
prior use of the mark COOL CAT. Applicant’s mark COOL CAT
PRODUCTS and cat head design incorporates the entirety of
opposer’s mark. The descriptive word PRODUCTS in
applicant’s mark is not sufficient to distinguish the marks,
due to the fact that their shared phrase COOL CAT creates a

substantial simlarity in sound, appearance, neaning and

14



Qpposition No. 91160978

comercial inpression in the marks. As discussed above the
record shows use of opposer’s mark with descriptive wording,
e.g., wheatgrass, pet treat, pet grass, but this wording is
al so not sufficient to distinguish the marks. Wth regard
to the cat design in applicant’s mark, we accord greater

wei ght to the word portion of applicant’s mark i nasnuch as
it is the word portion that purchasers would use to refer to
or request the goods. 1In re Appetito Provisions Co. Inc., 3
USPQ2d 1553, 1554 (TTAB 1987). Moreover, the cat design

nmerely serves to enphasize the common descriptive word

cat. Applicant’s argunment that the word “Cool is a conmobn
slang termused by English speaking persons” and that the
remai ning portions of the parties’ marks “are dissimlar
enough as not to create confusion” is not persuasive.
Applicant’s evidence of third-party use, in the formof an

I nternet search result summary obtained fromthe Googl e
search engi ne, of the phrase COOL CAT COLLARS, and excerpts
fromwebsites that nerely provide links to other websites
has little probative value. In re Fitch IBCA Inc., 64
USPQ2d 1058, 1060 (TTAB 2002) (search result summary is of
limted probative value). Moreover, it appears that many of
the references are to applicant’s product and websites.

Sinply put, the record does not support a finding that the

word COOL is a weak termin connection with the goods in

15
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issue in this case.® Thus, the factor of the sinilarity of
the marks favors a |ikelihood of confusion.

We next consider the second and third du Pont factors,
i.e., the simlarities between opposer's and applicant's
goods and the simlarities between opposer's and applicant's
trade channels. W nust make our determ nations under these
factors based on applicant’s goods as they are recited in
the application, In re Elbaum 211 USPQ 639 (TTAB 1981), and
opposer’s goods as established by common | aw use.

The goods need not be identical or directly conpetitive
in order for there to be a likelihood of confusion. Rather,
the respective goods need only be related in sone manner or
the conditions surrounding their marketing be such that they
coul d be encountered by the sanme purchasers under
circunstances that could give rise to the m staken beli ef
that the goods cone froma conmon source. In re Martin's
Fanmous Pastry Shoppe, Inc., 748 F.2d 1565, 223 USPQ 1289
(Fed. Cr. 1984). However, if the goods are not related or
mar keted in such a way that they would be encountered by the
sane persons in situations that would create the incorrect
assunption that they originate fromthe sanme source, then

even if the marks are identical, confusion is not |ikely.

® Applicant’s reference in his brief to five third-party
applications and registrations is of no probative value. These
applications and registrations were not nmade of record and three
of the five, according to applicant, are for very different goods
(w ne, cappuccino and seaf ood).

16
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Shen Mg Co. v. Ritz Hotel Ltd., 393 F.3d 1238, 73 USPQd
1350 (Fed. Gir. 2004).

The question of registrability of applicant’s mark nust
be decided on the basis of the identification of goods set
forth in the application regardl ess of what the record may
reveal as to the particular nature of an applicant’s goods,
the particular channels of trade or the class of purchasers
to which sales of the goods are directed. Cctocom Systens,
Inc. v. Houston Conputer Services, Inc., 918 F.2d 937, 16
USPQ2d 1783 (Fed. Cir. 1990).

Applicant’s identified goods are cat collars and cat
clothes. The record shows that opposer’s goods are fresh
wheat grass for both human and ani mal use. Wen sol d under
the COOL CAT mark opposer’s wheatgrass is marketed as a pet
treat for a variety of animals, including cats.

One of opposer’s advertisenents describes opposer’s
goods as follows: “The sane nutritious wheat grass sold at
juice bars is now avail able for pets.... Pet Gass should
be refrigerated and stays fresh for 1 week.” The goods are
obvi ously not related to one another in kind, and opposer
has conceded this point (Br. p. 19); however, different
goods that are not related to one another in kind, may be
related in the mnd of the consum ng public as to the origin
of the goods. Bose Corp. v. QSC Audi o Products, Inc., 293

F.3d 1367, 63 USPQ2d 1303 (Fed. G r. 2002). QOpposer argues

17
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t hat al though the goods are “not identical in kind” they “do
bel ong to the sane product category: pet care accessories
for pet cats.” Br. p. 19. Qpposer elaborates that “the
respective goods are related in the sense that both cat
collars and pet treats are pet care itens that pronote pet
safety and well being.” Br. p. 20. Qpposer notes that its
“pet treat products ‘satisfy a cat’s craving for grass, aid
di gestion and supply natural vitam ns, mnerals, enzynes and
chlorophyll,” and ‘helps themwth fur balls.”” 1d. citing
Matsil Dep. Ex. No. 7. Further, opposer states that “it is
common know edge that cat collars contain an insect
repellant for repelling fleas; that cat collars usually
carry identification tags, providing the pet’s nane, the
owner’s contact information; and that such tags may al so
i nclude information confirm ng current rabies vaccination,
all of which are inportant to the pet’s safety and wel |l
being.” 1d. Opposer concludes that “a pet owner woul d have
an under st andabl e concern about his pet’s safety and wel |
being in mnd as he views a pet care product and nakes his
sel ecti on and woul d reasonably assune that a selected item—
the itemwth a famliar brand — cones fromthe sane source
as other simlarly marked itens that earned his satisfaction
inthe past.” Br. p. 21.

Appl i cant argues that the goods are very different;

applicant’s “cat collars are designed for safety and

18
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function,” (App. Br. 20) in contrast to opposer’s |ive plant
which is an enetic when eaten by cats. Jean Qull ahorn Dep
p. 24.

The nmere fact that the parties’ goods are intended for
cats is insufficient to warrant a finding that the goods are
related. Contrary to opposer’s assertion, there is not
sufficient evidence to establish that wheatgrass is a pet
care accessory. |In addition, there is no evidence of record
to show that a single conpany sells the types of goods of
both parties, Recot, Inc. v. Becton, 214 F.3d 1322, 54
USPQ2d 1894 (Fed. Cir. 2000), or that consunmers would |ikely
bel i eve such diverse goods, cat collars and cl othes, and
Iive wheatgrass, would emanate fromthe sanme source. On
this record, we find that the goods are not rel ated.

Turning to the channels of trade, in view of the
absence of specific limtations in the application, it is
assuned that applicant’s goods nove through the normal and
usual channels of trade and nethods of distribution. CBS
Inc. v. Morrow, 708 F.2d 1579, 218 USPQ@d 198 (Fed. G r
1983). That would include pet supply stores, the pet supply
section of a supermarket and, of course, the ubiquitous
Internet. The record shows that opposer’s goods are sold
primarily to health food stores and juice bars. The
exanpl es of sales to one individual pet owner and one kennel

are inconsequential and insufficient to establish a norma

19
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or usual channel of trade on this record.’” Opposer’s
advertisenent notes that “Pet Grass products are a hot item
in fruit and vegetabl e stores, gournet shops, and health
food stores ...” Further, opposer’s goods are highly
perishable, lasting approxi mately one week, and shoul d be
refrigerated. The excerpt from opposer’s website al so
indicates that it sells wheatgrass to florists, interior
desi gners, photographers and departnent stores for use in
displays. In addition, opposer’s website includes the
statenents that opposer sells “fresh wheatgrass throughout
the New York Metropolitan area” and “can ship frozen
wheatgrass juice right to your door.” John Qullahorn Dep.
Ex. No. 16. Wil e opposer refers to one of its custoners as
a “supermarket,” it appears fromthe record that Adans
Fairacres Farns is a |ocal grocery with three stores. In
any event, nerely because both products nmay be sold in a
super mar ket does not, alone, make themrel ated goods. Hi-
Country Foods Corp. v. H Country Beef Jerky, 4 USPQRd 1169
(TTAB 1987). See al so, Recot, Inc. v. Becton, 214 F.3d
1322, 54 USPQR2d 1894 (Fed. G r. 2000), on remand, 56 USPQd

1859 (TTAB 2000); Federated Foods, Inc. v. Ft. Howard Paper

" We further note that during 17 years of sales opposer has only
sold its wheatgrass to one kennel and the record only shows two
sal es in Novenber and Decenber 2000. Jean Gullahorn’s testinony,
as a veterinarian, would indicate that kennels typically would
not offer wheatgrass inasnuch as kenneling is stressful for an
animal and “it wouldn't make too nuch sense to feed either a dog
or a cat...wheatgrass since we know it is an enetic.” Jean
@l I ahorn Dep. p. 24.
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Co., supra. Moreover, given the nature of opposer’s goods

t hey woul d, by necessity, be sold in the produce or
refrigerated section of a supernmarket as opposed to
applicant’s cat collars which would be sold in the pet
supplies section. Health food stores and juice bars are not
t he normal and usual channels of trade for cat collars and
clothes, and there is no evidence of record to support such
a finding. Thus, the factors of the rel atedness of the
goods and their respective channels of trade heavily favors
appl i cant.

Turning to the last two relevant factors in this case,
the parties’ respective goods are ordi nary consuner itens
whi ch woul d be purchased without a great deal of care, by
ordi nary consuners. The price range of opposer’s pet treat
wheat grass product is $1.12 per pot whol esal e and $1.99 per
pot retail. WMatsil Dep. 33:5-19. Applicant’s cat collars
range in price from$2.00 to $15.00. John Cullahorn Dep.
Ex. No. 6. To the extent opposer’s goods may be purchased
with nore care, inasmuch as they appear to be a specialty
health food product, there is nothing in the record to
establish that consuners of such itens purchase themwth a
hi gher | evel of care. Thus, this factor weighs in favor of
opposer.

As to the lack of evidence of actual confusion, we

cannot determne on this record that there has been any
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meani ngf ul opportunity for actual confusion to have occurred
in the marketplace, and accordingly we cannot concl ude that
the all eged absence of actual confusion is entitled to
significant weight in our likelihood of confusion analysis
inthis case. See Gllette Canada Inc. v. Ranir Corp., 23
USPQ2d 1768 (TTAB 1992). Moreover, evidence of actual
confusion is not a prerequisite to finding |ikelihood of
confusion and this factor is neutral as to both parties.
After a thorough review of this record and consi dering
the relevant du Pont factors, we find that, despite the
simlarities in the marks, in view of the diverse nature of
the goods and the difference in trade channels and
mar keting, confusion is not likely. Shen Mg Co. v. Rtz
Hotel Ltd., supra; Kellogg Co. v. Pack’em Enterprises Inc.,
951 F.2d 330, 21 USPQ2d 1142 (Fed. G r. 1991) (any single
factor may play a domnant role in a confusion analysis).

Deci sion: The opposition is dism ssed.
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