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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application Serial No. 75/761,159
Mark: CAB CALLOWAY
Opposer’s Ref: CWBK 04/18950

rmmmmmm e —— X
CHRISTOPHER BROOKS,
Opposer,
Opposition No. 91/160,266
- v. -
CREATIVE ARTS BY CALLOWAY, LLC,
Applicant.
----- - —--X

STIPULATION AND AGREEMENT TO SUBMIT
TESTIMONY OF WITNESSES CALLED BY OPPOSER BY DECLARATION

Opposer Christopher Brooks (“Opposer”) and Applicant Creative Arts by Calloway,
LLC (“Creative Arts”), pursuant to 37 C.F.R. § 2.123 and TBMP §§ 501 and 705, hereby
stipulate that the testimony of witnesses Kuni Mikami, Troy Burton, and Monty Zullo, whose
testimony is submitted as part of Opposer’s case-in-chief during its testimony period, may be
submitted by declaration, with faxed signatures, and the parties stipulate to the admission into
evidence without objection of the three declarations attached hereto as Exhibits 1 (Mikami
Declaration), 2 (Burton Declaration), and 3 (Zullo Declaration) and the exhibits thereto, as part

of Opposer’s testimony in these proceedings.
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Dated:  New York, New York Respectfully submitted,

June——r-2008-
M L, 2008 FROSSZBLNICK LEHRMAN,& ZISSU, P.C.

A7 L

(Barbara A. So}

Evan Gourvi

866 United Nations Plaza
New York, New York 10017
Phone: (212) 813-5900

Fax: (212) 813-5901
Attomneys for Opposer

Los Angeles, CA KARLIN &
June QZZOOS

Marc A, Karlm

3701 Wilshire Boulevard, Suite 1035

Los Angeles, California 90010-2804
By: Phone: (213) 365-1555

Fax: (213) 383-1166

Attorneys for Applicant

rosveanss ;1

Opp. No. 91160266 - Stipulation and Agreement to Submit Testimony of Witnesses Called by Opposer - Page 2 of 19



Christopher Brooks v. Creative Arts by Calloway, LLC, Opp. No. 91/160,266

Opposer’s Exhibits to Stipulation and Agreement to
Submit Testimony of Witnesses Called by Opposer by Declaration

EXHIBIT 1
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application Serial No. 75/761,159
Mark: CAB CALLOWAY
Opposer’s Ref: CWBK 04/18950

-_—— - ———— - ---x
CHRISTOPHER BROOKS,
Opposer,
Opposition No. 91/160,266
-V, -
CREATIVE ARTS BY CALLOWAY, LLC,
Applicant.
— - - X

DECLARATION OF KUNI MIKAMI
TO BE SUBMITTED AS TRIAL TESTIMONY

I, Kuni Mikami, hereby declare as follows:
1. I submit this declaration on the basis of my own personal knowledge and my review of
my own business records concerning Opposer Christopher Brooks’ use of the name THE CAB
CALLOWAY ORCHESTRA.
2. I am a professional jazz pianist. I direct my own trio, and have performed throughout
the United States with the Lionel Hampton Band, the Duke Ellington Orchestra, and The Cab
Calloway Orchestra at venues ranging from the U.S.S. Hornet in San Francisco to The Village
Gate, Blue Note, and Birdland to Avery Fisher Hall and Carnegie Hall in New York City.
3. I presently perform with Opposer’s orchestra THE CAB CALLOWAY ORCHESTRA,
and play a dozen or more shows per year with the Orchestra throughout the United States. The
average audience for one of our performances is about 700-1,500 people, although we have

performed for as many as 7,000 people at venues such as Lincoln Center.
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4, On December 19, 1998, 1 first performed with Opposer and a five-piece band at the
Sleepy Hollow Country Club in Scarborough, New York under the name THE CAB
CALLOWAY ORCHESTRA. At the performance, a poster-sized display (roughly 2 feet by 3
feet) on an easel near the band prominently noted our performance under the name THE CAB
CALLOWAY ORCHESTRA.

5. Thereafter, I performed with Opposer and his band under the name THE CAB
CALLWAY ORCHESTRA at various venues, including performances that took place at the
United Jewish Appeal (UJA) in Rye, New York on March 20, 1999 and at the Eubie Blake
Cultural Center in Baltimore, Maryland on May 19, 1999. At both performances we were
introduced as THE CAB CALLOWAY ORCHESTRA and Opposer repeatedly referred to us as
THE CAB CALLOWAY ORCHESTRA during and at the close of the performance.

6. I would estimate that each of the three shows of THE CAB CALLOWAY ORCHESTRA
noted above was attended by about 200 people.

7. During the May 19, 1999 performances at the Eubie Blake Cultural Center I saw Opposer
advertising and selling both a compact disc and a videotape of the band’s performances and
handing out a business card bearing the name THE CAB CALLOWAY ORCHESTRA. The
recordings used the name THE CAB CALLOWAY ORCHESTRA on their cover.

8. As a member of Opposet’s band, I know that Opposer continues to sell these recordings,
and additional CD and DVD recordings, under the name THE CAB CALLOWAY

ORCHESTRA to the present day.

{Fo204228.1 }2
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T-MORIYAMA & COMPANY  Fax:0436-36-3776 2008% 6A18H(*) 10:10 P.04/04

I declare under penalty of perjury under the laws of the United States of America that the

Toregoing is true end comrect.
Executed this |G -day of June, 2008 at _ToOKYC | japan,

- - a3
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Christopher Brooks v. Creative Arts by Calloway, LLC, Opp. No. 91/160,266

Opposer’s Exhibits to Stipulation and Agreement to
Submit Testimony of Witnesses Called by Opposer by Declaration

EXHIBIT 2
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application Serial No. 75/761,159
Mark: CAB CALLOWAY
Opposer’s Ref: CWBK 04/18950

------ - e ————
CHRISTOPHER BROOKS,
Opposer,
Opposition No. 91/160,266
- V. -
CREATIVE ARTS BY CALLOWAY, LLC,
Applicant.

DECLARATION OF TROY BURTON
TO BE SUBMITTED AS TRIAL TESTIMONY

I, Troy Burton, hereby declare as follows:
1. I submit this declaration on the basis of my own personal knowledge and my review of
my own business records concerning Opposer Christopher Brooks’ use of the name THE CAB
CALLOWAY ORCHESTRA.
2, I am the Executive Director of the Eubie Blake National Jazz Institute and Cultural
Center (“the Center”), a nonprofit organization based in Baltimore, Maryland. The Center’s
mission is to promote the history and legacy of African-American art and culture in Baltimore to
people throughout the United States and the rest of the world through exhibitions, programming
and educational activities; to supply low- and moderate-income Baltimore residents with the
opportunity to participate in the arts and culture; and to extend to young people the possibility of
participating in and learning the arts,

3. [ arranged for a performance of Opposer’s orchestra, THE CAB CALLOWAY

{F0294257.1 }
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ORCHESTRA, to take place at the Center on May [9, 1999. Auached hereto as Kxhibit Aisa
contract for that performance, noting that the ertist was “Calloway Brooks and the Cab Celloway
Orchestra.”

4. The performance noted above did in fact take place on May 19, 1999, where Opposer
and hig band performed under the name THE CAB CALLOWAY ORCHESTRA. I was in the
audience, along with about 200 other people, inciuding children from three sohools in the area.
The audience for this show was composed not only of people from Maryland but from a varioty
of states and other U.S. teritories, For example, I know that Reppert Stone, the chair of the
Howard University music department and a resident of Washington D.C,, attended that show,

5. After the performance, Opposer offered for sale compact dises and videotapes of the
band’s performances to the audience. [ purchased ten of these compact discs and two of these
videotapes, which were labeled with the name THE CAB CALLOWAY ORCHESTRA, for the
Center. A photocopy of the reccipt of that purchase is attached hereto a3 Exhibit B. Those
compact disos and vidcotapes remain in the archives of the Center, where they may be viewed by

visitors frorm around the United States and the world.

I declaro under psnally of perjury that the foregoing is truc and correct,
Executed this lﬂf day of June, 2008 at Baitimore, Maryland,

mﬁm

’ Tipy Button

treavase 12
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Christopher Brooks v. Creative Arts by Calloway, LLC, Opp. No. 91/160,266

Opposer’s Exhibits to Testimonial Declaration of Troy Burton

EXHIBIT A

{F0311836.1 )
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Christopher Brooks v. Creative Arts by Calloway, LLC, Opp. No. 91/160,266

Opposer’s Exhibits to Testimonial Declaration of Troy Burton

EXHIBIT B
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Christopher Brooks v. Creative Arts by Calloway, LLC, Opp. No. 91/160,266

Opposer’s Exhibits to Stipulation and Agreement to
Submit Testimony of Witnesses Called by Opposer by Declaration

EXHIBIT 3
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Application Serial No. 75/761,159
Mark: CAB CALLOWAY
Opposer’s Ref: CWBK 04/18950

______ - - --.x
CHRISTOPHER BROOKS,
Opposer,
Opposition No. 91/160,266
- v. -
CREATIVE ARTS BY CALLOWAY, LLC,
Applicant.
- - - 8 o e ey X

DECLARATION OF MONTY ZULLO
TO BE SUBMITTED AS TRIAL TESTIMONY

I, Monty Zullo, hereby declare as follows:
1. I submit this declaration on the basis of my own personal knowledge and my review of
my own business records concerning Opposer Christopher Brooks® use of the name THE CAB
CALLOWAY ORCHESTRA.
2. I am a Broadway producer, performing arts manager, restaurateur, promotional
consultant, and real estate developer. Among other things, [ worked as the personal manager for
the entertainer Lloyd Price, opened the restaurant Maxim’s in New York in the 1980s with its
owner Pierre Cardin, and produced the Sammy Davis, Jr. show Sammy’s Golden Years.
3. I'was introduced to Christopher Brooks in January 1999 by our mutual acquaintance,
the artist Steven Collucci, and attended my first performance of Mr. Brooks’ musical group THE
CAB CALLOWAY ORCHESTRA in February 1999. Since then, I have attended many shows

where THE CAB CALLOWAY ORCHESTRA under Mr. Brooks® leadership has performed,

{F0305162.1 }
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including in Westchester, New York and at Birdland in New York, New York.

4. In March 1999 I helped Mr. Brooks develop a marketing strategy for the Orchestra. In
comection with that marketing strategy, in March 1999 my colleague Steve Collucci and [
distributed a press packet advertizing and promoting Mr. Brooks’ band under the name THE
CAB CALLOWAY ORCHESTRA to various industry contacts, including to people at Time
Wamer, William Moris, and ICM.

5.  OnMay 22, 1999, I purchased five compact discs and two videotapes of the Orchestra’s
perfonmances, all of which promincotly bear the name THE CAB CALLOWAY ORCHESTRA.
A photocopy of the receipt of that purchase is attached hereto as Exhibit A. These materials

have been circulated among my contacts in the entertainment industry.

I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true end correct.
Executed this 17" __ day of June, 2008 at___ Soufiierre __, St. Lucia.
Monty Zulf:
{PIGO316L ) )2
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Christopher Brooks v. Creative Arts by Calloway, LLC, Opp. No. 91/160,266

Opposer’s Exhibits to Testimonial Declaration of Monty Zullo

EXHIBIT A
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CERTIFICATE QF SERVICE

I hereby certify that a true and correct copy of the STIPULATION AND
AGREEEMENT TO SUBMIT TESTIMONY OF WITNESSES CALLED BY
OPPOSER BY DECLARATION with Exhibits 1 - 3 was served Express Mail No. EV
368951170 US postage prepaid and placed in a official depository under exclusive care and
custody of the United States Postal Service within the State of New York upon:

Marc A. Karlin, Esq.
Karlin & Karlin

3701 Wilshire Blvd., Suite 1035
Los Angeles, CA 90010

on this 1* day of July 2008.

o sl

MARIO ORTIZ )
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