IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Application No.: 76/346,860

Trademark: color blue as applied to entire top (cover) portion of the goods
Published: April 1, 2003

Exide Technologies

Opposer,

V. Opposition No. 91159935

Johnson Controls Battery Group, Inc.

Applicant.

TTAB

ANSWER TO NOTICE OF OPPOSITION AND
VOLUNTARY WITHDRAWAL OF APPLICATION

Applicant (Johnson Controls Battery Group, Inc.) hereby answers the Notice of
Opposition filed by Opposer (Exide Technologies) as follows:

1. After further review of its business and the relevant field of use, Applicant does
not contest the allegations of Paragraphs 16-26 of the Notice of Opposition, solely to the limited
extent that Opposer alleges the color blue as applied to the entire top (cover) portion of the
goods, considered as a feature standing alone, has not acquired distinctiveness.

2. Without waiving any denials, defenses, claims, motions or other rights and
remedies, Applicant specifically denies, whether on knowledge or on information and belief, all
allegations of the Notice of Opposition which pertain to functionality or fraud.

3. Lack of acquired distinctiveness is an independently sufficient ground for
opposition. The sole remedy requested by Opposer (and the sole remedy available in this
proceeding) is denial of registration. Because Applicant voluntarily withdraws the opposed

Application (Paragraph 5), Opposer is receiving the available and requested relief, and the
Opposition is now moot.

4. Accordingly, Applicant does not believe it is necessary or an efficient use of the

resources of the Board or the parties to specifically address the remaining paragraphs and
allegations of the Notice of Opposition. Should the Board decide not to dispose of the now moot

case as requested herein, Applicant reserves the right to Amend its Answer to address fully, in
detail, and in any fashion all statements and allegations in the Notice.

(NN

MILW_1901619.2

10-26-2005

U.S. Patent& TMOfc/TM Mail Rept Dt #72




= 5.
t

S In view of Paragraph 1 of this Answer, Applicant hereby voluntarily withdraws
Application Serial No. 76/346,860, solely on the grounds that the color blue as applied to the

entire top (cover) portion of the goods is not by itself distinctive of Applicant’s identified goods
WHEREFORE, Applicant respectfully requests that the Notice of Opposition be

sustained on the ground of distinctiveness as conceded herein, and, in the interests of judicial
economy, moves that the case be closed.

Respectfully submitted,

RDNER LLP

Dated: a:h% o Jd1 J@)g ]
! vk J. Diliberti

Foley & Lardner LLP

777 East Wisconsin Avenue

Milwaukee, Wisconsin 53202
(414) 297-5581

Attorneys for Applicant
CERTIFICATE OF MAILING CERTIFICATE OF SERVICE

1, Ardis J. Sitar, hereby certify that this document, pursuant I, Ardis J. Sitar, hereby certify that a copy of the Applicant’s ANSWER TO
to 37 C.F.R. § 1.8, is being deposited with the United States NOTICE OF OPPOSITION AND VOLUNTARY WITHDRAWAL OF
Postal Service as first class mail, postage prepaid, in an APPLICATION is being deposited with the United States Postal Service as
envelope addressed to the Commissioner for Trademarks, first class mail, postage prepaid, in an envelope addressed to

P.O. Box 1451, xandria, VA 22313-1541, on this

‘\ ) 43 day of me ,2005.

1025 Thomas Jefferson Drive, N.W.
Suite 700, East Lobby
i

Washington, DC 20007
‘ this % 4 day of J m/ , 2005, for service
‘ upon Oppgser.
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Roger P. Furey, Esq.
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