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Docket No. 16513.045 TRADEMARK

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In The Matter of Application Serial No. 76/420,774
Published in the Official Gazette of April 15, 2003

____________________ x

BMG SONGS, INC.,

Opposer,

v. . Opposition No. 91158707

ASTRO AMERICA, LLC, '

Applicant.
BOX TTAB NO FEE HlllﬂlllllllllelHlllelﬂﬂlﬂﬂlﬂmﬂ
Commissioner for Trademarks
2900 Crystal Drive 08-12-2004
Arlington, VA 22202-3514 U.S. Patent & TMOMe/TM Mail Ropt Dt, #22

MEMORANDUM IN OPPOSITION TO
MOTION TO SET ASIDE DEFAULT JUDGMENT

Preliminary Statement

Opposer BMG Songs, Inc. (“Opposer”) submits this memorandum in response to
Applicant’s communication filed with the Board on May 17, 2004, - which Opposer treats as a

motion to set aside the judgment by default entered by the Board on May 10, 2004. Applicant
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claims that he did not receive copies of the Notice of Opposition or the Motion for Default
Judgment, both of which were served on Applicant’s attorney of record. Applicant also claims
that he changed attorneys, but neither Applicant nor his new attorney filed a substitute power of
attorney. Because Applicant has completely failed to make the required showing for the

extraordinary remedy of reopening a default judgment, Applicant’s motion should be denied.

Facts

On November 26, 2003, Opposer filed a Notice of Opposition to Application Serial No.
76/420,744, in which Applicant sought to register the mark D1 MUSIC NETWORK. See
Exhibit 1 to Declaration of Mary L. Kevlin dated August 6, 2004 (“Kevlin Decl.”), submitted
herewith. The Board issued a scheduling order on December 8, 2003 requiring Applicant to file
an answer within 40 days, i.e., January 17, 2004. See Kevlin Decl., Exhibit 2. This order was
correctly served on Applicant’s attorney of record at the time, Christopher Day. Applicant never
filed an answer.

When no timely answer was served, on February 9, 2004, Opposer filed a Motion for
Default Judgment. See Kevlin Decl., Exhibit 3. Opposer served the Motion for Default
Judgment not only on Applicant’s attorney of record, but also upon the attorney with whom
Opposer’s counsel had engaged in settlement negotiations regarding this matter, Joel Turtle. /d.
Three months later, on May 10, 2004, having received no response to Opposer’s motion, the
Board entered judgment by default against Applicant, sustaining the opposition and refusing
Applicant’s registration. See Kevlin Decl., Exhibit 4. This order was properly served on
Applicant’s attorney of record.

Applicant then sent a letter to the Board, received May 17, 2004, claiming that he did not

receive any notices regarding this matter from Mr. Day, stating that Mr. Day no longer represents
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him, and requesting the opportunity to respond to the Notice of Opposition. See Kevlin Decl.,
Exhibit 5. On July 13, 2004, the Board issued an order forwarding Applicant’s communication
to Opposer and amending Applicant’s correspondence address to remove Mr. Day as attorney of

record. See Kevlin Decl., Exhibit 6.

Argument

Applicant has not fulfilled his burden to “persuasively show” that the “extraordinary
remedy” of relief from a default judgment is warranted. TBMP § 544, Applicant claims that he
failed to submit an answer to the Notice of Opposition and failed to respond to Opposer’s Motion
for Default Judgment because he did not receive copies of any notices regarding this matter, even
though all of the relevant communications were duly served by the Board and/or by Opposer on
his attorney of record. See Kevlin Decl., Exhibit 4. Relief from a defauit judgment due to
“mistake, inadvertence, surprise, or excusable neglect” under Fed. R. Civ. P. 60(b)(1) is “an
extraordinary remedy to be granted in the court’s discretion only in extraordinary
circumstances.” Djeredfjian v. Kashi Co.,21 U.S.P.Q.2d 1613, 1615 (T.T.A.B. 1991). No such
circumstances are present here.

Applicant claims that Christopher Day, his attorney of record upon whom the Notice of
Opposition and Motion for Default Judgment were correctly served, failed to forward copies of
any notices to him. However, a party is accountable for the acts and omissions of its chosen
counsel. See Gaylord Entertainment Co. v. Calvin Gilmore Prods., Inc., 59 U.S.P.Q.2d 1369,
1373 (T.T.A.B. 2000) (“we do not believe that opposer should escape the consequences of its
failure to maintain adequate communications with its former trademark counsel™). “[I]Jt is well
settled that the client and the attomey share a duty to remain diligent in prosecuting or defending

the client’s case; that communication between the client and the attorney is a two-way affair; and
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that action, inaction or even neglect by the client’s chosen attorney will not excuse the
inattention of the client so as to yield the client another day in court.” CTRL Sys., Inc. v.
Ultraphonics of North America, Inc., 52 U.S.P.Q.2d 1300, 1302 (T.T.A.B. 1999). Thus,
Applicant is bound by his attorney’s inaction, and his motion should be denied.

Applicant claims that he changed attorneys, but neither Applicant nor his new attorney
Joel Turtle filed a substitute power of attorney or otherwise notified the Board in writing of the
alleged change. Applicant alleges that he verbally notified an unnamed “male attorney,” who
was covering the case load of the Examining Attorney for his application, that Mr. Turtle was
replacing Christopher Day as his counsel of record. However, all decisions of the Board are
based solely on the written record before it, and all communications with the Board are required
to be conducted in writing. See TBMP § 104. Any alleged oral communtications with Board
personnel must be disregarded. See 37 C.F.R. §§ 2.191 and 10.93; TBMP § 104 (“No attention
will be paid to any alleged oral promise, stipulation, or understanding in relation to which there
is disagreement or doubt.”). Applicant had an obligation to inform the Board in writing of any
change of attorney, and neither he nor Mr. Turtle did so. Accordingly, the Board correctly
forwarded the Notice of Opposition to Applicant’s counsel of record at the time the Notice was
filed, Christopher Day. 37 C.F.R. § 2.18(b) (correspondence “will be sent to the address already
established in the record until the applicant, registrant or party, or its duly appointed attorney,
requests in writing that correspondence be sent to another address.”).

Moreover, at the time the Notice of Opposition was filed Applicant was also represented
by Joel Turtle in the negotiations between the parties. See Kevlin Decl., Exhibit 5. Applicant
offers no evidence whatsoever that Mr. Turtle was unaware of the Notice of Opposition and has

not submitted a declaration from Mr. Turtle. Furthermore, Applicant failed to exercise
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reasonable diligence by contacting the attomey he now claims represented him at the time
regarding the status of this matter.

Applicant also offers no cognizable excuse for his failure to respond to Opposer’s Motion
for Default Judgment served February 9, 2004. Although not obligated to do so, Opposer served
copies of the motion both on Mr. Day, the attorney of record, and on Mr. Turtle, with whom
Opposer had been discussing settlement possibilities and whom Applicant claims was
representing him. See Kevlin Decl., Exhibit 2. Applicant has not submitted a declaration from
Mr. Turtle stating that he did not receive the motion served by Opposer. Indeed, Applicant does
not even dispute that Mr. Turtle received the motion and failed to respond. Such lack of due
diligence on the part of Applicant and his counsel is an insufficient basis to set aside the default
judgment. See Marriott Corp. v. Pappy’s Enterprises, Inc., 192 U.S.P.Q. 735, 736 (T.T.A.B.
1976) (Opposer’s counsel’s lack of attention and carelessness in failing to docket trial dates or
present testimony constituted “inexcusable neglect,” not “inadvertence” under Rule 60(b);
motion for relief from default judgment denied). Accordingly, Applicant has not fulfilled his

burden of showing that relief from the default judgment is warranted.

Conclusion

The Notice of Reliance was correctly served by the Board on Applicant’s counsel of
record. The Motion for Default Judgment was properly served by Opposer on Applicant’s
counsel of record and on the attorney representing Applicant in settlement negotiations between
the parties. Applicant has not offered any cognizable excuse for his failure to respond. For the
foregoing reasons, Applicant’s motion to set aside the default judgment should be denied in its

entirety.
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Dated: New York, New York
August 12, 2004

Respectfully submitted,

COWAN, LIEBOWITZ & LATMAN, P.C.

By_/%‘/"“ /(M

Mary L. Kevlin

Susan R. Schick

1133 Avenue of the Americas
New York, New York 10036-6799
(212) 790-9200

Attorneys for Opposer
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing MEMORANDUM IN
OPPOSITION TO MOTION TO SET ASIDE DEFAULT JUDGMENT and DECLARATION
OF MARY L. KEVLIN with accompanying exhibits was served on Applicant on August 12,
2004 by sending a copy by first class mail, postage prepaid, to Applicant and Applicant’s
counsel addressed as follows:

Lou Gordon
Astro America, LL.C

3012 16th Street #201
San Francisco, CA 94103

Joel S. Turtle, Esq.
55 Santa Clara Avenue
QOakland, CA 94610

ichelle R. MacGregor
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Docket No. 16513.045 TRADEMARK

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In The Matter of Application Serial No. 76/420,774
Published in the Official Gazette of April 15, 2003

-- - X
BMG SONGS, INC,,
Opposer,
V. " Opposition No. 91158707
ASTRO AMERICA, LLC, :
Applicant.

AT

BOX TTAB NO FEE
Commussioner for Trademarks
2900 Crystal Drive

Arlington, VA 22202-3514

08-12-2004

U.S. Patent & TMOfc/TM Mail Rept Dt. #22

DECLARATION OF MARY L. KEVLIN, ESQ.
IN OPPOSITION TO MOTION TO SET ASIDE DEFAULT JUDGMENT

Mary L. Kevlin, pursuant to 28 U.S.C. § 1746, declares as follows:

1. I am a member of the law firm of Cowan, Liebowiiz & Latman, P.C., attorneys
for Opposer BMG Songs, Inc. (“Opposer”). I submit this declaration in response to Applicant’s
communication filed with the Board on May 17, 2004, which Opposer treats as a motion to set

aside the judgment by default entered by the Board on May 10, 2004.

2. Attached hereto as Exhibit 1 1s a true and correct copy of Opposer’s Notice of

Opposition to Application Serial No. 76/420,744, filed on November 26, 2003.
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3. Attached hereto as Exhibit 2 is a true and correct copy of the Board’s scheduling

order 1ssued on December 8, 2003.

4. Attached hereto as Exhibit 3 is a true and correct copy of Opposer’s Motion for

Default Judgment filed on February 9, 2004.

5. Attached hereto as Exhibit 4 is a true and correct copy of the Board’s May 10,

2004 order entering judgment by default against Applicant.

6. Attached hereto as Exhibit 5 is a true and correct copy of Applicant’s letter

received by the Board on May 17, 2004.

7. Attached hereto as Exhibit 6 is a true and correct copy of the Board’s order issued

July 13, 2004.

I DECLARE UNDER PENALTY OF PERJURY THAT THE FOREGOING IS TRUE AND
CORRECT. EXECUTED IN NEW YORK, NEW YORK ON AUGUST _Qb 2004.

Mary L. Kevlin
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Docket No. 16513.045 TRADEMARK

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In The Matter of Application Serial No. 76/420,774
Published in the Official Gazette of April 15, 2003

X
BMG SONGS, INC.,
Opposer,
v. ‘ Opposition No.
ASTRO AMERICA, LLC, '
Apptcant | 28
; < 11-26-2003

V3. Pawnt & IMOT/TM Mall Ropt DL #22

. - BOXTTAB FEE
Commissioner for Trademarks
2900 Crystal Drive
Arlington, VA 22202-3514

BMG SONGS, INC., a California corporation, believes that it will be damaged by
registration of the mark shown in application Serial No. 76/420,774 and having been granted

extensions of time to oppose up to and including November 26, 2003, hereby opposes the same.

12/02/2003 JBROGAS1 00000029 76420774
01 FC:hAD2 300.00 0P

“Express Mail™ Mailing Labe} Number Ev 325 29 L+4F Vs

1 hereby certify that this paper or fee is being deposited with the United States
Pastal Service “Express Mail Post office to Addressee™ service under 17
C.F.R. 1.10 on the date indicated above and is addressed to the Commissioner for
Trademarks, 2900 Crystal Drive, Arlington, Virginia 22202-3514 on

Nevemb e 24, 2003 Phyllis Budeclter

(Date of Deposit) , I (Print name)
I L bt

4 (Signature)

1of6
16513/045/615144. 1




As grounds for the opposition, it is alleged that:

1. For many years, Opposer BMG Songs, Inc. (referred to as “Opposer”) has been

engaged in the business of manufacturing and distributing musical sound recordings, offering

music library services, and producing, distributing, and exploiting production music under the

marks NETWORK and NETWORK MUSIC (the “NETWORK MUSIC Marks").

2. Long prior to Applicant’s alleged date of first use of April 1, 2002, Opposer has

used its NETWORK MUSIC Marks in the United States in connection with the sale of musical

sound recordings, offering music library services, and producing, distributing, and exploiting

production music. Opposer is the owner of the following federal registrations and applications:

Mark Reg. No./ Reg./App. Goods/Services
Serial No. Date
NETWORK 1,267,749 02/21/84 Int. 9 - sound recordings of
(federal reg.) background music and sound
effects and blank magnetic
tapes and tape reels, for use in
the production of audio and
audio-visual works
1,296,973 09/18/84 Int. 41 - producing background
W (federal reg.) music and commercial sound
: ‘ recordings for broadcasters and
production music libraries
2of6
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Mark

Reg. No./
Serial No.

Reg./App.
Date

Goods/Services

NETWORK

2,098,885
{federal reg.)

09/23/97

Int. 9 - audio cassettes and
compact discs, audio-visual
CD-roms, computer software
and computer programs
containing digitized audio files
for use in multi-media
applications, and computer
software and CD-roms used for
searching, auditioning, editing,
converting and exporting audio
files

NETWORK MUSIC

76/537,344
(federal app.)

08/14/03

Int. 41 - providing music
libraries for use by producers of
television shows, television
advertisements, motion pictures,
video recordings, in-house
productions, and multi-media
applications

16513/045/6015144.1
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Mark Reg. No./ Reg./App. Goods/Services
Serial No. Date
oo, 76/540,263 08/26/03 Int. 9 - musical sound
.}.i NETWORK (federal app.) recordir}gs for use by producers
" music of television shows, television

advertisements, motion
pictures, video recordings, in-
house productions, and multi-
media applications; computer
software and CD-roms used for
searching, auditioning, editing, .
converting and exporting audio
files; computer software and
computer programs containing
digitized audio files for use in
multi-media applications

Int. 41 - providing music
libraries for use by producers of
television shows, television
advertisements, motion
pictures, video recordings, in-
house productions, and multi-
media applications

Registration Nos. 2,098,885, 1,296,973, and 1,267,749 have become incontestable.

3. Long prior to Applicant’s alleged date of first use of April 1, 2002, Opposer has

extensively promoted the sale of its musical sound recordings, music library services, and

production music services under the NETWORK MUSIC Marks.

4, As a result of the extensive sale and promotion of its goods and services bearing

the NETWORK MUSIC Marks for many years, Opposer has built up a valuable goodwill for its

mark.

16513/045/615144.1
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5. On June 13, 2002, Applicant Astro America, LLC filed a use-based application to
register the mark D1 MUSIC NETWORK for “music production services” in Class 41. In its
application, Applicant claimed a first use date of April 1, 2002.

6. Upon information and belief, Applicant has made no use of the D1 MUSIC
NETWORK mark prior to April 1, 2002.

7. Applicant’s services bearing the applied-for mark and Opposer’s goods and
services marked with the NETWORK MUSIC Marks are either identical or closely related and,
upon information and belief, are likely to be or are sold or rendered through the same channels of
trade to the same kinds of consumers.

8. Applicant’s mark so resembles Opposer’s NETWORK MUSIC Marks, as to be
likely, when applied to Applicant’s services, to cause confusion, to cause mistake and to deceive
with consequent injury to Opposer, the trade and the public.

WHEREFORE, Opposer believes that it will be damaged by registration of Applicant’s
mark and prays that said registration not be allowed.

Please recognize as attorneys for Opposer in this proceeding Mary L. Kevlin, Anna M.
DePalo (members of the Bar of the State of New York) and the firm of Cowan, Liebowitz &

Latman, P.C., 1133 Avenue of the Americas, New York, New York 10036-6799.
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Please address all communications to Mary L. Kevlin, Esq. at the above address.

Dated: New York, New York
November 26, 2003

Respectfully submitted,
COWAN, LIEBOWITZ & LATMAN, P.C.

/ 4 -
By ZLW !
Mary L. Kevhin
Anna M. DePalo
1133 Avenue of the Americas

New York, New York 10036-6799
(212) 790-9200

Attorneys for Opposer
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Cowan, Liebowitz & Latman, P.C.

LAW QFFICES

1133 Avenue of the Americas * New York, NY 10036-6799

Telephone (212) 790-9200 » Web www .cll.com ¢ Fax (212) 575-0671

Anna M. DePalo
Direct (212) 790-9217
amd@cll.com

November 26, 2003

Yia Express Mail

Box TTAB FEE O

Commissioner for Trademarks
2900 Crystal Drive 11-26-2003
Arlington, Virginia 22202-3514 18- Patent & TMOR/TH Mk Roptot. #22

-

Re:  BMG Songs, Inc.
Notice of Opposition Against
the Mark D1 MUSIC NETWORK,
Serial No. 76/420,774
Attorney Ref. No. 16513.045

Dear Sir:

We enclose an original and duplicate copy of a Notice of Opposition against application
Serial No. 76/420,774, published in the Official Gazette of April 15, 2003. We also enclose a
check in the amount of $300 to cover filing fees.

If the enclosed check is insufficient and additional fees are required, please charge our
Deposit Account No. 03-3415.

Kindly confirm receipt of this opposition by returning the attached postcard and address
all future correspondence to Mary L. Kevlin, Esq. at the above address.

Respectfully submitted,

Unwna. QP2

Anna DePalo

Enclosures

cC: Mary L. Kevlin, Esq. (w/o enclosures)
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UNITED STATES DEPARTMENT OF COMMERCE
Patent and Trademark Office
Trademark Trial and Appeal Board
2900 Crystal Drive

Arlington, Virginia 22202-3513

Mailed: December &, 2003

Opposition No 91158707
Serial No. 76420774

CHRISTOPHER J DAY

LAW OFFICE OF CHRISTOPHER DAY
340 E PALM LN STE 282
PHOENIX, AZ 85004

BMG Songs, Inc
V.
Agtro America, LLC
Mary L. Kevlin
Cowan Liebowitz & Latman, PBC
1133 Avenue of the Americas
New York, NY 10036-6799

TAMMY LOGAN, LEGAL ASSISTANT

A notice of opposition to the registration sought in the above-
identified application has been filed. A copy of the notice is

attached.

ANSWER IS DUE FORTY DAYS after the mailing date hereof. (See Trademark
Rule 2.19%6 for expiration date falling on Saturday, Sunday or a
holiday) .

Proceedings will be conducted in accordance with the Trademark Rules of
Practice, set forth in Title 37, part 2, of the Code of Federal Regulations.
The parties are reminded of the recent amendments to the Trademark Rules that
affect the rules of practice before the TTAB. See Rules of Practice for
Trademark-Related Filings Under the Madrid Protocol Implementation Act, 68
Fed. R. 55,748 (September 26, 2003} {effective November 2, 2003);
Reorganization of Correspondence and Other Provisions, 68 Fed. Reg. 48,286
(August 13, 2003) (effective September 12, 2003). Notices concerning the
rules changes, as well as the Trademark Trial and Appeal Board Manual of
Procedure (TBMP), are available at www.uspto.gov.

The parties are particularly referred to Trademark Rule 2.126
pertaining to the form of submissions. Paper submissions, including
but not limited to exhibits and depositions, not filed in accordance
with Trademark Rule 2.126 may not be given consideration or entered
into the case file.



Discovery and testimony periods are set as follows:
Discovery period to open: December 28, 2003

Discovery period to close: June 25, 2004

30-day testimony period for party
in position of plaintiff to close: September 23, 2004

30-day testimony periocd for party
in position of defendant to close: November 22, 2004

15-day rebuttal testimony period
for plaintiff to close: January 06, 2005

A party must serve on the adverse party a copy of the transcript of any
testimony taken during the party's testimony period, together with
copies of documentary exhibits, within 30 days after completion of the
taking of such testimony. See Trademark Rule 2.125.

Briefs shall be filed in accordance with Trademark Rule 2.128{a)} and
{b). An oral hearing will be set only upon request filed as provided
by Trademark Rule 2.129.

NOTE: The Board allows parties to utilize telephone conferences to
discuss or resolve many interlocutory matters that arise in inter
partes cases. See the Official Gazette notice titled “Permanent
Expansion of Telephone Conferencing on Interlocutory Matters in Inter
Partes Cases Before the Trademark Trial and Appeal Board,* 1235 TMOG 68
{June 20, 2000). The notice is available at http://www.uspto.gov.
Interlocutory matters which the Board agrees to discuss or decide by
phone conference may be decided adversely to any party which fails to
participate.

If the parties to this proceeding are also parties to other Board
proceedings involving related marks or, during the pendency of this
proceeding, they become parties to such proceedings, they should notify
the Board immediately, so that the Board can consider conseclidation of
proceedings.

New Developmentsa at the Trademark Trial and Appeal Board

TTAB forms for electronic filing of extensions of time to oppose, notices of
opposition, and inter partes filings are now available at
http://estta.uspto.gov. Images of TTAB proceeding files can be viewed using
TTABVue at http://ttabvue.uspto.gov.
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Docket No. 16513.045 TRADEMARK

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In The Matter of Application Senal No. 76/420,774
Published in the Official Gazette of April 15, 2003

X
BMG SONGS, INC.,
Opposer,
v. " Opposition No. 91158707
ASTRO AMERICA, LLC, '
Applicant.
X

BOX TTAB - NO FEE
Commissioner for Trademarks
2900 Crystal Drive

Arlington, VA 22202-3514

MOTION FOR DEFAULT JUDGMENT
MOTION
Pursuant to Trademark Rute 2.106(a), Opposer hereby moves for a default judgment in
this proceeding because Applicant has failed to file a timely answer. In the alternative, if this

proceeding is re-opened, Opposer requests that the discovery and trial periods be reset.

e . “Express Mail™ Mailing Label Number EV 324 414 25¢ VS
_ | hereby cenify that this paper of fec is being deposited with the United States
N Postal Service “Express Mail Post office 10 Addressee™ service underl?

C.F.R. 1.10 on the date indicated above and is sddressed 10 the Commissioner for
Trademarks, 2900 Crystal Drive, Arlington, Virginia 22202-3514 an
02-09-2004 Fobrvery Q. 2004 Phylls Boche lter

U.6. Pawnt & TMOR/TM Mait Acp1 DL #30 {Date of Bosit) _ (Print name)
(Signature)
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LT

MEMORANDUM

Opposer’s motion for default judgment should be granted because Applicant has failed to
submit an answer to the Notice of Opposition. The order instituting this opposition was mailed
by the Trademark Trial and Appeal Board on December 8, 2003. As the answer was due January
17, 2004, and no answer has been filed or received, and no good cause shown, a default
judgment should be entered.

In the event, however, that this proceeding is reopened, Opposer requests that the
discovery and trial periods be reset.

Dated: New York, New York

February 9, 2004
Respectfully submitted,

COWAN, LIEBOWITZ & LATMAN, P.C.

N R Y AT

Mary L. Kevlin, Esq.

Anna M. DePalo, Esq.

1133 Avenue of the Americas
New York, New York 10036-6799
(212) 790-9200

Attorneys for Opposer
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing MOTION FOR DEFAULT
JUDGMENT was served on Applicant by sending a copy by first class mail, postage prepaid, to
Applicant’s counsel on February 9, 2004, addressed as follows:

Christopher J. Day, Esq.
Law Office of Christopher Day

340 East Palm Lane, Suite 282
Phoenix, Arizona 85004

Joel 8. Turtle, Esq.
55 Santa Clara Avenue
QOakland, CA 94610

Dated: February 9, 2004 @'M\-O\ Qﬁ-b

Anna M. DePalo
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UNITED STATES DEPARTMENT CF COMMERCE
Patent and Trademark Office
Trademark Trial and Appeal Board
2900 Crystal Drive

Arlington, Virginia 22202-3513

cv Mailed: May 10, 2004
Opposition No. 91158707
BMG Songs, Inc
V.

Astro America, LLC

Answer was due on January 17, 2004. A review of the
record shows that an answer has not been filed.

This case now comes up for consideration of opposer's
motion, filed February 9, 2004, for default judgment against
applicant for failure to file an answer. The motion is
uncontested.!?

Inasmuch as applicant failed to file an answer in this
case, and failed to respond to opposer's motion in any
manner, the motion for default judgment is granted. See
Trademark Rule 2.127(a). Accordingly, judgment is hereby

entered against applicant, the notice of opposition is

1 If a defendant fails to file an answer to a complaint during
the time allowed therefor, the Board, on its own initiative, may
issue a notice of default allowing the defendant time to show
cause why default judgment should not be entered against it. The
issue of whether default judgment should be entered against a
defendant for failure to file an answer may also be raised by
means of a motion filed by the party in the position of



Opposition No. 91158707
sustained, and registration to applicant is refused. See

Fed. R. Civ. P. 55 and Trademark Rule 2,127 (a).

By the Trademark Trial
and Appeal Board

plaintiff. In such cases, the motion may serve as a substitute
for the Board's issuance of a notice of default.
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3012 16™ STREET #201 « SAN FRANCISCO, CA. « $4103-3459
PHONE: {415) 552-1111 « FAX: (415) 552-8444 « EMAIL: Jou@dimusic.com

www.dmusicnet.com
Trademark Trial and Appeal Board '
2900 Crystal Drive e
Arlington, VA, 22202
R0 H 05-17-2004
RE: Serial Number:-76407#4;-Opposition Number: 158707 U5, Pamnt s TMOG/TA sl Aot D1 766

Yo Whom It May Concern:

| have naver received the notice dated December 8, 2003. | terminated the services of the
attomey of record Christopher Day in June 2003, because he didn't handle the notice of
opposition to our satisfaction. He did not forward any of the papers your office thinks, | failed to
respond to. He did not send anything to my attention other than the opposing attomeys address
and their request for an extension of time, which we granted on 2 different occasions.

| have remained in phone contact with the examining attomey’s offica. Ms. Cheryl Steplight was
away last year on matemity leave and a male atiomey took her case load while she was out. |
told him on more than one occasion that we terminated the services of Mr. Day and he spoke to
the replacement attorney Joe! S. Turtle and he called Mr. Turtle's office on more than one
occasion, | am confused as to why this was not put on record. | verbally communicated this to
both the examining attomey and the opposing attomneys offices. They ware in constant
negotiations with Mr. Turtle trying to resolve this issue. After they wanted us to comply with
unreasonable demands that we didn't believe existed, we decided that there wasnt any conflict of
any kind, so we refused to grant the third extension.

| have never received any notices so | called Ms. Steplight's office about 2 months ago and it took
her about a month to reply because she stated that her message systom was not functioning
properly and her response to the message | lefl her was that this case was with your office
(TTAB) and if there were any notices they would send them to us for our response.

I will not sit back and allow the opposing party to bully us without a valid claim and | am
requesting that your office send me the notice | never received from December and ! will reply
immediately.

Thanking you in advance for your understanding and cooperation regarding this requast. { am
going to file a complaint with the Bar Association against the attorney of record for failure to
perform his duties in a professional manner.

Sincerely,
Lgirdon

Astro America, LLC
D/b/a: D1 Music Network

I
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UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

2900 Crystal Drive

Arlington, Virginia 22202-3513

az Mailed: July 13, 2004

Opposition No. 91158707
BMG Scongs, Inc.
V.

Astro America, LLC

Albert Zervas, Interlocutory Attorney

On May 10, 2004, the Board entered default judgment in
view of applicant’'s failure to respond to opposer's motion
(filed February 9, 2004} for default judgment (due to
applicant’s failure to answer the notice of opposition
(filed November 26, 2003)).

On May 17, 2004, applicant filed a communication with
the Board. Applicant's communication does not show proof of
service thereof on opposer's attorney of record, in
accordance with the requirements of Trademark Rule 2.119(a)
and (b). As a one time courtesy to applicant, the Board
forwards a copy of applicant's communication to opposer’
attorney of record with opposer's copy of this order.
Strict compliance with Trademark Rule 2.119 is required in

all filings with the Board.



Opposition No. 91158707

Opposer is allowed until thirty days from the mailing
date of this order to file and serve a response to
applicant's communication. If opposer files and serves a
response, applicant's is allowed fifteen days (twenty days
if service is by mail) to reply to opposer's response. See
Trademark Rule 2.119(c).

Additionally, applicant states in his communication
that he has “terminated the services of his attorney in June
2003." 1In view thereof, the correspondence address for
applicant in the Board’'s file for this proceeding is amended
to reflect applicant’s address provided in applicant's
communication, and set forth below.

-o0o-
cC:
Christopher J. Day
Law Office Of Christopher Day
340 E Palm Ln. Ste 282
Phoenix, AZ 85004
Mary L. Kelvin
Cowan Liebowitz & Latman, PC
1133 Avenue of the Americas
New York, NY 10036-6799
Lou Gordon
Astro America, LLC

3012 16" Street, # 201
San Francisco, CA 94103-3459
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Docket No. 16513.045

TRADEMARK

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In The Matter of Application Serial No. 76/420,774
Published in the Official Gazette of Apnl 15, 2003

X
BMG SONGS, INC,,
Opposer,
v. Opposition No.
ASTRO AMERICA, LLC, '
Applicant. T
X 11-26-2003
3. Puwnt & TMOf/TM Mad Ropt Dt #22
BOX TTAB FEE
Commissioner for Trademarks
2900 Crystal Drive

Arlington, VA 22202-3514

BMG SONGS, INC., a California corporation, believes that it will be damaged by

registration of the mark shown in application Serial No. 76/420,774 and having been granted

extensions of time to oppose up to and including November 26, 2003,

TBRODAST 00000029 76420774
300.00 0P

“Express Mall™ Mailing Label Number

I hereby certify that this paper or fee is being deposited with the United States
Postal Service “Express Mall Post office to Addressee™ service under 37
C.ER. 1.10 on the date indicated above and is sddressed to the Commissiener for

hereby opposes the same.

£y 325 ¢29 6H4F VS

Trademarks, 2900 Crystal Drive, Arlington, Virginia 22202-3514 on

Necermb € 20, 20¢3 Phyilis Buhe ttesr
(Date of Deposit) . y  (Pnntname)
= e
7 4 (Signature)
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As grounds for the opposition, it is alleged that:

1. For many years, Opposer BMG Songs, Inc. (referred to as “Opposer”) has been

engaged in the business of manufacturing and distributing musical sound recordings, offering

music library services, and producing, distributing, and exploiting production music under the

marks NETWORK and NETWORK MUSIC (the “NETWORK MUSIC Marks”).

2. Long prior to Applicant’s alleged date of first use of April 1, 2002, Opposer has

used its NETWORK MUSIC Marks in the United States in connection with the sale of musical

sound recordings, offering music library services, and producing, distributing, and exploiting

production music. Opposer is the owner of the following federal registrations and applications:

Mark Reg. No./ Reg./App. Goods/Services
Serial No. Date
NETWORK 1,267,749 02/21/84 Int. 9 - sound recordings of

(federal reg.) background music and sound
effects and blank magnetic
tapes and tape reels, for use in
the production of audio and
audio-visual works

1,296,973 09/18/84 Int. 41 - producing background

(federal reg.) music and commercial sound
recordings for broadcasters and
production music libraries

20f6
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Mark

Reg. No./
Serial No.

Reg./App.
Date

Goods/Services

NETWORK

2,098,885
(federal reg.)

09/23/97

Int. 9 - audio cassettes and
compact discs, audio-visual
CD-roms, computer software
and computer programs
containing digitized audio files
for use in multi-media
applications, and computer
software and CD-roms used for
searching, auditioning, editing,
converting and exporting audio
files

NETWORK MUSIC

76/537,344
(federal app.)

08/14/03

Int. 41 - providing music
libraries for use by producers of
television shows, television
advertisements, motion pictures,
video recordings, in-house
productions, and multi-media
applications

16513/045/615144.1
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Mark Reg. No./ Reg./App. Goods/Services
Serial No. Date
o e 76/540,263 08/26/03 Int. 9 - musical sound
.,.:.1‘ NETWORK (federal app.) recordings for use by producers
% music of television shows, television

advertisements, motion
pictures, video recordings, in-
house productions, and multi-
media applications; computer
software and CD-roms used for
searching, auditioning, editing, .
converting and exporting audio
files; computer software and
computer programs containing
digitized audio files for use in
multi-media applications

Int. 41 - providing music
libraries for use by producers of
television shows, television
advertisements, motion
pictures, video recordings, in-
house productions, and multi-
media applications

Registration Nos. 2,098,885, 1,296,973, and 1,267,749 have become incontestable.

3. Long prior to Applicant’s alleged date of first use of April 1, 2002, Opposer has

extensively promoted the sale of its musical sound recordings, music library services, and

production music services under the NETWORK MUSIC Marks.

4, As a result of the extensive sale and promotion of its goods and services bearing

the NETWORK MUSIC Marks for many years, Opposer has built up a valuable goodwill for its

mark.

16513/045/615144.1
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5. On June 13, 2002, Applicant Astro America, LLC filed a use-based application to
register the mark D1 MUSIC NETWORK for “music production services” in Class 41. In its
application, Applicant claimed a first use date of April 1, 2002.

6. Upon information and belief, Applicant has made no use of the D1 MUSIC
NETWORK mark prior to April 1, 2002.

7. Applicant’s services bearing the applied-for mark and Opposer’s goods and
services marked with the NETWORK MUSIC Marks are either identical or closely related and,
upon information and belief, are likely to be or are sold or rendered through the same channels of
trade to the same kinds of consumers.

8. Applicant’s mark so resembles Opposer’s NETWORK MUSIC Marks, as to be
likely, when applied to Applicant’s services, to cause confusion, to cause mistake and to deceive
with consequent injury to Opposer, the trade and the public.

WHEREFORE, Opposer believes that it will be damaged by registration of Applicant’s
mark and prays that said registration not be allowed.

Please recognize as attomeys for Opposer in this proceeding Mary L. Kevlin, Anna M.
DePalo (members of the Bar of the State of New York) and the firm of Cowan, Liebowitz &

Latman, P.C., 1133 Avenue of the Americas, New York, New York 10036-6799.

5of6
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Please address all communications to Mary L. Kevlin, Esq. at the above address.

Dated: New York, New York
November 26, 2003

Respectfully submitted,
COWAN, LIEBOWITZ & LATMAN, P.C.

Mary L. Kevhn

Anna M. DePalo

1133 Avenue of the Americas
New York, New York 10036-6799

(212) 790-9200

Attorneys for Opposer

6of6
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Cowan, Liebowitz & Latman, P.C.

LAW OFFICES

1133 Avenue of the Americas * New York, NY 10036-6799
Telephone (212) 790-9200 * Web www.cll.com * Fax (212) 575-0671

Anna M. DePale

Direct (212) 790-9217
amd@cll.com
November 26, 2003
Yia Express Mail P

-

Box TTAB FEE S

Commissioner for Trademarks
2900 Crystal Drive 11-26-2003
Arlington, Virginia 22202-3514 U:8. Pawnt & TMO%/TM Mak Aopt ot #22

Re:  BMG Songs, Inc.
Notice of Opposition Against
the Mark D1 MUSIC NETWORK,
Serial No. 76/420,774
Attormey Ref. No. 16513.045

Dear Sir:

We enclose an original and duplicate copy of a Notice of Opposition against application
Serial No. 76/420,774, published in the Official Gazette of April 15, 2003. We also enclose a
check in the amount of $300 to cover filing fees.

If the enclosed check is insufficient and additional fees are required, please charge our
Deposit Account No. 03-3415.

Kindly confirm receipt of this opposition by returning the attached postcard and address
all future correspondence to Mary L. Kevlin, Esq. at the above address.

Respectfully submitted,

Uwan. QP2

Anna DePalo

Enclosures

cc: Mary L. Kevlin, Esq. (w/o enclosures)

16513/045/615147.1
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UNITED STATES DEPARTMENT OF COMMERCE
| patent and Trademark Office
Trademark Trial and Appeal Board
2900 Crystal Drive

Arlingteon, Virginia 22202-3513

Mailed: December 8, 2003

Opposition No 51158707
Serial No. 76420774

CHRISTOPHER J DAY
LAW OFFICE OF CHRISTOPHER DAY
340 E PALM LN STE 282

PHOENIX, AZ 85004
BMG Songs, Inc

v,

Astro America, LLC

Mary L. Kevlin

Cowan Liebowitz & Latman, PC
1133 Avenue of the Americas
New York, NY 10036-6799

TAMMY LOGAN, LEGAL ASSISTANT

A notice of opposition to the registration sought in the above-
identified application has been filed. A copy of the notice is
attached.

ANSWER IS DUE FORTY DAYS after the mailing date hereof. (See Trademark
Rule 2.196 for expiration date falling on Saturday, Sunday or a
holiday) .

Proceedings will be conducted in accordance with the Trademark Rules of
Practice, set forth in Title 37, part 2, of the Code of Federal Regulations.
The parties are reminded of the recent amendments to the Trademark Rules that
affect the rules of practice before the TTAB. See Rules of Practice for
Trademark-Related Filings Under the Madrid Protocol Implementation Act, €8
Fed. R. 5%,748 (September 26, 2003} {effective November 2, 2003);
Reorganization of Correspondence and Other Provisions, 68 Fed. Reg. 48,286
(August 13, 2003} {effective September 12, 2003). Notices concerning the
rules changes, as well as the Trademark Trial and Appeal Board Manual of
Procedure (TBMP}, are available at www.uspto.gov.

The parties are particularly referred to Trademark Rule 2.126
pertaining to the form of submissiona. Paper submissions, including
but not limited to exhibits and depositions, not £filed in accordance
with Trademark Rule 2.126 may not be given consideration or entered
into the case file.



Discovery and testimony periods are set as follows:
Discovery period to open: December 28, 2003
Discovery period to close: June 25, 2004
30-day testimony period for party

in position of plaintiff to close: September 23, 2004

30-day testimony period for party
in position of defendant to close: November 22, 2004

15-day rebuttal testimony period
for plaintiff to close: January 06, 2005

A party must serve on the adverse party a copy ¢f the transcript of any
testimony taken during the party's testimony period, together with
copies of documentary exhibits, within 30 days after completion of the
taking of such testimony. See Trademark Rule 2.125.

Briefs shall be filed in accordance with Trademark Rule 2.128(a) and
(b}. An oral hearing will be set only upon request filed as provided
by Trademark Rule 2.129.

NOTE: The Board allows parties to utilize telephone conferences to
discuss or resolve many interlocutory matters that arise in inter
partes cases. See the Official Gazette notice titled "Permanent
Expansion of Telephone Conferencing on Interlocutory Matters in Inter
Partes Cases Before the Trademark Trial and Appeal Board,” 1235 TMOG 68
(June 20, 2000}). The notice is available at http://www.uspto.gov.
Interlocutory matters which the Board agrees to discuss or decide by
phone conference may be decided adversely to any party which fails to
participate.

If the parties to this proceeding are also parties to other Board
proceedings inveolving related marks or, during the pendency of this
proceeding, they become parties to such proceedings, they should notify
the Board immediately, so that the Board can consider consolidation of
proceedings.

New Developments at the Trademark Trial and Appeal Board

TTAB forms for electronic filing of extensions of time to oppose, notices of
opposition, and inter partes filings are now available at
http://estta.uspto.gov. Images of TTAB proceeding files can be viewed using
TTABVue at http://ttabvue.uspto.gov.
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Docket No. 16513.045 TRADEMARK

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In The Matter of Application Serial No. 76/420,774
Published in the Official Gazette of April 15, 2003

—— X

BMG SONGS, INC.,
Opposer,
v. " Opposition No. 91158707
ASTRO AMERICA, LLC, '

Applicant.

BOX TTAB - NO FEE |
Commissioner for Trademarks |
2900 Crystal Drive

Arlington, VA 22202-3514

MOTION FOR DEFAULT JUDGMENT

MOTION
Pursuant to Trademark Rule 2.106(a), Opposer hereby moves for a default judgment in
this proceeding because Applicant has failed to file a timely answer. In the alternative, if this

proceeding is re-opened, Opposer requests that the discovery and trial periods be reset.

“Express Mall” Mailing Label Number EV 324 414 25¢ VS

_ I bereby cestify that this paper or fee is being deposited with the Unitod States
. Postal Service “Express Mall Post office to Addressee™ service under 37

C.F.R. 1.10 on the date indicated above and is addressed to the Commissioner for
Trademarks, 2900 Crystal Drive, Arlington, Virginia 22202-3514 on

02-09-2004 felorveny % 2004 hylive Boche lter

U.5. Pawnt & TOKTM Mal Rept Ot, #36 (D’;W"’m (Print name}
P A s A
/ 7

(Signature)
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MEMORANDUM
Opposer’s motion for default judgment should be granted because Applicant has failed to
submit an answer to the Notice of Opposition. The order instituting this opposition was mailed
by the Trademark Trial and Appeal Board on December 8, 2003. As the answer was due January
17, 2004, and no answer has been filed or received, and no good cause shown, a default
judgment should be entered.

In the event, however, that this proceeding is reopened, Opposer requests that the

discovery and trial periods be reset.

Dated: New York, New York

February 9, 2004
Respectfully submitted,

COWAN, LIEBOWITZ & LATMAN, P.C.

(Y AR

Mary L. Kevlin, Esq.

Anna M. DePalo, Esq.

1133 Avenue of the Americas
New York, New York 10036-6799
(212) 790-9200

Attorneys for Opposer

20f3
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“

CERT]FICA_TE OF SERVICE
The undersigned hereby certifies that the foregoing MOTION FOR DEFAULT
JUDGMENT was served on Applicant by sending a copy by first class mail, postage prepaid, to
Applicant’s counsel on February 9, 2004, addressed as follows:
Christopher J. Day, Esq.
Law Office of Christopher Day

340 East Palm Lane, Suite 282
Phoenix, Arizona §5004

Joel S. Turtle, Esq.
55 Santa Clara Avenue
Qakland, CA 94610

Dated: February 9, 2004 jmmo\ QP&L:)

Anna M. DePalo

Jof3
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UNITED STATES DEPARTMENT OF COMMERCE
Patent and Trademark Office
Trademark Trial and Appeal Board
2900 Crystal Drive

Arlington, Virginia 22202-3513

cv Mailed: May 10, 2004
Opposition No. 91158707
BMG Songs, Inc
v.

Astro America, LLC

Answer was due on January 17, 2004. A review of the
record shows that an answer has not been filed.

This case now comes up for consideration of opposer's
motion, filed February 9, 2004, for default judgment against
applicant for failure to file an answer. The motion is
uncontested.!?

Inasmuch as applicant failed to file an answer in this
case, and failed to respond to opposer's motion in any
manner, the motion for default judgment is granted. See
Trademark Rule 2.127(a). Accordingly, judgment is hereby

entered against applicant, the notice of opposition is

1 If a defendant fails to file an answer to a complaint during
the time allowed therefor, the Board, on its own initiative, may
issue a notice of default allowing the defendant time to show
cause why default judgment should not be entered against it. The
issue of whether default judgment should be entered against a°
defendant for failure to file an answer may also be raised by
means of a motion filed by the party in the position of




Opposition No. 91158707
sustained, and registration to applicant is refused. See

Fed. R. Civ. P. 55 and Trademark Rule 2.127(a).

By the Trademark Trial
and Appeal Board

plaintiff. In such cases, the motion may serve as a substitute
for the Board's issuance of a notice of default.
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ARAMBIC ST VRO

3012 16™ STREET #201 « SAN FRANCISCO, CA. « 94103-3459
PHONE: (415) 552-1111 « FAX: (415) 552-8444 « EMAIL: lou@dimusic.com

www.dimusicnet.com
Trademark Trial and Appea! Board :
2900 Crystal Drive O
Arlington, VA, 22202
b QO‘T"'_{ 05-17-2004
RE: Serial Number-#648774;:-Opposition Number: 158707 U5, Pamat T el Reot O #46

To Whom It May Concern:

| have never received the notice datad December 8, 2003, | terminated the services of tha
attormey of record Christopher Day in June 2003, because he didn't handle the notice of
opposition to our satisfaction. He did not forward any of the papers your office thinks, [ failed to
respond to. He did not send anything to my attention other than the opposing attomeys address
and their request for an extension of time, which we granted on 2 different occasions.

| have remained in phone contact with the examining attomey’s office. Ms. Cheryl Steplight was
away last year on matemnity leave and a male attomey took her case laad while she was out. |
told him on more than one occasion that we terminated the servicas of Mr. Day and he spoka to
the replacement attomey Joel S. Turtle and he called Mr. Turtle’s office on more than one
occasion. | am confused as to why this was not put on record. verbally communicated this {o
both the examining attomey and the opposing attomeys offices. They were in constant
negotiations with Mr. Turtle trying to resolve this issue. After they wanted us to comply with
unreasonable demands that we didn't believe existed, we decided that there wasn't any conflict of
any kind, so we refused to grant the third extension.

| have never received any notices so | called Ms. Steplight's office about 2 months ago and it took
her about a month to reply because she stated that her message system was not functioning
properly and her response to the message [ left her was that this case was with your office
(TTAB) and if there were any notices they would send them to us for our response.

I will not sit back and allow the opposing party to bully us without a valid claim and ! am
requesting that your office send me the notice I never received from December and | will reply
immediately.

Thanking you in advance for your undarstanding and cooperation regarding this request. | am
going to file a complaint with the Bar Association against the attorney of record for failure to
perform his duties in a professional manner.

Sincerely,
Fgve s yrn’

Lou Gordon
Astro America, LLC
D/bta; D1 Music Network

L
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UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

2900 Crystal Drive

Arlington, Virginia 22202-3513

az Mailed: July 13, 2004

Opposition No. 91158707
BMG Songs, Inc.
V.

Astro America, LLC

Albert Zervas, Interlocutory Attorney

On May 10, 2004, the Board entered default judgment in
view of applicant's failure to respond to opposer's motion
(filed February 9, 2004) for default judgment (due to
applicant’s failure to answer the notice of opposition
{filed November 26, 2003)).

Cn May 17, 2004, applicant filed a communication with
the Board. Applicant's communication does not show proof of
service thereof on cpposer's attorney of record, in
accordance with the requirements of Trademark Rule 2.119(a)
and (b). As a one time courtesy to applicant, the Board
forwards a copy of applicant's communication to opposer’
attorney of record with opposer's copy of this order.
Strict compliance with Trademark Rule 2.119 is required in

all filings with the Board.




Opposition No. 91158707

Opposer is allowed until thirty days from the mailing
date of this order to file and serve a response to
applicant's communication. If opposer files and serves a
response, applicant's is allowed fifteen days (twenty days
if service is by mail) to reply to opposer's response. See
Trademark Rule 2.119(c¢).

Additionally, applicant states in his communication
that he has “terminated the services of his attorney in June
2003.” 1In view thereof, the correspondence address for
applicant in the Board’s file for this proceeding is amended
to reflect applicant’s address provided in applicant's
communication, and set forth below.

-o0o-
cc:
Christopher J. Day
Law Office Of Christopher Day
340 E Palm Ln. Ste 282
Phoenix, AZ 85004
Mary L. Kelvin
Cowan Liebowitz & Latman, PC
1133 Avenue of the Americas
New York, NY 10036-6799
Lou Gordon
Astro America, LLC

3012 16" Street, # 201
San Francisco, CA 94103-3459
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Dacket No. 16513.045 TRADEMARK

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In The Matter of Application Serial No. 76/420,774
Published in the Official Gazette of April 15, 2003

BMG SONGS, INC,,

Opposer,
\Z ' Opposition No.
ASTRO AMERICA, LLC,
Applicant ' —

11-26-2003
5. Pawnt & PMOTR/TM Malt Rept Dt #22

.~ BOXTTABFEE
Commissioner for Trademarks
2900 Crystal Drive
Arlington, VA 22202-3514

BMG SONGS, INC., a California corporation, believes that it will be damaged by
registration of the mark shown in application Serial No. 76/420,774 and having been granted

extensions of time to oppose up to and including November 26, 2003, hereby opposes the same.

12/02/2003 JBROOKS1 00000029 76420774
01 FC26402 300.00 0P

“Express Mall™ Mailing Labe! Number Ey 32 529 L4f VS
! hereby certify that this paper or fee is being deposited with the United States
Postal Service “Express Mail Post office to Addressee™  service under 37
C.E.R 1.10 on the date indicated above and is addressed to the Commissioner for
Trademarks, 2900 Crystal Drive, Atlington, Virginia 22202-3514 on
Necombp € 2o hollis Boheclter

5

3
{Date of Depo: %4 T (Print name)
r Z

(Signature)
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As grounds for the opposition, it is alleged that:

l. For many years, Opposer BMG Songs, Inc. (referred to as “Opposer”) has been
engaged in the business of manufacturing and distributing musical sound recordings, offering
music library services, and producing, distributing, and exploiting production music under the
marks NETWORK and NETWORK MUSIC (the “NETWORK MUSIC Marks™).

2. Long prior to Applicant’s alleged date of first use of April 1, 2002, Opposer has
used its NETWORK MUSIC Marks in the United States in connection with the sale of musical
sound recordings, offering music library services, and producing, distributing, and exploiting

production music. Opposer is the owner of the following federal registrations and applications:

Mark Reg. No/ Reg./App. Goods/Services
Serial No. Date
NETWORK 1,267,749 02/21/84 Int. 9 - sound recordings of
(federal reg.) background music and sound
effects and blank magnetic

tapes and tape reels, for use in
the production of audic and
audio-visual works

1,296,973 09/18/84 Int. 41 - producing background
(federal reg.) music and commercial sound
recordings for broadcasters and
production music libraries

2of6
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Mark

Reg. No./
Serial No.

Reg./App.
Date

Goods/Services

NETWORK

2,098,885
(federal reg.)

09/23/97

Int. 9 - audio cassettes and
compact discs, audio-visual
CD-roms, computer software
and computer programs
containing digitized audio files
for use in multi-media
applications, and computer
software and CD-roms used for
searching, auditioning, editing,
converting and exporting audio
files

NETWORK MUSIC

76/537,344
(federal app.)

(08/14/03

Int. 41 - providing music
libraries for use by producers of
television shows, television
advertisements, motion pictures,
video recordings, in-house
productions, and multi-media
applications

16513/045/615144.1
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Mark Reg. No./ Reg./App. Goods/Services
Serial No. Date
o, 76/540,263 08/26/03 Int. 9 - musical sound
S ¥ NETWORK (federal app.) recordings for use by producers
o music of television shows, television

advertisements, motion
pictures, video recordings, in-
house productions, and multi-
media applications; computer
software and CD-roms used for
searching, auditioning, editing, .
converting and exporting audio
files; computer software and
computer programs containing
digitized audio files for use in
multi-media applications

Int. 41 - providing music
libraries for use by producers of
television shows, television
advertisements, motion
pictures, video recordings, in-
house productions, and multi-
media applications

Registration Nos. 2,098,885, 1,296,973, and 1,267,749 have become incontestable.

3. Long prior to Applicant’s alleged date of first use of April 1, 2002, Opposer has

extensively promoted the sale of its musical sound recordings, music library services, and

production music services under the NETWORK MUSIC Marks.

4. As a result of the extensive sale and promotion of its goods and services bearing

the NETWORK MUSIC Marks for many years, Opposer has built up a valuable goodwill for its

mark.

16513/045/615144.1
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5. On June 13, 2002, Applicant Astro America, LLC filed a use-based application to
register the mark D1 MUSIC NETWORK for “music production services” in Class 41. In its
application, Applicant claimed a first use date of April 1, 2002.

6. Upon information and belief, Applicant has made no use of the D1 MUSIC
NETWORK mark prior to April 1, 2002,

7. Applicant’s services bearing the applied-for mark and Opposer’s goods and
services marked with the NETWORK MUSIC Marks are either identical or closely related and,
upon information and belief, are likely to be or are sold or rendered through the same channels of
trade to the same kinds of consumers.

8. Applicant’s mark so resembles Opposer’s NETWORK MUSIC Marks, as to be
likely, when applied to Applicant’s services, to cause confusion, to cause mistake and to deceive
with consequent injury to Opposer, the trade and the public.

WHEREFORE, Opposer believes that it will be damaged by registration of Applicant’s
mark and prays that said registration not be allowed.

Please recognize as attomeys for Opposer in this proceeding Mary L. Kevlin, Anna M.
DePalo (members of the Bar of the State of New York) and the firn of Cowan, Liebowitz &

Latman, P.C., 1133 Avenue of the Americas, New York, New York 10036-6799.

5of6
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Please address all communications to Mary L. Kevlin, Esq. at the above address.

Dated: New York, New York
November 26, 2003

Respectfully submitted,
COWAN, LIEBOWITZ & LATMAN, P.C.

, Mowy gt

Mary L. Kevhn

Anna M. DePalo

1133 Avenue of the Americas
New York, New York 10036-6799

(212) 790-9200

Attomneys for Opposer

60of6
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Cowan, Liebowitz & Latman, P.C.

LAW OFFICES

1133 Avenue of the Americas * New York, NY 10036-6799
Telephone (212) 7909200 * Web www.cll.com ¢ Fax (212) 575-0671

Anna M. DePalo
Direct (212) 790-9217
amd@cll.com

November 26, 2003

Via Express Mail .

Box TTAB FEE G

Commissioner for Trademarks
2900 Crystal Drive 11-26-2003
Arlington, Virginia 22202-3514 U.8. Pawnt & TMOW/TM Mel AcptDY #22

Re: BMG Songs, Inc.
Notice of Opposition Against
the Mark D1 MUSIC NETWORK,
Serial No. 76/420,774
Attorney Ref. No. 16513.045

Dear Sir:

We enclose an original and duplicate copy of a Notice of Opposition against application
Serial No. 76/420,774, published in the Official Gazette of April 15, 2003. We also enclose a
check in the amount of $300 to cover filing fees.

If the enclosed check is insufficient and additional fees are required, please charge our
Deposit Account No. 03-3415.

Kindly confirm receipt of this opposition by returning the attached postcard and address
all future correspondence to Mary L. Kevlin, Esq. at the above address.

Respectfully submitted,
Anna DePalo
Enclosures
cc: Mary L. Kevlin, Esq. (w/o enclosures)

16513/045615147.1
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UNITED STATES DEPARTMENT OF COMMERCE
Patent and Trademark Office
Trademark Trial and Appeal Board
2900 Crystal Drive

Arlington, Virginia 22202-3513

Mailed: December 8, 2003

Oppeosition No 91158707
Serial No. 76420774

CHRISTOPHER J DAY
LAW OFFICE OF CHRISTOPHER DAY
340 E PALM LN STE 282

PHOENIX, AZ 85004
BMG Songe, Inc

V.

Agtro America, LLC

Mary L. Kevlin

Cowan Liebowitz & Latman, PC
1133 Avenue of the Americas
New York, NY 10036-679%

TAMMY LOGAN, LEGAL ASSISTANT

A notice of opposition to the registration scught in the above-
identified application has been filed. A copy of the notice is
attached.

ANSWER IS DUE FORTY DAYS after the mailing date hereof. (See Trademark
Rule 2.196 for expiration date falling on Saturday, Sunday or a
holiday} .

Proceedings will be conducted in accordance with the Trademark Rules of
Practice, set forth in Title 37, part 2, of the Code of Federal Regulations.
The parties are reminded of the recent amendments to the Trademark Rules that
affect the rules of practice before the TTAB. See Rules of Practice for
Trademark-Related Filings Under the Madrid Protocol Implementation Act, 68
Fed. R. 55,748 (September 26, 2003} (effective November 2, 2003);
Reorganization of Correspondence and Other Provisions, 68 Fed. Reg. 48,286
(August 13, 2003) (effective September 12, 2003}. Notices concerning the
rules changes, as well as the Trademark Trial and Appeal Board Manual of
Procedure (TBMP), are available at www.uspto.gov.

The parties are particularly referred to Trademark Rule 2,126

pertaining to the form of submigsions. Paper submissions, including
but not limited to exhibits and depositions, not filed in accordance
with Trademark Rule 2.126 may not be given consideration or entered

into the case file.



Digcovery and testimony periods are set as follows:
Discovery period to open: December 28, 2003

Discovery period to close: June 25, 2004

3C0-day testimony period for party
in position of plaintiff to close: September 23, 2004

30-day testimony period for party
in position of defendant to close: November 22, 2004

15-day rebuttal testimony period
for plaintiff to close: January 06, 2005

A party must serve on the adverse party a copy of the transcript of any
testimony taken during the party's testimony period, together with
copies of documentary exhibits, within 30 days after completion of the
taking of such testimony. See Trademark Rule 2.125.

Briefs shall be filed in accordance with Trademark Rule 2.128(a) and
(b). An oral hearing will be set only upon request filed as provided
by Trademark Rule 2.129,

NOTE: The Board allows parties to utilize telephone conferences to
discuss or resolve many interlocutory matters that arise in inter
partes cases. See the Official Gazette notice titled “Permanent
Expansion of Telephone Conferencing on Interlocutory Matters in Inter
Partes Cases Before the Trademark Trial and Appeal Board,” 1235 TMOG 68
(June 20, 2000). The notice is available at http://www.uspto.gov.
Interlocutory matters which the Board agrees to discuss or decide by
phone conference may be decided adversely to any party which fails to

participate.

If the parties to this proceeding are also parties to other Board
proceedings involving related marks or, during the pendency of this
proceeding, they become parties to such proceedings, they should notify
the Board immediately, so that the Board can consider consolidation of
proceedings.

New Developments at the Trademark Trial and Appeal Board

TTAB forms for electronic filing of extensions of time to oppose, notices of

opposition, and inter partes filings are now available at

http://estta.uspto.gov. Images of TTAB proceeding files can be viewed using

TTABVue at http://ttabvue.uspto.gov.
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Docket No. 16513.045 TRADEMARK

-

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In The Matter of Application Serial No. 76/420,774
Published in the Official Gazette of April 15, 2003

X
BMG SONGS, INC.,
Opposer,
v, " Opposition No. 91158707
ASTRO AMERICA, LLC, '
Applicant,
..... X

BOX TTAB - NO FEE
Commissioner for Trademarks
2900 Crystal Drive

Arlington, VA 22202-3514

MOTION FOR DEFAULT JUDGMENT
MOTION
Pursuant to Trademark Rule 2.106(a), Opposer hereby moves for a default judgment in
this proceeding because Applicant has failed to file a timely answer. In the alternative, if this

proceeding is re-opened, Opposer requests that the discovery and trial periods be reset.

— —— “Express Mait™ Mailing Labe! Number EV 324 434 254 VS
“ I hereby certify that this paper or fee is being deposited with the United States
Fosial Service “Express Mall Post office o Addressee™ service under 37
C.F.R. 1.10 on the date indicated above and is addressed 1o the Commissioner for
Trademarks, 2900 Crystal Drive, Arlington, Virginia 22202-3514 on
02‘09'2004 Eh{yp{'y q, 200‘[ hf " 19 BuL ‘14 ’f_ﬂ/

U.5. Pawnt & TMOTITM Mail Rept DL #39 (Date of Bosit) (Print name)

s .
4 7 (Signature)

l1of3
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MEMORANDUM

Opposer’s motion for default judgment should be granted because Applicant has failed to
submit an answer to the Notice of Opposition. The order instituting this opposition was mailed
by the Trademark Trial and Appeal Board on December 8, 2003. As the answer was due January
17, 2004, and no answer has been filed or received, and no good cause shown, a default
judgment should be entered.

In the event, however, that this proceeding is reopened, Opposer requests that the
discovery and trial periods be reset.
Dated: New York, New York

February 9, 2004
Respectfully submitted,

COWAN, LIEBOWITZ & LATMAN, P.C.

By G’M\Aolfﬂlb

Mary L. Kevlin, Esq.

Anna M. DePalo, Esq.

1133 Avenue of the Americas
New York, New York 10036-6799
(212) 790-9200

Attorneys for Opposer

20f3
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~

CERTIFICATE OF SERVICE
The undersigned hereby certifies that the foregoing MOTION FOR DEFAULT
JUDGMENT was served on Applicant by sending a copy by first class mail, postage prepaid, to
Applicant’s counsel on February 9, 2004, addressed as follows:
Christopher J. Day, Esq.
Law Office of Christopher Day

340 East Palm Lane, Suite 282
Phoenix, Arizona 85004

Joel 8. Turtle, Esq.
55 Santa Clara Avenue
Qakland, CA 94610

Dated: February 9, 2004 GWWO\ Q/PC*L'-‘

Anna M. DePalo
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UNITED STATES DEPARTMENT OF COMMERCE
Patent and Trademark Office
Trademark Trial and Appeal Board
2900 Crystal Drive

Arlington, Virginia 22202-3513

cv Mailed: May 10, 2004
Opposition No. 91158707
BMG Songs, Inc
V.

Astro America, LLC

Answer was due on January 17, 2004. A review of the
record shows that an answer has not been filed.

This case now comes up for consideration of opposer's
motion, filed February 9, 2004, for default judgment against
applicant for failure to file an answer. The motion is
uncontested.!

Inasmuch as applicant failed to file an answer in this
case, and failed to respond to opposer's motion in any
manner, the motion for default judgment is granted. See
Trademark Rule 2.127{a). Accordingly, judgment is hereby

entered against applicant, the notice of opposition is

1 If a defendant fails to file an answer to a complaint during
the time allowed therefor, the Board, on its own initiative, may
issue a notice of default allowing the defendant time to show
cause why default judgment should not be entered against it. The
issue of whether default judgment should be entered against a
defendant for failure to file an answer may also be raised by
means of a motion filed by the party in the position of



Opposition No. 91158707

sustained, and registration to applicant is refused. See

Fed. R. Civ. P. 55 and Trademark Rule 2.127{(a).

By the Trademark Trial
and Appeal Board

plaintiff. 1In such cases, the motion may serve as a substitute
for the Board's issuance of a notice of default.
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AT T O

3012 16™ STREET #201 « SAN FRANCISCO, CA. « 94103-3459

PHONE: (415) 552-1111 « FAX: (415) 552-8444 « EMAIL: lou@dimusic.com
www.d i
Trademark Trial and Appeal Board '
2900 Crystal Drive SO I O
Ardington, VA, 22202
142011 5 05-17-2004
RE: Serial Number-¥6407#4;- Opposition Number: 158707 0.5, Patont s THOR/ T seall Pt D1, 468

To Whom It May Concemn:

| have never received the notice dated Decamber 8, 2003. | terminated the services of the
attomey of record Christopher Day in Juna 2003, because he didn't handle the notice of
opposition to our satisfaction. He did not forward any of the papers your office thinks, | failed to
respond to. He did not send anything to my attention other than the opposing attomeys address
and their request for an extension of time, which we granted on 2 different occasions.

| have remained in phone contact with the examining attomey’s offica. Ms. Cheryt Steplight was
away last year on matemity leave and a male attomey took her case load white she was out. |
told him on more than one occasion that we terminated the services of Mr. Day and he spoke to
the replacement attorney Joel S. Turtle and he called Mr. Turtle's office on mote than one
occasion. | am confused as to why this was not put on record. | verbally communicated this to
both the examining attomey and the opposing attomeys offices. They were in constant
negotiations with Mr. Turtie trying to resolve this issue. ARer they wanted us to comply with
unreasonable demands that we didn't believe existed, we decided that there wasn't any conflict of
any kind, so we refused to grant the third extension.

| have never received any notices so | called Ms. Steplight's office about 2 months ago and it tock
her about a month to reply because she stated that her message system was not functioning
properly and her respanse to the message 1 left her was that this case was with your office
(TTAB) and if there were any notices they would send them to us for our response,

| will not sit back and allow the opposing party to bully us without a valid daim and | am
requasting that your office send me the notice | never received from December and | will reply
immediately.

Thanking you in advance for your understanding and cooperation regarding this request. { am
going to file a complaint with the Bar Association against the attorney of record for failure to
perform his duties in a professional marnner.

o W
Liﬁrdon

Astro America, LLC
Dibfa: D1 Music Network

Ry
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UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

2900 Crystal Drive

Arlington, Virginia 22202-3513

az Mailed: July 13, 2004

Oppesition No. 91158707
BMG Songs, Inc.
V.

Astro America, LLC

Albert Zervas, Interlocutory Attorney

On May 10, 2004, the Board entered default judgment in
view of applicant's failure to respond to opposer's motion
{filed February 9, 2004) for default judgment (due to
applicant’s failure to answer the notice of opposition
(filed November 26, 2003)).

On May 17, 2004, applicant filed a communication with
the Board. Applicant's communication does not show proof of
service thereof on opposer's attorney of record, in
accordance with the requirements of Trademark Rule 2.119%(a)
and (b). As a one time courtesy to applicant, the Board
forwards a copy of applicant's communication to opposer’
attorney of record with opposer's copy of this order.
Strict compliance with Trademark Rule 2.119 is required in

all filings with the Board.



Opposition No. 91158707

Opposer is allowed until thirty days from the mailing
date of this order to file and serve a response to
applicant's communication. If opposer files and serves a
response, applicant's is allowed fifteen days (twenty days
if service is by mail) to reply to opposer's response. See
Trademark Rule 2.118(c).

Additionally, applicant states in his communication
that he has “terminated the services of his attorney in June
2003.” In view thereof, the correspondence address for
applicant in the Board’s file for this proceeding is amended
to reflect applicant’s address provided in applicant's
communication, and set forth below.

-00o-
cc:
Christopher J. Day
Law Office Of Christopher Day
340 E Palm Ln. Ste 282
Phoenix, AZ 85004
Mary L. Kelvin
Cowan Liebowitz & Latman, PC
1133 Avenue of the Americas
New York, NY 10036-6799
Lou Gordon
Astro America, LLC

3012 16" Street, # 201
San Francisco, CA 94103-3458S
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Docket No. 16513.045 TRADEMARK

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In The Matter of Application Serial No. 76/420,774
Published in the Official Gazette of April 15, 2003

X
BMG SONGS, INC.,
Opposer,
V. ' Opposition No.
ASTRO AMERICA, LLC, '
Apptcant ' T
. < 11-26-2003

T3 Pawnt & TMOf/TM Mall Rcpt Dt #22

.~ BOXTTABFEE
Commissioner for Trademarks
2900 Crystal Drive
Arlington, VA 22202-3514

BMG SONGS, INC., a California corporation, believes that it will be damaged by
registration of the mark shown in application Serial No. 76/420,774 and having been granted

extensions of time to oppose up to and including November 26, 2003, hereby opposes the same.

12/02/2003 JBROOKS1 00000023 76420774
01 FC:6402 300.00 0P

“Express Mall™ Mailing Label Number Eyv 325 29 Lwf VS

I hereby certify that this paper or fee is being deposited with the United States
Postal Service “Express Mall Post office to Addressee” service under 37
C.F.R. 1.10 on the date indicated above and is sdd d to the Comm ixsi for
Trademarks, 2900 Crystal Drive, Arlington, Virginia 22202-3514 on
Nevcemb € 24, 2003 PDhyllis B duclter

(Date of Deposit) . T (Print name)

e 4 (Signature)
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As grounds for the opposition, it is alleged that:

1. For many years, Opposer BMG Songs, Inc. {referred to as “Opposer™) has been

engaged in the business of manufacturing and distributing musical sound recordings, offering

music library services, and producing, distributing, and exploiting production music under the

marks NETWORK and NETWORK MUSIC (the “NETWORK MUSIC Marks™).

2. Long prior to Applicant’s alleged date of first use of April 1, 2002, Opposer has

used its NETWORK MUSIC Marks in the United States in connection with the sale of musical

sound recordings, offering music library services, and producing, distributing, and exploiting

production music. Opposer is the owner of the following federal registrations and applications:

Mark Reg. No./ Reg./App. Goods/Services
Serial No. Date
NETWORK 1,267,749 02/21/84 Int. 9 - sound recordings of
(federal reg.) background music and sound
effects and blank magnetic
tapes and tape reels, for use in
the production of audio and
audio-visual works
1,296,973 09/18/84 Int. 41 - producing background
W (federal reg_) muSic and CommerCial souﬂd
: recordings for broadcasters and
production music libraries
20f6
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Mark

Reg. No./
Serial No.

Reg./App.
Date

Goods/Services

NETWORK

2,098,885
(federal reg.)

09/23/97

Int. 9 - audio cassettes and
compact discs, audio-visual
CD-roms, computer software
and computer programs
containing digitized audio files
for use in multi-media
applications, and computer
software and CD-roms used for
searching, auditioning, editing,
converting and exporting audio
files

NETWORK MUSIC

76/537,344
(federal app.)

08/14/03

Int. 41 - providing music
libraries for use by producers of
television shows, television
advertisements, motion pictures,
video recordings, in-house
productions, and multi-media
applications

16513/045/615144.1

Jofé6




Mark Reg. No./ Reg./App. Goods/Services
Serial No. Date
. 76/540,263 08/26/03 Int. 9 - musical sound
ST NMETWORK (federal app.) recordings for use by producers

of television shows, television
advertisements, motion
pictures, video recordings, in-
house productions, and multi-
media applications; computer
software and CD-roms used for
searching, auditioning, editing, .
converting and exporting audio
files; computer software and
computer programs containing
digitized audio files for use in
multi-media applications

Int. 41 - providing music
libraries for use by producers of
television shows, television
advertisements, motion
pictures, video recordings, in-
house productions, and muiti-
media applications

Registration Nos. 2,098,885, 1,296,973, and 1,267,749 have become incontestable.

3. Long prior to Applicant’s alleged date of first use of April 1, 2002, Opposer has

extensively promoted the sale of its musical sound recordings, music library services, and

production music services under the NETWORK MUSIC Marks.

4. As a result of the extensive sale and promotion of its goods and services bearing

the NETWORK MUSIC Marks for many years, Opposer has built up a valuable goodwill for its

mark.

16513/045/615144.1
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S. On June 13, 2002, Applicant Astro America, LLC filed a use-based application to
register the mark D1 MUSIC NETWORK for “music production services” in Class 41. In its
application, Applicant claimed a first use date of Apnl 1, 2002.

6. Upon information and belief, Applicant has made no use of the D1 MUSIC
NETWORK mark prior to April 1, 2002,

7. Applicant’s services bearing the applied-for mark and Opposer’s goods and
services marked with the NETWORK MUSIC Marks are either identical or closely related and,
upon information and belief, are likely to be or are sold or rendered through the same channels of
trade to the same kinds of consumers.

8. Applicant’s mark so resembles Opposer's NETWORK MUSIC Marks, as to be
likely, when applied to Applicant’s services, to cause confusion, to cause mistake and to deceive
with consequent injury to Opposer, the trade and the public.

WHEREFORE, Opposer believes that it will be damaged by registration of Applicant’s
mark and prays that said registration not be allowed.

Please recognize as attorneys for Opposer in this proceeding Mary L. Kevlin, Anna M.
DePalo (members of the Bar of the State of New York) and the firm of Cowan, Liebowitz &

Latman, P.C., 1133 Avenue of the Americas, New York, New York 10036-6799.

Sof6
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Please address all communications to Mary L. Kevlin, Esq. at the above address.

Dated: New York, New York
November 26, 2003

Respectfully submitted,
COWAN, LIEBOWITZ & LATMAN, P.C.

/Moy Ehisten

Mary L. Kevhn

Anna M. DePalo

1133 Avenue of the Americas
New York, New York 10036-6799

(212) 790-9200

Attorneys for Opposer

6 of 6

16513/045/615144.1




Cowan, Liebowitz & Latman, P.C.

LAW OFFICES

1133 Avenue of the Americas * New York, NY 10036-6799
Telephone (212) 790-9200 *+ Web www.cll.com + Fax (212) 575-0671

Anna M. DePalo
Direct (212) 790-9217
amd@cll.com

November 26, 2003

Via Express Mail .

Box TTAB FEE U

Commissioner for Trademarks
2900 Crystal Drive 11-28-2003
Arlington, Virginia 22202-3514 U-8. Patent & TMOMR/TM sk Mot Dt 422

Re: BMG Songs, Inc.
Notice of Opposition Against
the Mark D1 MUSIC NETWORK,
Serial No. 76/420,774
Attorney Ref. No. 16513.045

Dear Sir:

We enclose an original and duplicate copy of a Notice of Opposition against application
Serial No. 76/420,774, published in the Official Gazette of April 15, 2003. We also enclose a
check in the amount of $300 to cover filing fees.

If the enclosed check is insufficient and additional fees are required, please charge our
Deposit Account No. 03-3415.

Kindly confirm receipt of this opposition by returning the attached postcard and address
all future correspondence to Mary L. Kevlin, Esq. at the above address.

Respectfully submitted,

(s, RE

Anna DePalo

Enclosures

cc: Mary L. Kevlin, Esq. (w/o enclosures)

16513/045/615147.1
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UNITED STATES DEPARTMENT OF COMMERCE
'  Patent and Trademark Office
Trademark Trial and Appeal Board
2900 Crystal Drive

Arlington, Virginia 22202-3513

Mailed: December 8, 2003

Oppogition No 951158707
Serial No. 76420774

CHRISTOPHER J DAY
LAW OFFICE OF CHRISTOPHER DAY
340 E PALM LN STE 282

PHOENIX, AZ 85004
BMG Songs, Inc

V.

Astro America, LLC

Mary L. Kevlin

Cowan Liebowitz & Latman, PC
1133 Avenue of the Americas
New York, NY 10036-6799

TAMMY LOGAN, LEGAL ASSISTANT

A notice of oppesition to the registration scought in the above-
identified application has been filed. A copy of the notice is
attached.

ANSWER IS DUE FORTY DAYS after the mailing date hereof. (See Trademark
Rule 2.196 for expiration date falling on Saturday, Sunday or a
holiday) .

Proceedings will be conducted in accordance with the Trademark Rules of
Practice, set forth in Title 37, part 2, of the Code of Federal Regulations.
The parties are reminded of the recent amendments to the Trademark Rules that
affect the rules of practice before the TTAB. See Rules of Practice for
Trademark-Related Filings Under the Madrid Protocol Implementation Act, 68
Fed. R. 55,748 (September 26, 2003) (effective November 2, 2003);
Reorganization of Correspondence and Other Provisions, 68 Fed. Reg. 48,286
{(August 13, 2003) (effective September 12, 2003). Notices concerning the
rules changes, as well as the Trademark Trial and Appeal Board Manual of
Procedure {TBMP}, are available at www.uspto.gov.

The parties are particularly referred to Trademark Rule 2.126
pertaining to the form of submissiona. Paper submissionsa, including
but not limited to exhibits and depositions, not filed in accordance
with Trademark Rule 2.126 may not be given consideration or entered
into the case file.



Digcovery and testimony periods are get as follows:
Discovery period to open: December 28, 2003

Discovery period to close: June 25, 2004

30-day testimony period for party
in position of plaintiff to close: September 23, 2004

30-day testimony period for party
in position of defendant to close: November 22, 2004

i5-day rebuttal testimony period
for plaintiff to close: January 06, 2005

A party must serve on the adverse party a copy of the transcript of any
testimony taken during the party's testimony period, together with
copies of documentary exhibits, within 30 days after completion of the
taking of such testimony. See Trademark Rule 2.125.

Briefs shall be filed in accordance with Trademark Rule 2.128(a) and
(b}. BAn oral hearing will be set only upon request filed as provided
by Trademark Rule 2.129.

NOTE: The Board allows parties to utilize telephone conferences to
discuss or resolve many interlocutory matters that arise in inter
partes cases. See the Official Gazette notice titled "Permanent
Expansion of Telephone Conferencing on Interlocutory Matters in Inter
Partes Cases Before the Trademark Trial and Appeal Board,” 1235 TMOG 68
(June 20, 2000). The notice is available at http://www.uspto.gov.
Interlocutory matters which the Board agrees to discuss or decide by
phone conference may be decided adversely to any party which fails to

participate.

If the parties to this proceeding are also parties to other Board
proceedings involving related marks or, during the pendency of this
proceeding, they become parties to such proceedings, they should notify
the Board immediately, so that the Board can consider consolidation of
proceedings.

New Developments at the Trademark Trial and Appeal Board

TTAB forms for electronic filing of extensions of time to oppose, notices of
opposition, and inter partes filings are now available at
htep://estta.uspte.gov. Images of TTAB proceeding files can be viewed using
TTABVue at http://ttabwvue.uspteo.gov.
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Docket No. 16513.045 TRADEMARK

-/

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In The Matter of Application Serial No. 76/420,774
Published in the Official Gazette of April 15, 2003

X
BMG SONGS, INC,,
Opposer,
V. . Opposition No. 91158707
ASTRO AMERICA, LLC, '
Applicant.
X

BOX TTAB - NO FEE
Commissioner for Trademarks
2900 Crystal Drive

Arlington, VA 22202-3514

MOTION FOR DEFAULT JUDGMENT

MOTION
Pursuant to Trademark Rule 2.106(a), Opposer hereby moves for a default judgment in
this proceeding because Applicant has failed to file a timely answer. In the altemative, if this

proceeding is re-opened, Opposer requests that the discovery and trial periods be reset.

. —. _ . “Express Malf* Mailing Label Number EV 324 41§ 259 VS
_ 1 hereby centify that this paper or fee is being deposited with the United States
Postal Service “Eapress Mall Post officc to Addressec” scrvice under 37

C.F.R. 1.10 on the date indicated above and is addressed to the Commissioner for
Trademarks, 2900 Crystal Drive, Arlington, Virginia 22202-3514 on

02-09-2004 Blbrvory 4. 2004 holts Buche fter
U.S. Patent & TMOC/TI Mall Rept Ot #30 m“;ﬁ“’“) _ (Priat ramc)
7 7 {Signature)
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)

MEMORANDUM

Opposer’s motion for default judgment should be granted because Applicant has failed to
submit an answer to the Notice of Opposition. The order instituting this opposition was mailed
by the Trademark Trial and Appeal Board on December 8, 2003. As the answer was due January
17, 2004, and no answer has been filed or received, and no good cause shown, a default
judgment should be entered.

In the event, however, that this proceeding is reopened, Opposer requests that the
discovery and trial periods be reset.
Dated: New York, New York

February 9, 2004
Respectfully submitted,

COWAN, LIEBOWITZ & LATMAN, P.C.

By G’%O‘-ﬁ‘h

Mary L. Keviin, Esq.

Anna M, DePalo, Esq.

1133 Avenue of the Americas
New York, New York 10036-6799
(212) 790-9200

Attorneys for Opposer

20f3
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that the foregoing MOTION FOR DEFAULT
JUDGMENT was served on Applicant by sending a copy by first class mail, postage prepaid, to
Applicant’s counsel on February 9, 2004, addressed as follows:
Christopher J. Day, Esq.
Law Office of Christopher Day

340 East Palm Lane, Suite 282
Phoenix, Arizona 85004

Joel S. Turtle, Esq.
55 Santa Clara Avenue
Qakland, CA 94610

Dated: February 9, 2004 G\frm\ Mm

Anna M. DePalo
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UNITED STATES DEPARTMENT OF COMMERCE
Patent and Trademark Office
Trademark Trial and Appeal Board
2900 Crystal Drive

Arlington, Virginia 22202-3813

cv Mailed: May 10, 2004
Opposition No. 91158707
BMG Songs, Inc
V.

Astro America, LLC

Answer was due on January 17, 2004. A review of the
record shows that an answer has not been filed.

This case now comes up for consideration of opposer's
motion, filed February 9, 2004, for default judgment against
applicant for failure to file an answer. The motion is
unceontested.!?

Inasmuch as applicant failed to file an answer in this
case, and failed to respond to opposer's motion in any
manner, the motion for default judgment is granted. See
Trademark Rule 2.127(a}. Accordingly, judgment is hereby

entered against applicant, the notice of opposition is

1 I1f a defendant fails to file an answer to a complaint during
the time allowed therefor, the Board, on its own initiative, may
issue a notice of default allowing the defendant time to show
cause why default judgment should not be entered against it. The
issue of whether default' judgment should be entered against a
defendant for failure to file an answer may also be raised by
means of a motion filed by the party in the position of



Opposition No. 91158707
sustained, and registration to applicant is refused. See

Fed. R. Civ. P. 55 and Trademark Rule 2.127(a).

By the Trademark Trial
and Appeal Board

plaintiff. In such cases, the motion may serve as a substitute
for the Board's issuance of a notice of default.
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3012 16™ STREET #201 « SAN FRANCISCO, CA. « 94103-3459
PHONE: (415) 552-1111 « FAX: (415) 552-8444 « EMAIL: fou@d1music.com
www.dimusicnet.com

Trademark Trial and Appeal Board '
2900 Crystal Drive A FTNL0 R T A e
Artington, VA, 22202
71N 2011 ‘-{ 05-17-2004
RE: Serial Number-76487%4;-Opposition Number; 158707 S, Pemnta T A

Yo Whom It May Concern:

I have never received the notice dated December 8, 2003. | terminated the services of the
attomey of record Christopher Day in June 2003, because he didn't handle the notice of
oppasition to our satisfaction. He did not forward any of the papers your office thinks, | failed to
respond to. He did not send anything to my attention other than the opposing attorneys address
and their request for an extension of time, which we granted on 2 different accasions.

| have remained in phone contact with the examining attorney’s office. Ms. Cheryl Steplight was
away last year on matemity leave and a male attomey took her case load while she was out. |
told him on more than one occasion that we terminated the servicas of Mr. Day and ha spoke to
the replacement attorey Joel S. Turtle and he caiied Mr. Turtle's office on more than one
occasion. | am confused as to why this was not put on record. | verbalty communicated this to
both the examining attomey and the opposing attomeys offices. They were in constant
negotiations with Mr. Turtie trying to resolve this issue. After they wanted us to comply with
unreasonable demands that we didn't believe existed, we decided that there wasn't any conflict of
any kind, so we refused to grant the third extension,

( have never received any notices so | called Ms. Steplight's office about 2 manths ago and it took
her about a month to reply because she stated that her message system was not functioning
properly and her response to the message | left her was that this case was with your office
(TTAB) and if there were any notices they would send them to us for our response. |

I will not sit back and allow the opposing party to bully us without a vatid daim and | am
requesting that your office send me the notice | never received from December and | will reply
immediately.

Thanking you in advance for your understanding and cooperation regarding this request. | am
going to file a complaint with the Bar Association against the attorney of record for failure to
perform his duties in a professional manner.

3 W
Lﬁﬁrdon

Astro America, LLC
D/bla: D1 Music Network

3L
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UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

29006 Crystal Drive

Arlington, Virginia 22202-3513

az Mailed: July 13, 2004

Opposition No. 91158707
BMG Songs, Inc.
V.

Astro America, LLC
Albert Zervas, Interlocutory Attorney

On May 10, 2004, the Board entered default judgment in
view of applicant's failure to respond to opposer's motion
(filed February 9, 2004) for default judgment (due to
applicant’s failure to answer the notice of opposition
(filed November 26, 2003)).

On May 17, 2004, applicant filed a communication with
the Board. Applicant's communication does not show proof of
service thereof on opposer's attorney of record, in
accordance with the requirements of Trademark Rule 2.119(a)
and (b). As a one time courtesy to applicant, the Board
forwards a copy of applicant's communication to opposer’
attorney of record with opposer's copy of this order.
Strict compliance with Trademark Rule 2.119 is requ%red in

all filings with the Board.



Opposition No. 91158707

Opposer is allowed until thirty days from the mailing
date of this order to file and serve a response to
applicant's communication. If opposer files and serves a
response, applicant's is allowed fifteen days (twenty days
if service is by mail} to reply to opposer's response. See
Trademark Rule 2.119{c).

Additionally, applicant states in his communication
that he has “terminated the services of his attorney in June
2003.7 1In view thereof, the correspondence address for
applicant in the Board’s file for this proceeding is amended
to reflect applicant’s address provided in applicant's
communication, and set forth below.

-o0o-
cc:
Christopher J. Day
Law Office Of Christopher Day
340 E Palm Ln. Ste 282
Phoenix, AZ 85004
Mary L. Kelvin
Cowan Liebowitz & Latman, PC
1133 Avenue of the Americas
New York, NY 10036-6799
Lou Gordon
Astro America, LLC

3012 16" Street, # 201
San Francisco, CA 94103-3459
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Docket No. 16513.045 TRADEMARK

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In The Matter of Application Serial No. 76/420,774
Published in the Official Gazette of April 15, 2003

- X
BMG SONGS, INC,,
Opposer,
V. Opposition No.
ASTRO AMERICA, LLC, ’
Applicant. l - — -
\ x 11-28-2003

3. Pawnt & TMOTcTM Med Pupt DL 922

.~ BOXTTABFEE
Commissioner for Trademarks
2900 Crystal Drive
Arlington, VA 22202-3514

BMG SONGS, INC., a California corporation, believes that it will be damaged by
registration of the mark shown in application Serial No. 76/420,774 and having been granted

extensions of time to oppose up to and including November 26, 2003, hereby opposes the same.

12702/2003 JBRODXS1 00000023 76420774
01 FC:6402 300.00 0P

“Express Mail” Mailing Labe! Number £y 325 29 &4F VS

I hercby cenify that this paper or fee is being deposited with the United States
Postal Service “Express Mail Post office to Addressee™ service under 7
C.F.R. 1.10 on the date indicated above and is sddressed to the Commissioner for
Trademarks, 2900 Crystal Drive, Arlington, Virginia 22202-3514 on

Necomb er 24, 2063 u ite

(Date of Deposit) . (Print name)

’ 7 (Signature)}

1 of6
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As grounds for the opposition, it is alleged that:

L. For many years, Opposer BMG Songs, Inc. (referred to as “Opposer”) has been

engaged in the business of manufacturing and distributing musical sound recordings, offering

music library services, and producing, distributing, and exploiting production music under the

marks NETWORK and NETWORK MUSIC (the “NETWORK MUSIC Marks”).

2. Long prior to Applicant’s alleged date of first use of April 1, 2002, Opposer has

used its NETWORK MUSIC Marks in the United States in connection with the sale of musical

sound recordings, offering music library services, and producing, distributing, and exploiting

production music. Opposer is the owner of the following federal registrations and applications:

Mark Reg. No./ Reg./App. Goods/Services
Serial No. Date
NETWORK 1,267,749 02/21/84 Int. 9 - sound recordings of
(federal reg.) background music and sound
effects and blank magnetic
tapes and tape reels, for use in
the production of audio and
audio-visual works
1,296,973 09/18/84 Int. 41 - producing background
%m (fcderal reg_) music and commercial sound
; ' recordings for broadcasters and
production music libraries
2 of 6

16513/045/615144.1



Mark

Reg. No./
Serial No.

Reg./App.
Date

Goods/Services

NETWORK

2,098,885
(federal reg.)

09/23/97

Int. 9 - audio cassettes and
compact discs, audio-visual
CD-roms, computer software
and computer programs
containing digitized audio files
for use in multi-media
applications, and computer
software and CD-roms used for
searching, auditioning, editing,
converting and exporting audio
files

NETWORK MUSIC

76/537,344
(federal app.)

08/14/03

Int. 41 - providing music
libraries for use by producers of
television shows, television
advertisements, motion pictures,
video recordings, in-house
productions, and multi-media
applications

16513/045/615144.1
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Mark Reg. No./ Reg./App. Goods/Services
Serial No. Date
o, 76/540,263 08/26/03 Int. 9 - musical sound
o ." NETWORK (federal app.) recordings for use by producers
* musilc of television shows, television

advertisements, motion
pictures, video recordings, in-
house productions, and multi-
media applications; computer
software and CD-roms used for
searching, auditioning, editing, -
converting and exporting audio
files; computer software and
computer programs containing
digitized audio files for use in
multi-media applications

Int. 41 - providing music
libraries for use by producers of
television shows, television
advertisements, motion
pictures, video recordings, in-
house productions, and mult-
media applications

Registration Nos. 2,098,885, 1,296,973, and 1,267,749 have become incontestable.

3. Long prior to Applicant’s alleged date of first use of April 1, 2002, Opposer has

extensively promoted the sale of its musical sound recordings, music library services, and

production music services under the NETWORK MUSIC Marks.

4. As a result of the extensive sale and promotion of its goods and services bearing

the NETWORK MUSIC Marks for many years, Opposer has built up a valuable goodwill for its

mark,

16513/045/615144.1
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5. On June 13, 2002, Applicant Astro America, LLC filed a use-based application to
register the mark D1 MUSIC NETWORK for “music production services” in Class 41. In its
application, Applicant claimed a first use date of April 1, 2002.

6. Upon information and belief, Applicant has made no use of the D1 MUSIC
NETWORK mark prior to April 1, 2002.

7. Applicant’s services bearing the applied-for mark and Opposer’s goods and

services marked with the NETWORK MUSIC Marks are either identical or closely related and,

upon information and belief, are likely to be or are sold or rendered through the same channels of

trade to the same kinds of consumers.

8. Applicant’s mark so resembles Opposer’s NETWORK MUSIC Marks, as to be
likely, when applied to Applicant’s services, to cause confusion, to cause mistake and to deceive
with consequent injury to Opposer, the trade and the public.

WHEREFORE, Opposer believes that it will be damaged by registration of Applicant’s

mark and prays that said registration not be allowed.
Please recognize as attorneys for Opposer in this proceeding Mary L. Kevlin, Anna M.
DePalo (members of the Bar of the State of New York) and the firm of Cowan, Liebowitz &

Latman, P.C., 1133 Avenue of the Americas, New York, New York 10036-6799.

50f6
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Please address all communications to Mary L. Kevlin, Esq. at the above address.

Dated: New York, New York
November 26, 2003

Respectfully submitted,
COWAN, LIEBOWITZ & LATMAN, P.C.

Mary L. Ke\gn

Anna M. DePalo

1133 Avenue of the Americas
New York, New York 10036-6799
(212) 790-9200

Attorneys for Opposer

6of 6
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Cowan, Liebowitz & Latman, P.C.

LAW OFFICES

1133 Avenue of the Americas * New York, NY 10036-6799

Telephone (212) 7909200 ¢ Web www.cll.com ¢ Fax(212) 575-0671

November 26, 2003

Via Express Mail

Box TTAB FEE

Commissioner for Trademarks
2900 Crystal Drive

Arlington, Virginia 22202-3514

Re: BMG Songs, Inc.
Notice of Opposition Against
the Mark D1 MUSIC NETWORK,
Senal No. 76/420,774
Attorney Ref. No. 16513.045

Dear Sir:

Anna M. DePalo
Direct (212) 790-9217
amd@cll.com

-

11-28-2003
U8, Patnt & TMOT/TM Mall Rop1 0t #22

We enclose an original and duplicate copy of a Notice of Opposition against application
Serial No. 76/420,774, published in the Official Gazette of April 15, 2003. We also enclose a

check in the amount of $300 to cover filing fees.

If the enclosed check is insufficient and additional fees are required, please charge our

Deposit Account No. 03-3415.

Kindly confirm receipt of this opposition by returning the attached postcard and address
all future correspondence to Mary L. Kevlin, Esq. at the above address.

Respectfully submitted,

(a2

Anna DePalo

Enclosures

ce: Mary L. Kevlin, Esq. (w/o enclosures)

16513/045/615147.1
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UNITED STATES DEPARTMENT OF COMMERCE
Patent and Trademark Office
Trademark Trial and Appeal Board
2900 Crystal Drive

Arlington, Virginia 22202-3513

Mailed: December 8, 2003

Opposition No 951158707
Serial No. 76420774

CHRISTOPHER J DAY
LAW OFFICE OF CHRISTOPHER DAY
340 E PALM LN STE 282

PHOENIX, AZ 85004
BMG Sengs, Inc

V.

Astro America, LLC

Mary L. Kevlin

Cowan Liebowitz & Latman, PC
1133 Avenue of the Americas
New York, NY 10036-6799

TAMMY LOGAN, LEGAL ASSISTANT

A notice of opposition to the registration sought in the above-
identified application has been filed. A copy of the notice is
attached.

ANSWER IS DUE PORTY DAYS after the mailing date hereof. (See Trademark
Rule 2.196 for expiration date falling on Saturday, Sunday or a
holiday) .

Proceedings will be conducted in accordance with the Trademark Rules of
Practice, set forth in Title 37, part 2, of the Code of Federal Regulations.
The parties are reminded of the recent amendments to the Trademark Rules that
affect the rules of practice before the TTAE. See Rules of Practice for
Trademark-Related Filings Under the Madrid Protocol Implementation Act, €8
Fed. R. 55,748 (September 26, 2003) (effective November 2, 2003);
Reorganization of Correspondence and Other Provisions, 68 Fed. Reg. 48,286
{August 13, 2003) (effective September 12, 2003). Notices concerning the
rules changes, as well as the Trademark Trial and Appeal Board Manual of
Procedure (TBMP), are available at www.uspto.gev.

The parties are particularly referred to Trademark Rule 2.126

pertaining to the form of submissions. Paper submigaions, including
but not limited to exhibits and depositions, not filed in accordance
with Trademark Rule 2.126 may not be given conalderation or entered

into the case file.




Discovery and testimony periods are set as follows:
Discovery period to open: December 28, 2003

Discovery period to close: June 25, 2004

30-day testimeny period for party
in position of plaintiff to close: September 23, 2004

30-day testimony period for party
in position of defendant to close: November 22, 2004

15-day rebuttal testimony period
for plaintiff to close: January 06, 2005

A party must serve on the adverse party a copy of the transcript of any
testimony taken during the party's testimony period, together with
copies of documentary exhibits, within 30 days after completion of the
taking of such testimony. See Trademark Rule 2.125.

Briefs shall be filed in accordance with Trademark Rule 2.128{a} and
(b). An oral hearing will be set only upon request filed as provided
by Trademark Rule 2.129.

NOTE: The Board allows parties to utilize telephone conferences to
discuss or resolve many interlocutory matters that arise in inter
partes cases. See the Official Gazette notice titled “Permanent
Expansion of Telephone Conferencing on Interlocutory Matters in Inter
Partes Cases Before the Trademark Trial and Appeal Board,” 1235 TMOG 68
{June 20, 2000). The notice is available at http://www.uspto.gov.
Interlocutory matters which the Board agrees to discuss or decide by
phone conference may be decided adversely to any party which fails to
participate.

If the parties to this proceeding are also parties to other Board
proceedings involving related marks or, during the pendency of this
proceeding, they become parties to such proceedings, they should notify
the Board immediately, so that the Board can consider consolidation of
proceedings.

New Developments at the Trademark Trial and Appeal Board

TTAB forms for electronic filing of extensions of time to oppose, notices of
opposition, and inter partes filings are now available at
http://estta.uspto.gov. Images of TTAB proceeding files can be viewed using
TTABVue at http://ttabvue.uspto.gov.
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Docket No. 16513.045 TRADEMARK

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In The Matter of Application Serial No. 76/420,774
Published in the Official Gazette of April 15, 2003

X
BMG SONGS, INC.,
Opposer,
v. Opposition No. 91158707
ASTRO AMERICA, LLC, '
Applicant.
X

BOX TTAB - NO FEE
Commissioner for Trademarks
2900 Crystal Drive

Arlington, VA 22202-3514

MOTION FOR DEFAULT JUDGMENT

MOTION
Pursuant to Trademark Rule 2.106(a), Opposer hereby moves for a default judgment in
this proceeding because Applicant has failed to file a timely answer. In the alternative, if this

proceeding is re-opened, Opposer requests that the discovery and trial periods be reset.

“Express Mall™ Mailing Label Number EV 324 414 25% 'l

- ! hereby certify that this paper ar fee is being deposited with the United States
. Postal Service “Express Mall Post office 1o Addressee” service under 37

C.F.R. 1.10 on the date indicated above and is addressed to the Commissioner for
Trademarks, 2900 Crystal Drive, Aﬂiﬁgmn. Virginia 22202-3514 on

02-09-2004 Bbrvery 1. 200y hy ftis Bucha Her
U.5. Pawnt & TMOT/TM Mall Ficpt Dt #39 (Datc;ﬁosit) (Print namc)
4 V4 4 - (Signature)
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MEMORANDUM

Opposer’s motion for default judgment should be granted because Applicant has failed to
submit an answer to the Notice of Opposition. The order instituting this opposition was mailed
by the Trademark Trial and Appeal Board on December 8, 2003. As the answer was due January
17, 2004, and no answer has been filed or received, and no good cause shown, a default
judgment should be entered.

In the event, however, that this proceeding is reopened, Opposer requests that the
discovery and trial periods be reset.

Dated; New York, New York

February 9, 2004
Respectfully submitted,

COWAN, LIEBOWITZ & LATMAN, P.C.

by Uwua Ofola

Mary L. Kevlin, Esq.

Anna M. DePalo, Esq.

1133 Avenue of the Americas
New York, New York 10036-6799
(212) 790-9200

Attorneys for Opposer

20f3
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The undersigned hereby certifies that the foregoing MOTION FOR DEFAULT

JUDGMENT was served on Applicant by sending a copy by first class mail, postage prepaid, to

CERTIFICATE OF SERVICE

Applicant’s counsel on February 9, 2004, addressed as follows:

Dated: February 9, 2004

16513/011/622258.1

Christopher J. Day, Esq.
Law Office of Christopher Day
340 East Palm Lane, Suite 282

Phoenix, Arizona 85004

Joel S. Turtle, Esq.
55 Santa Clara Avenue
QOakland, CA 94610

(o Dfas

Anna M. DePalo
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UNITED STATES DEPARTMENT OF COMMERCE
Patent and Trademark Office
Trademark Trial and Appeal Board
2900 Crystal Drive

Arlington, Virginia 22202-3513

cv Mailed: May 10, 2004
Opposition No. 91158707
BMG Songs, Inc
V.

Astro America, LLC

Answer was due on January 17, 2004. A review of the
record shows that an answer has not been filed.

This case now comes up for consideration of opposer's
motion, filed February 9, 2004, for default judgment against
applicant for failure to file an answer. The motion is
uncontested.?

Inasmuch as applicant failed to file an answer in this
case, and failed to respond to opposer's motion in any
manner, the motion for default judgment is granted. See
Trademark Rule 2.127(a). Accordingly, judgment is hereby

entered against applicant, the notice of opposition is

1 If a defendant fails to file an answer to a complaint during
the time allowed therefor, the Board, on its own initiative, may
issue a notice of default allowing the defendant time to show
cause why default judgment should not be entered against it. The
issue of whether default judgment should be entered against a
defendant for failure to file an answer may also be raised by
means of a motion filed by the party in the position of



Opposition No. 91158707
sustained, and registration to applicant is refused. See

Fed. R. Civ. P. 55 and Trademark Rule 2.127(a).

By the Trademark Trial
and Appeal Board

plaintiff. 1In such cases, the motion may serve as a substitute
for the Board's issuance of a notice of default.
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3012 16™ STREET #201 « SAN FRANCISCO, CA. « 94103-3459
PHONE: (415) 552-1111 « FAX: (415) 552-8444 « EMAIL: Jou@dimusic.com
www.dimusicnet.com

Trademark Trial and Appeal Board ,
2500 Crystal Drive ET R TR f R
Arlington, VA. 22202
A by o114 05-17-2004
RE: Serial Number:-#648774; Opposition Number; 158707 U, Parnta T vl Aot DL 080

To Whom It May Concem:;

I have never received the notice dated December 8, 2003. | terminated the services of the
attomey of record Christopher Day in June 2003, because he didn't handle the natice of
opposition to our satisfaction. He did not forward any of the papers your office thinks, | failed to
respond to. He did not send anything to my attention other than the opposing aftomeys address
and their request for an extension of time, which we granted on 2 different occasions.

| have remained in phone contact with the examining attorney’s office. Ms. Cheryl Steplight was
away last year on matemity leave and a male attorney took her case load while she was out. |
told him on more than one occasion that we temminated the services of Mr. Day and ha spoke to
the replacament attorney Joel S. Turtle and he called Mr. Turtle's office on more than one
occasion. | am confused as to why this was not put on record. | verbally communicated this to
both the examining attorney and the opposing attomeys offices. They were in constant
negotiations with Mr. Turtle trying to resolve this issue. After they wanted us to comply with
unreasonable demands that we didn't believe existed, we decided that there wasn't any conflict of
any kind, so we refused to grant the third extension.

I have naver received any notices so | called Ms. Steplight's office about 2 months ago and it took
her about a month to reply because she stated that her message system was not functioning
properly and her response to the message | left her was that this case was with your office
(TTAB) and i there were any notices they would send them to us for our response.

I will ot sit back and allow the opposing party to bully us without a valid claim and | am
requesting that your office send me the notice 1 never received from December and § will reply
immediately.

Thanking you in advance for your understanding and cooperation regarding this request. f am
going to file a complaint with the Bar Association against the attorney of record for failure to
perform his duties in a professional manner.

o M’n/
Lgfordon

Astro America, LLC
Dfb/a: D1 Music Network

3L
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UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

2900 Crystal Drive

Arlington, Virginia 22202-3513

az Mailed: July 13, 2004

Opposition No. 91158707
BMG Songs, Inc.
V.

Astro America, LLC

Albert Zervas, Interlocutory Attorney

On May 10, 2004, the Board entered default judgment in
view of applicant's failure to respond to opposer's motion
(filed February 2, 2004) for default judgment (due to
applicant‘’s failure to answer the notice of opposition
{filed November 26, 2003}).

On May 17, 2004, applicant filed a communication with
the Board. Applicant's communication does not show proof of
service thereof on opposer's attorney of record, in
accordance with the requirements of Trademark Rule 2.119(a)
and (b). As a one time courtesy to applicant, the Board
forwards a copy of applicant's communication to opposer’
attorney of record with opposer's copy of this order.
Strict compliance with Trademark Rule 2.119 is required in

all filings with the Board.



Opposition No. 91158707

Opposer is allowed until thirty days from the mailing
date of this order to file and serve a response to
applicant's communication. If opposer files and serves a
response, applicant's is allowed fifteen daye (twenty days
if service is by mail) to reply to opposer's response., See
Trademark Rule 2.119(c).

Additionally, applicant states in his communication
that he has “terminated the services of his attorney in June
2003.” 1In view thereof, the correspondence address for
applicant in the Board’s file for this proceeding is amended
to reflect applicant’s address provided in applicant's
communication, and set forth below.

-00o-
CcC:
Christopher J. Day
Law Office Of Christopher Day
340 E Palm Ln. Ste 282
Phoenix, AZ 85004
Mary L. Kelvin
Cowan Liebowitz & Latman, PC
1133 Avenue of the Americas
New York, NY 10036-6799
Lou Gordon
Astro America, LLC

3012 16" Street, # 201
San Francisco, CA 94103-3459



