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Opi nion by Rogers, Admnistrative Trademark Judge:

Qur Pet's Conpany [applicant] has applied to register
the mark OURCAT'S CHO CE LI TTER, in standard character form
for goods identified as "cat litter." The application is
based on applicant's stated intention to use the mark in
comerce. Applicant included a disclainer of exclusive

rights in the term"Litter," in response to a requirenent of

the exam ning attorney who exam ned the application.
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In the initial office action on the application, the
exam ni ng attorney, anong other things, refused registration
of applicant's mark under Section 2(d) of the Trademark Act,
15 U.S.C. 8§ 1052(d). Registration no. 1798855 for the mark
CAT"S CHOCE (with a disclainer of "Cat's"), also for goods

identified as "cat litter," was cited in support of the
refusal of registration. Applicant responded wth argunents
in support of registration. Applicant's mark subsequently
was approved for publication for opposition, wthout any
subsequent office action or coment by the exam ning

attor ney.

Ceneral Pet Supply, Inc. [opposer], relying on its
ownership of the above-referenced registration initially
cited by the exam ning attorney, has opposed i ssuance of a
registration to applicant. Though its notice of opposition
is nore like a brief at final hearing than a notice of
opposition, insofar as it presents both assertions of fact
and | egal argunents and does not set forth its allegations
in separate counts with nunbered paragraphs, applicant did
not object or file a notion for a nore definite statenent.

I n essence, opposer asserted that its pl eaded
regi stration issued October 12, 1993 and that its Section 8
affidavit of use and Section 9 renewal application were

"accepted and granted, respectively,” by the Ofice; that

opposer has built up extensive good wll in its mark; that
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the marks are "nearly, if not conpletely, identical" and the
"m nor differences do not change the overall comerci al

i npression of the marks"; that the goods are identical; that
there is a |likelihood of confusion, m stake or deception of
the relevant consum ng public; and that if there is any
doubt about |ikelihood of confusion, it nust be resolved in

opposer's favor. |In response, applicant "expressly denies
that there is a likelihood of confusion, "expressly denies"
that the goods are identical, and asserts that, the
exam ning attorney "has indicated" that the marks do not
create the sane commercial inpression and the goods are not
i denti cal

Opposer attenpted to take discovery, but applicant did
not. Specifically, opposer has established that it tinely
served on applicant 37 specific requests for adm ssion.
During its testinony period, opposer tinely filed a notice
of reliance, introducing thereby a copy of its requests for
adm ssion, proof of the tinely service and receipt by
applicant of those requests, and an affidavit from opposer's
counsel attesting to his unsuccessful efforts to obtain
responses to the requests for adm ssion.

Opposer and applicant each filed a main brief, and
opposer filed a reply brief. Neither party requested an

oral hearing. |In view of applicant's effective adm ssion of

opposer's requests for adm ssion, we sustain the opposition.



Qpposition No. 91158622

Opposer's requests for adm ssion cover all the integral
i ssues on which opposer has the burden of proof as plaintiff
in this proceeding. Specifically, applicant was asked to

admt, anong other things, the foll ow ng:

That opposer is the owner of its pleaded registration;

e That the registration is "Uncontestabl e under the

Lanaham [sic] Act";

e That the goods in opposer's registration and

applicant's application are identical;

e That the goods are "sold or intended to be sold at
retail through national or regional chain stores
i ncluding, but not limted to, PetCo, Pet Wrld

War ehouse, and PetsMart";

e That opposer's and applicant's products "nove in
interstate commerce through identical channels of

trade";

e That consuners of applicant's goods are "inpul se, and
t heref ore unsophi sticated, purchasers”;

e That consuners of opposer's goods are "unable to
di stingui sh such goods" from applicant's goods;

e That opposer's consuners "likely will be confused" or
"could potentially be confused” that applicant's goods

originate fromthe sane producer as opposer's goods;
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e That "there is no distinct difference in appearance,
sound, connotation or overall conmercial inpression”

bet ween the i nvol ved narks; and

« That applicant "has experienced events or incidents of
actual confusion of the relevant consum ng public" in

regard to the involved nmarks.

In its brief, applicant has not denied opposer's
contentions that the requests for adm ssion were tinely
served, received by applicant, and not responded to by
applicant. Applicant did not, in any way, contest or object
to opposer's filing of its notice of reliance. Because
applicant failed to respond to opposer's requests for
adm ssi on, each of the requests is deened admtted by
applicant. See Fed. R Cv. P. 36(a), nade applicable to
this proceeding by Trademark Rule 2.116(a), 37 CF. R 8§
2.116(a). ("The matter is admtted unless, within 30 days
after service of the request, or within such shorter or
| onger time as the court may allow or as the parties my
agree to in witing, subject to Rule 29, the party to whom
the request is directed serves upon the party requesting the
adm ssion a witten answer or objection addressed to the
matter, signed by the party or the party's attorney.")

Any matter admtted under Federal Rule 36 "is

concl usively established unless the court on notion permts
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wi t hdrawal or anmendnent of the adm ssion.” See Fed. R Cv.

P. 36(b). See also, Anerican Autonobile Ass'n v. AAA Legal

Clinic of Jefferson Crooke, P.C., 930 F.2d 1117, 19 USPQ2d

1142, 1144 (5th Gr. 1991) ("An adm ssion that is not

w t hdrawn or anmended cannot be rebutted by contrary
testinony or ignored by the district court..").

Accordi ngly, we have di sregarded argunents set forth by
applicant in its brief that the involved marks are
dissimlar, the goods are different, and that the goods do
not, in fact, nove through the same channels of trade.! The
prejudice that would fall on opposer if we were to

count enance applicant's argunents is nmanifest, for opposer
clearly relied on the adm ssions and did not offer any other

evidence at trial. Anmerican Autonobile Ass'n, 19 USPQd at

1145.

We al so note that applicant's brief includes many
assertions of fact that bear no support in the record,
because applicant did not present any evidence. For
exanpl e, applicant nakes representations about marks it
owns, about the specific nature of its product and how it
differs fromand is nore expensive than opposer's product,

and summari zes information gl eaned fromcertain searches of

1 W note, too, that applicant did not even try to rebut the

ef fective adnissions with contrary testinony or evidence.

Rather, it attenpts to rebut the adm ssions only through argunent
inits brief.
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the Internet for references to the parties' involved
products. Cearly, a party may not nmake assertions of fact
inits brief that are unsupported by evidence properly put

into the record. Martahus v. Video Duplication Services

Inc., 3 F.3d 417, 27 USPQ2d 1846, 1849 (Fed. G r. 1993)
("mere attorney argunments unsubstantiated by record evidence
are suspect at best"). Accordingly, even if applicant were
not already precluded from nmaki ng these assertions because
of its effective adm ssions, it would be precluded from
maki ng t hem because of the absence of support in the record.
We have not, therefore, accorded any wei ght to unsupported
assertions of fact in applicant's brief.

Applicant's adm ssions establish opposer's standing,
i nsof ar as applicant has admtted that there are no distinct
differences in the involved marks, that the goods are
identical, and that both parties' goods nove in the sane
channel s of trade and are sold in sone of the sane stores.

See Ritchie v. Sinpson, 170 F.3d 1092, 50 USPQ2d 1023, 1025-

26 (Fed. Gr. 1999) (opposer nust show that it has a direct
and personal stake in the outcone of the opposition and a
reasonabl e basis for its belief that it will be damaged).

See also Tinme Warner Entertai nment Co. v. Jones, 65 USPQd

1650, 1657 (TTAB 2002) (opposer held to have established its
standing by its presentation of evidence regarding its

ownershi p of pleaded registrations and evi dence "sufficient
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to show that its |ikelihood of confusion claimis not wholly
W thout nerit").

By applicant's adm ssions, the validity and ownership
by opposer of its pleaded registration has been established.
Apart from hel ping to establish opposer's standing, these
adm ssions renpbve priority as an issue in this proceeding.

King Candy Conpany v. Eunice King's Kitchen, Inc., 496 F.2d

1400, 182 USPQ 108 (CCPA 1974); Carl Karcher Enterprises

Inc. v. Stars Restaurants Corp., 35 USPQ2d 1125 (TTAB 1995).

Finally, we turn to |likelihood of confusion, which is
assessed using the factors that were articul ated by one of
our primary review ng court’s predecessors, the Court of

Custonms and Patent Appeals, in the case of Inre E. |. du

Pont de Nemours & Co., 476 F.2d 1357, 1361, 177 USPQ 563,

567 (CCPA 1973). See also Recot, Inc. v. Becton, 214 F.3d

1322, 54 USPQR2d 1894, 1896 (Fed. Cr. 2000). In any

I'i kel i hood of confusion analysis, tw key, although not

excl usi ve, considerations are the simlarities of the marks
and the simlarities of the goods and services. Federated

Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192

USPQ 24, 29 (CCPA 1976) (“The fundanmental inquiry mandated
by Section 2(d) goes to the cumulative effect of differences
in the essential characteristics of the goods [and services]

and differences in the marks”).
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As not ed above, applicant has admtted that there are
no distinct differences in the involved marks, that the
goods are identical, and that both parties' goods nove in
t he sane channels of trade and are sold in some of the sane
stores. Applicant has also admtted that purchasers of the
i nvol ved goods may nake purchases on inpul se, that confusion
is likely and that there have been instances of actual
confusion.? Accordingly, we find a |ikelihood of confusion
to exist.

Deci sion: The opposition is sustained and registration

to applicant is refused.

2 W note that the involved application is based on applicant's
stated intention to use the mark. However, applicant in its
brief discusses its goods as if they are in the marketpl ace.
Wiile it is unclear whether there have, in fact, been instances
of actual confusion, applicant remains bound by its adm ssion



