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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

TOYOTA JIDOSHA KABUSHIKI KAISHA)
d/b/a TOYOTA MOTOR CORPORATION, )

Opposer Serial No.: 78/145,546

V. Filed: July 19, 2002

SYNGENTA PARTICIPATIONS AG Mark: LEXUS

Applicant.
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TOYOTA JIDOSHA KABUSHIKI KAISHA)
d/b/a TOYOTA MOTOR CORPORATION, )

N’

and
TOYOTA MOTOR SALES, US.A., INC.

Opposers Serial No.: 78/185,538

V. Filed: Nov. 15, 2002

SYNGENTA PARTICIPATIONS AG Mark: LEXXUS
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Applicant.

APPLICANT’S OBJECTION TO OPPOSERS’ REQUEST TO RESET TESTIMONY PERIOD

Applicant would object to Opposers’ request and submit that Applicant has relied on
the Boards’ Order of June 27, 2006 in preparation of the Testimony periods and availability of its
sole counsel.

Opposers’ have failed to comply with 37 CFR 2.120(e). Opposers claim that they
attempted to contact Applicant by faxing a letter on Aug.1 (upon the eve of the commencement

of Opposers’ testimony period) and filed their motion on Aug. 3. However, the letter (Ex.1) was




sent and received after 6pm (when no staff was present) and not viewed by Applicant’s counsel
until late the next day (Ex.2, ] 1&2), after the Testimony period had already commenced.
Applicant’s counsel responded by letter and requested a response but none has been received
(Exhibit 3). Opposers’ counsel did not attempt to contact or telephone Applicant’s counsel to
discuss Opposers’ request (Ex. 2,  1&2). Obviously, Opposers had prepared their request at the
last minute and intentionally did not afford Applicant any notice or wait for a response from

Applicant’s counsel (Ex. 2, 1&2).

I.  Opposers’ Request Is Unwarranted

Opposers request a resetting of the testimony period despite the complete availability
of one of their witnesses (50% of the witnesses identified by Opposers) and the wide availability
of the other witness identified (19 of the 31 days of the period [62%]). One witness was
completely available and the other was only unavailable from August 18 through August 31. No
other witnesses are identified or are unavailable. Thus, one witness is completely available and
the other is available for nearly two-thirds of the testimony period.

Furthermore, it is obvious that Opposers, large auto manufacturers, are capable of
providing substitute witnesses to testify as the subject matters of their testimony, identified by
Opposers in their request, is not specific to either witness.

Additionally, Opposers waited until the eve of their testimony period to make this
request and such delay and negligence should not be permitted or rewarded.

Finally, the alleged unavailability of one of Opposers’ many attorneys, and one of
Opposers’ many in-house attorneys (heretofore uninvolved in this matter) should also not create
any basis for resetting the Testimony period as their has been more than ample notice of the

commencement of the Testimony period and sufficient counsel available to Opposers.

II. Reliance

Applicant has relied upon the dates set by the Board’s Order by scheduling the
availability of Applicant’s witnesses, the availability of Applicant’s sole counsel for the
Opposers’ Testimony period and the (Ex. 2, 5), and also in planning the potential launch of
Applicant’s products to be sold under the disputed mark.




I11. Applicant’s Counsel Is Unavailable in Future

Applicant’s counsel is unavailable for the majority of dates proposed by Opposers in
their request (Ex.2.§ 5). Since Applicant is represented by only one attorney in this matter and
their is no substitute possible (Ex2.{ 5), Applicant made special arrangements to be available
during the Testimony period for Opposers (Ex.2, {5). Applicant’s counsel and is not available or
substitute possible on the dates that Opposers’ deem convenient for them and their many

attorneys.

IV. Conclusion

Opposer's request is yet another delaying tactic and further evidence of the
obstructionistic conduct typified by the failure to contact Applicant’s counsel and delaying
until the eve of the Testimony period to submit their request. These factors coupled with the
above false basis where Opposers claim witness unavailability, when the only two (2)
witnesses identified are clearly available, constitutes sufficient grounds for this Board to

deny Opposers’ request.

Respectfully submitted,

By:

/

Jdmeh A. Zellinger/

Sypgenta Crop Protection, Inc.
0 Swing Road

Greensboro, North Carolina 27409
(336) 632-7835

fax (336) 632-2012

ATTORNEY FOR APPLICANT

Date: August10, 2006




CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing APPLICANT'S OBJECT TO RESET
OF TESTIMONY PERIOD was served on counsel for Opposers this the 10th day of Aug.

2006, via first class mail, postage prepaid to:

David J. Kera

Oblon, Spivak, McClelland, Maier & Neustadt, P.C.
1940 Duke Street

Alexandria, VA 22314

/ ,
JW. Zeuir(gy
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CBLON SPIVAK

August 1, 2006

VIA FACSIMILE

James A. Zellinger, Esquire

Trademark Counsel

410 Swing Road

Greensboro, NC 27409

Re:

Dear Mr. Zellinger:

Toyota Jidosha Kabushiki Kaisha, t/a Toyota Motor
Corporation v. Syngenta Participations AG

Opposition No.: 91/157,206
Mark: LEXUS V. LEXUS and LEXXUS

Qur Ref: 238096US-213-21
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OBLON
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&
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ATTORNEYS AT LAW
DaviD J KERA
(703) 412-6456
DRERAGDOBLON.COM

I have been discussing with my clients a schedule for taking depositions in support of the
opposition against Syngenta’s LEXUS and LEXXUS applications.

Under the trial schedule now in effect, Toyota’s testimony period will end on September

1, 2006.

sometime in September.

However, Toyota’s witnesses will not be available after August 11, 2006 until

If you are in agreement, I shall move by consent to extend the close of Tovota’s
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James A. Zellinger, Esquire P.C.

Trademark Counsel

410 Swing Road ATTORNEYS AT LAW
Greensboro, NC 27409 (%;ﬂ #.ZP-(GE:QG
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Re:  Toyota Jidosha Kabushiki Kaisha, t/a Toyota Motor
Corporation v. Syngenta Participations AG
Opposition No.: 91/157,206
Mark: LEXUS V. LEXUS and LEXXUS
Qur Ref: 238096US-213-21

Dear Mr. Zellinger:

1 have been discussing with my clients a schedule for taking depositions in support of the
opposition against Syngenta’s LEXUS and LEXXUS applications.

Under the trial schedule now in effect, Toyota’s testimony period will end on September
1, 2006. However, Toyota’s witnesses will not be available after August 11, 2006 until
sometime in September.

If you are in agreement, I shall move by consent to extend the close of Toyota’s
testimony period to September 29, 2006. If you do not agree, Toyota will take 1ts testimony
some time during the week of August 7, 2006.

Please let me know by return whether you will agree to the resetting of the testimony
period for Toyota to close on September 29, 2006 or whether we should plan to take our
testimony the week of August 7.

Sincerely yours,

OBLON, SPIVAXK, McCLELLAND,
MAIER & NEUSTADT, P.C.

David J. Kera }
DIK/0jb  {Iany\DIK\213-238096US-1t1 .doc}

1940 Duke STrReeT B ALEXANDRIA, VIRGINIA 22314 R U.S.A.
TeLEPHONE; 703-413-3000 B Facsimie: 703-413-2220 I vAWW.0BLON.COM

336 632 2012 AUG.0172006 17:56 RECEIVED FROM: 7034132220 #2002-002
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

TOYOTA JIDOSHA KABUSHIKI KAISHA )
d/b/a TOYOTA MOTOR CORPORATION, )
)
Opposer ) Serial No.: 78/145,546
)
V. ) Filed: July 19, 2002
)
SYNGENTA PARTICIPATIONS AG ) Mark: LEXUS
)
Applicant. )
TOYOTA JIDOSHA KABUSHIKI KAISHA )
d/b/fa TOYOTA MOTOR CORPORATION, )
)
and )
)
TOYOTA MOTOR SALES, U.S.A., INC. )
)
Opposers ) Serial No.: 78/185,538
)
V. ) Filed: Nov. 15, 2002
)
SYNGENTA PARTICIPATIONS AG ) Mark: LEXXUS
)
Applicant. )
AFFIDAVIT

James A. Zellinger, being duly sworn, deposes and states as follows:
1. Tam counsel for Applicant and represent Applicant in the above captioned matter.
Opposer has not complied with 37 CFR 2.120(e) by failing to reasonably discuss Opposers’ request with
Applicant’s counsel. Opposers’ counsel failed to contact or attempt to contact Applicant’s counsel to
discuss Opposers’ request. I did not reeive any telephone messages or calls from Opposers’ counsel.
2. Applicant’ counsel’s office received the August 1* letter from Opposers’ counsel after work
hours (after 6:00pm) when staff, including Applicant’s counsel, were not present. The letter was not seen

by Applicant’s counsel until late in the afternoon of August 2™ A responsive letter was sent to Opposers’




counsel the same day (Ex.1) and was subsequently faxed as well to Opposers’ counsel.

3. Thave spoken with various counsel for Opposers and know that there are numerous attorneys
working on this matter for Opposers and, further, that Opposers’ counsel is a large firm.

4. Applicant has made preparations in reliance on the Board’s Order.

5. As aresult of the Board’s Order resetting the Testimony period, I created complete
availability for Opposers’ Testimony period of Aug. 2d through Sept. 1*. However, I also then made plans
to be out of my office and out of state from September 20 through Oct. 3, and am not available from Sept.
16 to Oct. 5.

This statement is made freely and voluntarily and under the penalty of perjury.

es A. Zellinger
orney for Applicant

yngenta Crop Protection, Inc.
410 Swing Rd.
Greensboro, N.C. 27410

SWORN to before me this 10 day of Aug., 2006

‘M

Notary

OFFICIAL SEAL
Notary Public
State of North Carolina, Guilford County
BRENDA ALLEY
My Commission Expires Januaty 5, 2007

T
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James A. Zellinger Syngenta Crop Protection, Inc.
Trademark Counsel 410 Swing Road
Greensboro, NC 27409

Tel 336-632-7835

&
syngenta

e-maik:
jim.zellinger@ syngenta.com

August 3, 2006

David J. Kera

Oblon, Spivak, McClelland, Maier & Neustadt, P.C.
1940 Duke Street

Alexandria, VA 22314

Re: Tovota Jidosha Kabushiki Kaisha t/a Toyota Motor Corporation, and Toyota Motor Sales,
U.S.A., Inc., v. Syngenta Participations AG.
Consolidated Opposition Nos: 157,206 & 159,578

Dear Mr. Kera:

I am in receipt of your facsimile of August 1 (which I received on August 2). Apphicant
would object to any testimony being taken until outstanding discovery 1s produced such as the
long outstanding survey and expert information (months, if not years overdue) and the Lexus-
Aliments settlement information (months overdue). Until this information 1s received as
previously promised, Applicant cannot consider your request to change the testimony period.

I also note the less than 1 week notice without specific dates or locations concemning
Opposers’ testimony.

Please provide this information to me and we will consider your request.

JAZ/sk




