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TRADEMARK KEHOT & Design
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MOTION TO CONSOLIDATE AND SUSPEND

Pursuant to Rule 511 of the Trademark Rules of Practice of the Patent and Trademark
,fﬁce, Applicant Kehot Publication Societ’y, a division of Merkos L'Inyonei Chinuch, Inc.,

("Applicant"), hereby moves that the above entitled Opposition be consolidated with two
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other oppositions (Opposition Nos. 91,156,050 and 91,156,05 1) that are currently pending
before the Board and involve the same mark and common questions of law and fact; and
moves pursuant to Rule 510 and 37 C.F.R. §2.1 17 that the above-entitled Opposition be

suspended pending the outcome of a related federal civil action involving the same issues.

_ On June 10, 2003, Applicant filed the Answers to Notice of Opposition in each of the three

above-referenced oppositions. Copies of these Answers are enclosed as Exhibit A.

MEMORANDUM OF LAW

. Consolidation

This Opposition is as one of three oppositions (Opposition Nos. 91,156,049,

' 91,156,050 and 91,056,151) filed with the Board by the same counsel on December 6, 2002
~ and January 6, 2003 against Applicant. Alth_ough filed on different dates, the Oppositions
- were all instituted by the Board by letters dated April 22, 2003. In each Opposition, the

Tespective Opposer asserts that Applicant's mark does not function to identify goods

originating with Applicant and is descriptive or generic, and the Applicant is not the proper
oWner of the mark. Consequently, each Opposition presents identical questions of fact and
law for the Board to resolve. 7 |

Rule 511 of the Trademark Rules of Practice provides that "[wlhen cases involving

common questions of law or fact are peﬁding before the Board, the Board may order

consolidation of the cases." World Hockey Ass'n v. Tudor Métal Prods. Corp., 185 U.S.P.Q.
246; 248 (T.T.A.B. 1975) (consolidating two opposition proceedings to avoid "duplication of

effort, loss of time, and extra expense involved in conducting the proceedings alternately").
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Because "common questivons of law éﬁd fact" are beforé the Board, consolidatidn of the three
Oppositions here is appropriate.
Because all three Opposers are represented by the same counsel, there is no need for
the board to appoint a "lead counsel"” to supervise or coordinate the conduct of Opposer's
~ case, as would otherwise be required under Rule 511.
- Suspension

Rule 510 of the Trademark Rules of- Practice and 37 C.F.R. § 2.117 provide:
' "[w]henever it shall come to the attention of the Trademark Trial and Appeal Board bthat parties
‘to a pending case are engaged in a éivil action which may be dispositive of the case,

proceeding_s before the Board may be suspended until termination of the civil action."

On November 5, 2001 Applicant commenced an action against Opposer, Otsar Sifrei
| Lubavitch, Inc., ("Otsar") alleging, inter alia, infringement of the logo that is the subject of this
»(.)pposition. That case was brought in the United States District Court, Eastern District of New
York, file number 01 CV 7406. On Dece_mber 26, 2001, Otsar answered the complaint,
pleadihg, nter alia, the following affirmative defense:

"Plaintiff's claims with regard to a- logo afe barred because said logo is and/or has
become a functional and generic description.”
Cobies of the complaint and answer are attached as Exhibits B and C.

In pre-trial proceedings over the past year and a half, Otsar has asserted additional
defenses regarding the mark, including claims disputing Applicant's ownership of the mark and
aséeﬁing that Otsar itself owns rights in the mark. All of the grounds asserted in the Notice of

Opposition are at issue in the pending federal lawsuit, and determination of those claims by the
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federal court would be binding on the Board and render this Opposition moot. 37 CFR § 2.117 -

is thus applicable, and suspension is appropriate. General Motors Corp. v. Cadillac_Club

Fashions, Inc., 22 USPQ 2d 1933 (TTAB 1992) (suspending pfoceedings because plaintiff in

pending civil action sought cancellation of registration in question); The Toro Company v.

Harding Indusﬁies, Inc., 187 USPQ 889 (TTAB 1975) (suspending opposition in light of
_ pending civil action since "decision of Federal District Court would be binding upon the Patent

- and Trademark Office"), rev'd on other grounds, 549 F.2d 785, 193 USPQ 149 (CCPA 1977).

The federal litigation has been pending for over a year and a half. Counsel for applicant

‘and counsel for opposer are the same in federal court and here. Discovery is complete and the
i parties are preparing their Joint Pretrial Order in anticipation of trial. In contrast, the Board

- issued its order commencing this Opposition just over one month ago.

Opposer's counsel has not consented to this motion.

Applicant accordingly requests that this Oi)position be suspended pending the outcome
of the potentially dispositive civil action, and that discovery and trial dates be reset if and when
fhe Opposition is resumed. Applicant also requests that if the Board denies this motion to

suspend, all discovery and trial dates be reset. -
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- CONCLUSION

For the foregoing reasons, Applicant's Motion to Consolidate and Motion to Suspend
should be granted.

- Dated: New York, New York
- June 13, 2003

Respectfully submitted,

COWAN, LIEBOWITZ & LATMAN, P.C.
Attorneys for Applicgnt

By:-

~ Arthr J. Greenbawi(__~
feran G. Doyle
1133 Avenue of the A :

- New York, New York 10636-6799
(212) 790-9200
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CERTIF ICATE OF SERVICE

I hereby certify that I have this 13th day of June, 2003, caused the foregoing Motion
to Consolidate to be served upon Opposer, by mailing a copy first class mail, postage prepaid
- to Opposer's Attorney, Jacob Laufer, Esq., Laufer & Associates, 1660 60th Street, Brooklyn,

New York 11204.

N~

Kieran GDoyle
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1.

2.

3.

4.

5.

6.

Opposition

~ authorization.
.~ Opposition.
: ‘AOppo'sfition.
_Opposition.

Opposition.

Applicant denies the allegatidns contained in paragraph 1 of the Notice of

Opposition, except admits opposer has published books bearing Applicant's mark without

Applicant denies the alleggtioﬂs contained in paragraph 2 of ‘the Notice of
Applicant denies the allegations contained in paragraph 3 of the Notice of
Applicant denies the allegations containedj in paragraph 4 of the Notice of
Applicant denies the allegaﬁons éontained in paragraph 5 of the Notice of
Applicant denies the allegations contained in paragraph 6 of the Notic}é of

AFFIRMATIVE DEFENSE

Opposer fails to state a claim upon which relief can be granted.

Dated: New York, New York

" June 10, 2003

, Respectfuily submitted,

COWAN, LIEBOWITZ & LATMAN, P.C.
Attorneys for Appli

ur Greenbaum .~

Kieran G. Doyle

1133 Avenue of the Americas
New York, New York 10036-6799
(212) 790-9200

2
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CERTIFICATE OF SERVICE

I hereby certify that I have this 10th day of June, 2003, caused the foregoing Answer
to be served upon Opposer, by mailing a copy first class mail, postage prepaid to Opposer's

Attorney, Jacob Laufer, Esq., Lau_fer & Associates, 1660 60th Street, Brooklyn, New York

M//

Kieran Doyle

11204.
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TRADEMARK: KEHOT & Design

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
TRADEMARK TRIAL AND APPEAL BOARD

_ In The Matter of Application Serial No. 76/314,502

_ For the mark KEHOT & Design
filed September 19, 2001
X
- VAAD HANOCHOS HATMIMIM, :
. ‘ Opposition No. 91,156,050
Opposer, . :-  ANSWER TONOTICE
OF OPPOSITION '
V. '
. KEHOT PUBLICATION SOCIETY, a division
-of Merkos L'Inyonei Chinuch, Inc.
Applicant. - :
: - R

BOX TTAB - NO FEE
Commissioner for Trademarks
2900 Crystal Drive
Arlington, Virginia 22202-3514
Applicant, Kehot Publication Society, by its attorneys, answers to the Notice of

Oppbsition as follows:

“Express Mail” Mai}ing Labet ’Numbér EV 3356281 65us |

[ hereby certify that this paper or fee is being deposited with the United States
Postal Service “Express Mail Post Office to Addressee” service under 37
C.F.R. 110 on the date indicated above and is addressed to the Commissioner for
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L. Applicant denies the allegations contained in paragraph 1 of the Notice of
Opposition, except admits opposer haé published books bearing Applicant's mark without

authorization.

2. Applicant denies the allegations contained in paragraph 2 of the Notice of

- Opposition.
| 3. Applicant denies the allegations contained in paragraph 3 of the Notice of
. Opposition.
4. Applicant denies the allegations cbntained in paragraph 4 of the Notice of
' Qpposition.

5. Applicant denies the allegat_idhs contained in paragraph 5 of the Notice of

Opposition.

6. Applicant denies the allegations contained in paragraph 6 of the Notice of

AFFIRMATIVE DEFENSE

7. Opposer fails to state a claim upon which relief can be granted.

Dated: New York, New York
June 10, 2003 o
Respectfully submitted,

COWAN, LIEBOWITZ & LATMAN, P.C.
Attorneys for Applicant

By: /

hur Greenbaum™>~~—_ @
Kieran G. Doyle .
1133 Avenue of the Americas

New York, New York 10036-6799
(212) 790-9200
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CERTIFICATE OF SERVICE

I hereby certify that I have this:, lOth day of June, 2003, caused the foregoing Answer

~ to be served upon Opposer, by mailing a.’ copy first class mail, postage prepaid to Opposer's

~ Attorney, Jacob Laufer, Esq., Laufer & Assog:iates, 1660 60th Street, Brooklyn, New York

- 11204.
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Opposer,
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Commissioner for Trademarks
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Applicant, Kehot Publication Society, By its éttomeys, answers the First Ameﬁded
Notice of Opposition as follows:

L Applicant denies the allegations contained in paragraph 1 of the Notice of
Opposition, except admits that Opposer has published books bearing Applicant's mark |

without authorization.
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2. Applicant denies the allegations contained in paragraph 2 of the Notice of

Opposition, except admits that Opposer has used Applicant's mark without authorization.

3. Applicant denies the allyegations contained in paragraph 3 of the Notice of
Opposition.
AFFIRMATIVE DEFENSE
4. Opposer fails to state a claim upon which relief can be granted.

i Dated: New York, New York

June 10, 2003
Respectfully submitted,

COWAN, LIEBOWITZ & LATMAN, P.C.
Attorneys for Applicant .

By: L

: r J Greertbaufn &
teran G. Doyle
1133 Avenue of the Americas

New York, New York 10036-6799
(212) 790-9200
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Certificate of Service

The undersigned hereby certifies that the forgoing Answer to Notice of Opposition was
served on opposer by mailing a copy first élas.s_mail,v postage prepaid to opposer's counsel Jacob

_ Laufer, Esq., 1660 60th Street, Brooklyn, New York 11204 on June 10, 2003.

e T

Kigfan G. Doyle \‘/O/
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UNITED STATES DISTRICT COURT

7 ‘ - aEe -;(‘:FxC
EASTERN DISTRICT OF NEW YORK . e ke O LD‘“’RAGG b J

*  NOV § 5 200t GO J

MERKOS L’INYONEI CHINUCH, INC., : BROOKLYN OFFlCE

Plaintiff,

-against-

. OTSAR SIFREI LUBAVITCH, INC.,

Defendant.

Plaintiff, by its attomekys, Cowa‘nA,"‘A 1Liel§owitz & Latman, P.C., for its complaint,
;alleges: |
| PARTIES' AND JURISDICTION
1. Plaintiff, Merkos L’Inyonei Chinuch, Inc. (‘fMefkos”), is a New York not-for-
p}oﬁt religious corporation with its principal pléc;e rof ‘business in Brooklyn, New .York.
iaintiff is in the business, among other” things, of printing and distributing religious,
ed_i;cg:ati‘onal and scholarly publications.
2. Upon information and belief, deféndaqt, Otsar Sifrei Lubavitch, Inc. (“VOS'L”),
is a qorporatioﬁ organized under the laws of the State of New York and is located a’t“' 1301
President Street, Brooklyn, New York 11213. |
Bl 3. This is a civil action for copynght mﬁmgement arising under the copynght laws
of thc ‘United States, 17 U.S.C. § 101 et seq. (hereinafter the "Copyright Act"), and for

trademark infringement arising under the trademark laws of the United States, 15 U.S.C. § 1051

RWM/LRM/24579/01/494300. 1
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et seq. (the "Lanham Act"), and for related causes of action. Jurisdiction is based on 28 U.S.C.

§§ 1331, 1338 and 1367, and 15 US.C §1121

The Merkos Siddur
4. Plaintiff operates as the publishing arm of the Chabad-Lubavitch Chasidic
community, which is dedicated to worldwide Jewish eduqation and outreach.

5. Among plaintiffs’ publications is a work, created in or around 1978, entitled

. “Siddur Tehillat Hashem”, (hereinafter “the Merkos Siddur”), a traditional Hebrew prayer.

: ‘book,.'\';:rith a new English translation.. The name “Siddur Tehillat Hashem” may be translated

as “Prayer Book Praise of G-d.”

6. Merkos is the author of the Merkos Siddur’s English translation, a Work made for

‘hire, which is an original creation and b()ﬁstitutes copyrightable subject matter under the

Copyright Act.

7. Merkos has duly complied with all rélévant requirements of the Copyrigl}t Act
With respect to the Merkos Siddur, has registered its copyright in such work in the United States
Copyright Office, and obtained regxstratlon cemﬁcate TX4-508 037 for this work. A copy of
the copynght registration for the Merkos Slddur is annexed hereto as Exhibit A. The nature of
authorship claimed in this registration is "new Enghsh translation." |

First Claim
Copyright Infringement

-' 8. Plaintiff repeats and realleges the allegatlons contained above in paragraphs 1
through 7 as if fully set forth herein. | .

- 9. Beginning in or about September 2001 OSL, without authorization from
Merkés,' has advertised, offered for sale, and sold its own prayer book, also entitled “Siddur

: 2
RWM/LRM/24579/017494300.1




Tehillat Hashem” (hereinafter, the “defendant’s_ Siddur”) that includes an English translation
that is copied from and identical, or Vir;:ually:identrcal, to/the English translation. in the Merkos
Siddur. | ‘

10.  OSL has infringed and, upon informaﬁon and belief, is continuing to infringe
upon Merkos's registered copyright’in the'Merkos Siddur.

Sécond Claim
Trademark Infringement

”1 1. Plaintiff repeats and realleges the allegatlons contained above in paragraphs 1
through 10 as if fully set forth herein.

12. Merkos is engaged in the sale and drstnbutlon in interstate and foreign commerce
:of books and other publications both under its own name and under the name of its division,
.'Kehot Publishing Society (“Kehot™).
13. Merkos’s pubhcatrons have been advertlsed offered for sale, sold and dlstnbuted
throughout the United States, including in this district. |

14.  Among the Merkos publicationsr S0 advertised, offered, sold and distribured is the
Merkos Siddur. Total sales of the Merkos Srddur exceed 250,000 volumes, and have generated
apprommately $3,000,000 in sales.

15. Each volume of the Merkos Siddur bears on-its binding and title page the

trademark logo of Kehot, which consrsts ofa dxstmctlve pattern of words and letters identifying
Kehot as the publishing house of the Lubavitch org'am'zation.

»_16. The Kehot logo was created in 1942, and has been in continuous and extensive

use since then.

RWM/LRM/24579/01/494300. 1



17.  Because of the1r coﬁfmuous aﬁd substantial use for over ﬁ@ years, the Kehot
logo and the trade name Kehot Publication Socwty have considerable value, and have become
famous in the relevant market for Jewish publications as identifying Kehot and Merkos as the
source and publisher of those ma:t_erials_. ‘

18.  Defendant’s Siddur beéré the Kehot logo and falsely represents t()l the public that
it is published, sold and/or spbnsored by’plaintiff.

19.  The contents of defendant_"s Siddur are also similar in appearance to the Merkos
) Siddiir, in that the pagination, fonnatting and page layout of defendant’s Sidduf. are virtually
- identical to those of the Merkos Siddur.

20.  Defendant’s Siddur is intended to confuse purchasers and lead them to beheve
. that plaintiff is the source of defendant’s Slddur | | |

A 21. Defendant's actions constitute false designation of origin and are in violation of
15 US.C. §1125(a)(1)(A).

Third Claim
Federal Trademark Dilution

22.  Plaintiff repeats and realleges the all§gaﬁons of paragraphs 1 through 21 hereof

as if fully set forth herein. |
- 23.A The trademark Kehot logo, and the trade name Kehot, are famous marks w1thm )

the relevant market for Jewish pubhcatlons v.'lthm the meaning of 15 Us.C. §1125(c) 1)
24.  Defendant's unauthorized use in mters_tate commerce of the Kehot logo and trade

name began after those marks became famous.
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25.  On informaﬁ'on andbéliéf, defendant édopted and used the Kehélt logo and trade
name intentionally and willfully ihtendéé to trade on plaintiff's reputation and to causes dbilution_
of plaintiff's famous mark and name. ' B |

26.  Defendant's wrongful acts as alleged herein, will destroy the ab111ty of Kehot’s
logo and trade name to serve as 1dent1ﬁcat10n of a smgle source, will dilute the marks by
lessening their capacity to distinguish 'gopd§ emgnating»from plaintiff from the gop'gis of others,
~and will destroy the value of ‘plaintiff's trédemérks. |
'27.  Defendant's unauthonzed use-of the Kehot logo and trade name causes dilution
: of the distinctive quality of plamutf’s genuine trademarks in violation of 15 U.S.C. §1 125(0)(1)

Fourth Claxm’ :
New York State Law Unfair Competition

28.  Plaintiff repeats and realleges the allegations of paragraphs 1 through 27 hereof
as if fully set forth herein. S |
29.  Defendant's actions constltute unfalr competltxon and deceptive practxces in.

Vlolatlon of New York General Business Law § 349

Fifth Claim
New York State T—rademark'Dilution

30.  Plaintiff repeats and realleges the allegatlons of paragraphs 1 through 29 hereof |
asif fully set forth herein. |

31, . Defendant's unauthorized use of the Kehqt logo an& trade name cause dilution of
the ciistinctive quality of plaintiff’s genuir;e tradé_marksl in violation of New York General

Business Law § 360-1.
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~ Sixth Clalm ’_
Common Law Unfair Competltmn

32.  Plaintiff repeats and realleges the allegatxons of paragraphs 1 through 31 hereof

as if fully set forth herein.

33.  Defendant's actions constitute unlawful and unfair competition in violation of the

New York common law of unfair competition.

AsTo All Claims

34, Upon information and belief, OSL's acts complained of herein are willful.
35.  Upon mformatmn and behef by the acts complained of, OSL has made

substanual profits and gains to whlch xt 1s not entltled in law or in equity.
36.  Upon information and behef OSL intends to and will continue to expand the acts
: oomoloxoeo of he;'em unless restrained by thlS Court. |
»- 37.  The aforementioned acts of, QSL have daifnaged and will continue to damager
Morkos and cause it irreparable harm, for which Merkos has tnoadequate romedy at law. |
WHEREFORE, Merkos demandé: | |

| A. That defendant, its agétits officers, servants, employees, suocéssom
and/or assigns, and all persons or compames in acuve concert and/or participation with them, be
prehmmanly and permanently enjoined from reproducmg, makmg, reprinting, pubhshmg,
dlsplaymg, manufacturing, selling, offering for sale, promotmg, advertising, d1smbut1ng and/or
commercxally exploiting in any manner, exther dxrcctly or indirectly, for con51deratxon or

oth: se, defendant’s Siddur, or other works that incorporate, reflect or contam any

unauihorized use of the Merkos Siddur or of plaintiff’s copyrighted'works or trademarks, or
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infringing plaintiff’s copyﬁghts or trac;érﬁarks? or works substantially similar théreto, and from
‘ otherwise competing unfairly with plainti_ff; |
B. That Merkos be entitled to recover:
1 (@ al l‘damagejs sufferédby Merkos as a result of defendant's
. . infringing acts, and (b) all profits derived from defendant's wrongful acts in an émount to be
determined at the trial of this actioﬁ; or
(2) in lieu of svué‘:h‘damzylges én’d profits, should Meri(osi so elect, an |
award of statutory damages with réspeét':'to each infringement as provided by 17 US.C
5040 o o
C. That defendant be (iirécted to deliver to Merkos all books, pﬁblicaﬁons,
:bfochures, catalogues, means of manufacmre:,and/& 6fher materials in defendant's poééession 6r
cc;ntrol, which, if sold, distributed <;r used in" ;ny wéy would violate paragraph A above; and
D.  That Merkos recover from defendant all costs -incurred in this action,
inéiuding a reasonable attorney's fee togéthér; with such other and further relief as thls Court.
may deem just and proper. : 1
Dated: New York, New York

November 5, 2001 , h
: COW_'AN, L[EBOWI IZ & LATMAN, P.C.

/gmd Moo\l\

A R:xud W. Meister (RM-4313)
1133: Aventie of the Americas

New York, New York 10036-6799
(212).790-9200

Attorneys for Plaintiff
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- dswent

- Jacob Laufer, Esq.(JL-7179)
LAUFER & ASSOCIATES
1660 60™ Street

- Brooklyn, New York 11204
- T7T18-331-7999
" Attorney for Defendant

' UNITED STATES DISTRICT COURT
" EASTERN DISTRICT OF NEW YORK.

€
+

- MERKOS L'INYONEI CHINUCH, INC, -

Plaintiff, . . 01CV 7406
| Judge Raggi
Magistrate Judge Go
' -against-
.. o - ANSWER & ,
OTSAR SIFREI LUBAVITCH, INC. o - JURY DEMAND
. Defendant.

Defendant OTSAR SIFREI LUBAWTCH INC,, by its undexslgned atiorney
rx,spectfully mterposes the following’ Answer to the Complamt

1. Denies knowledge or information quft' cient ta fm'm a8 a helief as ta the allegations of
paragmph 1 of the Complaint. A |

. 2. In answer to paragraph 2 of the complamt adrmts that defendant isa corporatlon
orgamzed under the laws of new York State and otherwzse denies the allegations of said

paragraph.
3. Admits that this action purports to be brought under the Statutes set forth in paragraph
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3 of the complaint but denies that this actmn is properly brought or that Plamtxff is entitled to
relief under the Statutes and sections alleoed

4. Admits the allegation in paragraph 4 of the complaint that the Chabad ~Lubav1tch
Chasidic community is dedicated to worldwide Jewish educamon and outreach, but otherwise

denies the allegations of said paragraph. N
: 5. Denies the allegations contdmed in the first sentence of paragraph 5 of the compiamt
~ and admits the allegations of the second sentence of said paragraph,
: 7 6. Denies the allegatiops of paragraph 6 of the complaint. . ,
| 7. In answer to paragraph 7 of the complamt admits that Exhiblt A to the complamt |
* *purports to show a document referred to in said pamgraph but otherwise denies the ailegatlons of
t :paragraph 7 of the complaint. h :
o 8. In answer to paragraph 8 of the complamt Defendant repeats and realleges :fs answers
contained above in paragraphs 1-7 as if fully set forth herein.
‘7 9. In answer to paragraph 9 of the complamt admits that Defendant has advertlscd
Oﬁ'crcd for sale and sold a prayer book f:nntﬂed in pm't “Siddinr Tehillat F‘aﬁhexn” and ofherwise
demes the allegations of said paragraph.
10. Denies the allegations of paragraph 10 of the complaint. |
. 11. In answer to paragraph 11 of the compl;unt defendant repeats and realleges 1ta
answers contained above paragraphsl 10 asif fully set forth herem
12. Denies knowledge or information suﬂiclcnt to form a bchcf asto the allegaﬁons
containcd in paragraph 12 of the complaint except dcmcs that Kehot Pubhshmg Society is a
name which refers to a division of plaintiff..
- 13. Denies knowledge or mfonnatxon suﬁicn:nt to form a belxef as to the allegauons :
Luubuulcd iu pd.l‘dbldph 13 of the complaint. ‘ "
" 14. Denies knowledge or information sufﬁc:ent to form a belief as to the allegations
ined in paragraph 14 of the complaint. -

15 Denies the allegations of paragraph 15 ot the complamt

16 Denies the allegations of paragraph 16 of the complamt
17 Denies the of paragraph 17 of the complaint.
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18. Admits that a Siddur pubhshcd by Dcfcndant bears a logo but othemnse demes the
allegations contained in paragraph 18 of the complaint.
19. Denies the allegations of paragraph 13 of the complaint.
* 20. Denies the allegations of paragxaph 20 of the complaint
21. Denies the allegatxons of paragraph 21 of the complaint.
L. 22. In answer to paragraph 22 of the complaint repeats and maﬂeges the above answers
__ contained in paragraphs 1-21 as if ful}y set forth herein.
“23. Deuics knowledye or mformauun aufﬁcwnt to form a belief as to the allegations
. contamed m paragraph 23 of the complamt except denies that there is a rademark Kehot logo as
dcﬁned in the complaint. ‘
24. Denies the allegations of pamgraph 24 of the complaint.
25. Denies the allegations of paragraph 25 of the complaint.
26. Denies the allegations of paragraph 26 of vthe complaint.
27. Denies the allegations of paragraph 27 ot the complaint.
28. In answer to the allegations contamed in paramph 28 of the complamt Defendant

cpeats and realleges the above answers contamed in paragraphs 1.27.
29. Denies the allegations of paragraph 29 of the complaint.
. 30.Inanswer to the allcgatxons contained in paragraph 30 of the complaint Defendant
rcpcats and realleges the above answers contamed in paxagraphs 1-29.
~ 31. Denies the allegations of paragraph 31 of the complaint.

32. In answer to the allegations contained. in paragraph 32 of the complaint Defendant

re ats and realleges the above answers contained in paragraphs 1-31

- 33. Denies the allegations of paragraph 33 of the .complamt,

_A' 34. Denies the allegations of paragraph 34 of the c;)mialaint.

35. Denies the allegations of paragraph 35 6f the complajrxt

,— :36 Denies knowledge or information as sufficient to form a belief as to the allegation in

paragraph 36 of the complaint which refers to expand the acts complained of herein” and to the
extent required therefore otherwise denies the ai]egat_rons of said paragraph.
37 Denies the allegations of paragraph 37 of the complaint,
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38. Denies that plaim:xﬁ is cnnﬂed to tbc rebiet requested as set forth in paragraphs A and

B in the Demand at the conclusxon of the c0mplamt
AS AND FOR A»FFIRMATIVE DEFENSES

39. Plaintiff’s claims are bam:d by reason of the mvahd1ty of the copynght registration
" alleged in the complaint, o ‘ ‘ ,

-~ 40. Plaintiff’s clairos are barred by reason of failure to cornply with the rcquxremcnts for
fcderal copyright registration and by pubhcanon of the work in question without comphance with
the statutory notice requirements. or other reqmrements knowledge of which is at present in the
cnnrrol of plaintiff,

41. Plaintiff’s claims are barred i in whole or in part by reason of non copynghtable subject
_matter including but not limited to by reason of 17 USC 102(b).
42. Plaintiff’s claims arc barred bmaubc it is not the real party in imterest and owner of the
nghts asserted.. " '
43. Defendant’s actions complained of herem in whole or in part, constitute a fa1r use,
44.PluintifT s claim in whole or in parr. 1s barred by reason of collateral estoppe] and/or res
Judxcata ' ' ’
' 45.Plaintiff’s claim is barred in whole or in paxt by reason of copyright misuse.
46. Plaintiff’s claim is barred in whole or in part because the applicability of the Iaws
asscried is unconstitutional under the First Ammendmcnt ' |
" 47. Defendant’s actions complamed of hercm are hcenscd and authorized by a party
au onzed for same. . _
. 48. Plaintiff’s claims are barred in whole of in part by reason of laches, equitable
cstoppe! waiver, abandonment, detrimental rchance uuclean hands, bad faith and/or
acq \cscence » S
_49. Plaintiff’s action is barred because it is undertaken in violation of and is not
authorxzed under its charter and the applicable Jegal and religious requirements pertaining thereto
and the Chabad Chasidic Lubavitch movement..
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50.Plaintiff’s claims. with regard to.a lug,u ars baued because said logo is aud/or has

become a functional and genenc descnptmn o
51. Plaintiff’s claims are barred bccause asa member of the Chabad Chas: d]C Lubavnch

. community Defendant is an owner of the rxghts asserted by Plaintiff.
52. The Court should decline to exermsc jurisdiction over this matter mcludmg but not

7 limited to the non federal claims asserted by plamtxﬁ
- DEFENDANT HFRERY DEMANDS TRIAL'_B_Y SURY OF THIS ACTION

) WHEREFORE, Defendant respectfully requests that Judgment be entered herein
: dxsmxssmg the complaint together w1th quch other and further rehef as this Court may deem just

and proper

‘Dated: Brooklyn, New York
o December 26, 2001

aufer & Associates
860 60™ Street ,
Brooklyn, New Yotk 11204
718-331-7999 '
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