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This case now comes up on applicant’s notion to strike
opposer’s second notice of reliance, and applicant’s
conbined notion to dismss for failure to prosecute, for
judgnment on the pleadings, or alternatively, for summary
judgnent, both filed on February 23, 2003.1

Not wi t hstanding a reference in footnote 2 of the notion
to strike to a possible tineliness issue regardi ng opposer’s
second notice of reliance, said notion is based entirely on
substantive grounds. Accordingly, determ nation of the
notion to strike is deferred until final hearing. See M Tek

Inc. v. CVP Systens Inc. 17 USPQ2d 1070 (TTAB

It appears that the Board is mssing a second consented notion
to extend discovery and trial dates. According to current Board
records, opposer’s initial testinony period closed Novenber 23,
2003. However, applicant’s notion to dismss, etc., states that
the parties stipulated to extend that period to January 22, 2004.
The party that filed the m ssing notion has until TH RTY DAYS
fromthe nailing date of this order to file with the Board a copy
of the m ssing notion, including proof that the Ofice received
the original filing.



1990) (questions of adm ssibility of docunents based on
hearsay and | ack of authentication deferred).

| nasmuch as the notion to dismss is based on the
presunption that the Board has stricken the second notice of
reliance, and the Board has not yet done so, the notion to
dismss is denied as premature. Further, to the extent the
noti on seeks judgnent on the pleadings or summary judgnent,
the notion is denied as untinely filed. Trademark Rul e
2.127(e)(1). See also authorities cited in TBMP 504.01 and
528. 02.

Remai ni ng testinony periods are reset as foll ows:
DISCOVERY PERIOD TO CLOSE: CLOSED

Thirty-day testimony period for party in position of plaintiff to close: CLOSED

Thirty-day testimony period for party in position of defendant to close: June 1, 2004

Fifteen-day rebuttal testimony period to close: July 16, 2004

In each instance, a copy of the transcript of testinony
together with copies of docunentary exhibits, nust be served
on the adverse party within thirty days after conpletion of
the taking of testinony. Trademark Rule 2.1 25.

Briefs shall be filed in accordance with Trademark Rul e
2.128(a) and (b). An oral hearing will be set only upon

request filed as provided by Trademark Rule 2.1 29.



