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Cheryl Goodman, Interlocutory Attorney:

As background, the Board order dated Novenber 9, 2004,
al l owed applicant to take the deposition of M. Rick
Sorenson outside of its testinony period, sonetinme during
the month of Decenber 2004. The Board al so reset the
rebuttal period for opposer, which was schedul ed to cl ose on
January 17, 2005. M. Sorenson’s deposition was taken on
Decenber 22, 2004 and the deposition transcript was filed
with the Board on February 11, 2005, with a service date of
February 10, 2005 on opposer.

This case now conmes up on opposer’s notion to reset the
rebuttal period and briefing period, filed February 16, 2005
and applicant’s notion for a show cause order for failure of
opposer to file a brief, filed March 28, 2005.

The Board turns first to opposer’s notion to reset
dates. In support of its notion, opposer asserts that an

extension of tinme is permtted where applicant failed to



serve the testinony transcript on opposer wthin thirty days
of the conpletion of the testinony; and that the testinony
of Rick Sorenson was taken on Decenber 22, 2005 but opposer
did not receive a service copy of the transcript until
February 14, 2005.

In response, applicant concedes that it was unable to
serve the deposition transcript within thirty days of taking
M. Sorenson’s deposition testinmony. However, applicant
asserts that although opposer did not receive the “form
service copy” of the deposition transcript until the week
follow ng February 7, 2005, opposer previously had obtai ned
a copy of the transcript on January 12, 2005 directly from
the court reporting service as well as received an
el ectronic version of the transcript from applicant on
February 7, 2005; that even after receiving a copy of the
transcript on January 12, 2005 fromthe court reporter,
opposer did not notice any depositions for its rebuttal
period; that in any event, the rebuttal period was cl osed
three days prior to the tine for service of the deposition
transcript under the rule, and therefore, the service of the
transcript had no inpact on whet her opposer woul d take
rebuttal testinony;, that as a result, the | ater service of
the deposition transcript does not prejudice opposer and
there is no basis for resetting the rebuttal period; that

when the issue first arose, opposer’s counsel contacted



applicant’s counsel and requested an extension of the
briefing schedule but not the rebuttal period and applicant
agreed; that opposer “conpletely reneg[ed]” on the parties’
agreenent by filing its notion to reset the rebuttal and
briefing periods prior to finalizing the parties’
stipulation to reset the briefing periods; and that “even
though there is no need to extend the briefing schedul e, as
an accommodati on” applicant agrees to opposer’s proposed
extension for the briefing period.

In reply, opposer argues that it filed its notion to
reset dates when applicant failed to file the stipulation to
extend briefing dates at the tinme of filing the deposition
transcript of Rick Sorenson as the parties had previously
agreed; that applicant’s failure to file the stipulation
voi ded the parties’ prior agreenent; that the earlier copies
of M. Sorenson’s transcripts received by opposer did not
contain corrections or the errata sheet; that under the
rules, “receipt of the official transcript starts the 30-day
review period . . . to insure that final testinony of the
W tness need not be countered”; that “it would be unfair to
force the opposer to rely upon an earlier and unoffici al
version of testinony”; and that applicant’s failure to file
the stipulation prejudi ced opposer because the Board was not

on notice of the briefing schedul e.



| nasnuch as applicant has indicated that it agrees to
an extension of opposer’s briefing period, the only issue
for consideration is whether a reopening of the rebuttal
testinony period is appropriate.

The requirenent that a copy of the transcript, with
exhi bits, be served on every adverse party within the tinme
specified in Trademark Rule 2.125(a) is intended to ensure
that each adverse party will have the testinony before it
has to offer its own evidence, or, if the testinony in
gquestion is rebuttal testinony, to ensure that each adverse
party will have the testinony before it has to prepare its
brief on the case. TBMP Section 703.01(m (2d. Ed. Rev.
Mar. 2004). Normally, the plaintiff's rebuttal testinony
period is scheduled to open 30 days after the close of the
defendant's testinony period to be consistent with the
requi renents of the Rule. See TBMP Section 701.

Due to the testinony of M. Sorenson being taken
outside of applicant’s testinony period on Decenber 22,
2004, the Board' s scheduling of the rebuttal period early in
January 2005 resulted in opposer not being afforded the
thirty day period to receive a service copy of the
deposition as required by Trademark Rule 2.125. Al though
opposer obtained a copy of the deposition transcript prior
to the close of its rebuttal period, this transcript was not

the service copy required by the rule nor was it the



corrected version with the errata sheet; the service (and
corrected) copy of M. Sorenson’s deposition transcript was
served on opposer nore than thirty days after the taking of
M. Sorenson’s testinony. On this basis, it was appropriate
for opposer to request the resetting of the rebuttal and
briefing periods. Trademark Rule 2.125(a); see e.g.,

Hew ett- Packard Co. v. Human Perfornmance Measurenent, Inc.,
23 USP2d 1390, 1392 n.6 (TTAB 1991) (proper renedy for
delay in receiving corrected deposition transcript is to
request an extension of briefing period).

To avoid any prejudice to opposer, the Board finds it
appropriate to reset both opposer’s rebuttal testinony
period and the briefing period. Accordingly, opposer’s
nmotion is granted.

In view of the resetting of the rebuttal period and
resultant resetting of the briefing schedule under Trademark
Rul e 2.128, applicant’s notion for issuance of a show cause
order for opposer’s failure to file a main brief is denied.

The remaining trial schedule is as foll ows:

Plaintiff’s rebuttal period May 15, 2005
schedul ed to cl ose

Briefs shall be filed in accordance with Trademark Rul e
2.128(a) and (b). An oral hearing will be set only upon

request filed as provided by Trademark Rule 2.1 29.



