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1 (Deposition scheduled to start at 9:00 a.m.;

2 actual start time was 10:30 a.m.)

3 MR. KANE: Good morning, Clarence.

4 MR. FALSTAD: Good morning.

5

6|C LARENCE HENRY FALSTAD, 1171,

7 having been called as a witness on behalf of the
8 Opposer, and having been first duly sworn,

9 testified as follows:

10

|DIRECT EXAMINATION BY MR. KANE:

1219 Clarence, if you wouldn’t mind, could you state your full
13 name and mailing address for the record, please?

4 Sure. Clarence Henry Falstad III. And mailing address is
15 152 Birchwood. That’s Holland, Michigan, and zip code is
16 49423.

1710 Could you spell your last name?

181n Sure. FALSTAD.

1910 You’ll have to -- pardon me. I may have been stating

20 you -- S T E D.

2L |p Every once in awhile it gets different ways there, I think,
22 but I'm used to it.

2810 I apologize.

24\p As soon as we moved to Holland, I get it S T A A D, you

25 know. That’s a Dutch spelling; double A’s are --
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Okay. Clarence, have you ever had your deposition taken

before?
I don’t recall. I was in a legal situation, I guess,
before with one of our employees that had some -- a case

against us here for injury. And I’'m not sure if that was
considered a deposition or what, but --
Someone took your statement?
Someone took a statement, yeah. I guess, if that’'s a
deposition, then, yes, I guess I have.
Well, just to give you a little bit of familiarity here,
Ms. Corsiglia --

MR. KANE: Did I pronounce that correctly?

COURT REPORTER: Close enough.

MR. KANE: Okay.
-- 1s the court reporter. And I’'ll be asking you questions
and which -~ we’ll need a verbal response from you.
Okay.
“Uh~huh’s” and “unh-unh’s” sometimes -- she’s got a
recorder here, but when they transcribe it -- using the old
ways, you couldn’t distinguish them. We prefer that you
say “yes” for a “uh-huh” and “no” for “unh-unh.”
I will try to do that.
And nodding of the heads and physical gestures won’t work,
‘cause they won’t go on the tape.

Understood.
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I'11l ask some questions. You’ll provide responses.
Occasionally here Ms. Schneider may raise an objection.

She’s only raising that so that it’s officially on the

4 record. You do not have to wait for anybody to make a
5 ruling or the like. You can go ahead and provide a
6 response.
7 Okay.
8 So once I'm finished, Ms. Schneider may ask you some
? questions on cross-examination, at which point I may open
10 it for redirect. But we’re kind of loose.
n Okay.
219 Let’s talk about your occupation.
13 I'm currently employed as the laboratory director at
14 Walters Gardens. I’ve been here since June of 1980, acted
15 as laboratory director since sometime in 1981, I believe.
16 And what is the function of the laboratory director?
17 Basically to oversee our plant tissue culture operation.
18 Okay. What is -- what is plant tissue culture --
19 culturing?
20 The easiest way to describe that, I guess, is to say that
21 what we do is we propagate plants in test tubes. And it’s
22 a little bit of a scientific and a little bit of an art
23 background here. And basically what we get is some of the
24 leftover plants or some of the ones that are not able to be
25 done by some other means -- some other propagation means.
s 7
Z
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So literally you can take a cutting --

Correct.

-- of a plant and place it in a test tube?

Correct.

What’s contained in the test tube?

The test tube will contain a nutrient solution, which
contains all of the nutrients that the plant’s going to
need for it’s entire lifespan in culture. And we will also
incorporate in some hormones to direct the plant growth so
we can control whether or not we want that plant to produce
more shoots or whether we want it to basically slow down
and shoot production per its roots or a combination of the
two. And those are all fine tuned media that we use in
terms of -- in our understanding of the hormones and the
plant root regulators that we’re -- that we’re working
with. Essentially once we have the plants produced -- once
the plantlets have shoots there and they have produced
roots, then those will get transplanted and they go out to
be finished off in some other area, either the greenhouse
or in our field operations there to be sold later.

So you literally take them from the test tube and move them
through the nursery and then out into the field?

Correct. Or in some cases they may not see the field
before they go to a customer. They may get finished off in

a container and stay in the greenhouse. And some of that
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is dependent a little bit on the type of plants that we’re
growing, whether they’re tolerant of our field conditions.
Some of them may be more shade varieties, and so they may
not be able to tolerate the full sun in our =-- in our
fields there.

Okay. And in this capacity as laboratory director and
propagating plants, do you also play a role in any
crossbreeding or breeding of plant material?

I’m doing some breeding now. But the majority of it is
probably more involved in new plants coming in from other
introducers. We get a number of those varieties in order
to build them up more quickly than what we could by
conventional methods. And so that’s kind of our role here
as a plant tissue culture laboratory, is in aiding our
going to market of those varieties as quickly as possible.
So rather than propagating plants in the test tube phase,
you may also just bypass that and have that done by some
other grower and you’'re receiving then more mature plants
from the test tube stage?

I'm not sure I understand your question.

Well, the other avenue you mentioned is that instead of
propagating plants here, too, you also get plants from
outside sources?

Certainly.

And then you --
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Yes; yes.

-- you create -- do you create conditions that will make
them grow better or --

Okay. I guess I'm not understanding your question, but --
Yeah. I’'m not phras- -- let’s -- would you please tell me
the stage for plants that you bring in from outside? What
role do you play?

In order to start working with them in the tissue culture
laboratory? We’ll get them in a number of different
stages. It’s not uncommon -- as a matter of fact, just
last week I had a hybridizer who sent us some plants, was
interested in having us propagate them for him. And so we
started those up. Basically he sent us three plants, and
we started some of those up. The starting-up process --
because the nutrient mixture that we’re growing the plants
in grows them so efficiently, it also grows contamination
unfortunately even more efficiently there. And so our
starting-up process essentially is a disinfecting or a
sterilization process where we basically have to cleanse
the plant in order to make sure that it doesn’t carry with
it any contaminants there to grow in the medium that we’re
growing the plant in then.

Would these be genetic contaminants or bio-contaminants?
Bio~contaminants there; either some fungus, some mold or

bacteria of some sort or another.

NetworkReporting
1-800-632-2720




Page 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

= o -2 ©)

Okay. Prior to becoming the laboratory director for
Walters Gardens -- in 1981? --

19- -- yes; yes. As director, right.

-- what was your position immediately prior to that?
Basically before that I was a laboratory technician and so
I worked as -- basically processing the tissue culture
plants there, cutting them up, dissecting them, then -- and
sterilizing them as well, too.

Okay. And for -- for what company did you act as a --
That was with Walters Gardens as well.

Can you give me the approximate time frame?

That was -- I started here June 2nd of 1980 in that
capacity.

Were you employed prior to coming to Walters Gardens in
19807

Yes.

And when was --

It was for a nursery in Arlington Heights at the time,
Klehm’s Nursery, K L E H M. And they were a company that
had been around -- I think we celebrated our 125th

anniversary while I was there. But I worked for them in a

couple different capacities. One is as an landscaper and
also as a —-—- as a nurseryman there in their foliage
department.

Where is Arlington Heights?

NetworkReporting
1-800-632-2720




Page 10

Illinois. Sorry. Northwest suburbs there.

Okay. Clarence, did you attend university?

Yes, I did. I attended the University of Illinois, down in
Champaign/Urbana; graduated with a bachelor’s of science in
ornamental horticulture in May of 1980.

Can you briefly describe for me the -- if you can describe

what ornamental horticulture is?

8 Ornamental horticulture is basically the -- oh, boy -- the

9 flowering part of agriculture, I guess, if you want to call

10 it that. My particular major or emphasis was on tissue

1 culture, and so that’s why I ended up with the science --

12 the BS rather than the BA. And essentially I specialized

13 more in the science area there, which was loosely possible

14 there in the horticulture area.

15 Okay. As part of your formal education was taxonomy a

16 subject?

17 Yes, it was.

18 A formal subject that was offered as a class in taxonomy?

19 Botany 210 or something like that. I don’t recall exactly

20 the number, but, yeah, plant taxonomy.

21 Is there a -- is there an industry bible that the

22 industry -- that you were using that would control plant

23 nomenclature?

24 There are several. The currently accepted one, I think, is

25 the International Code of Nomenclature for Cultivated -- or
s 7

Z
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for Botanical Plants there, I believe, ICBN -- or for

Botanical Nomenclature or something like that. And that

coincides with the -- actually they work very closely with
the International -- what is it? -- the International
Cultivar -- hey, boy -- I'm getting nervous now. It’s

ICNCP, whatever, I think it is. But that’s the

International -- International Cultivar Registration -- I'm
sorry.

Okay. I'm going to present to -- I'm going to --

Okay.

-- actually going to have the court reporter mark as --

MR. KANE: I think we’re just going to call it -- I
can’t remember where I am in the exhibit phase. I think
we’re just going to call this Falstad 1. Okay?

(Deposition Exhibit 1 marked)

MR. KANE: And this -- and just for the record here,
Falstad 1 is -- contains Walters Gardens’ Exhibit --
numbers WG0086 through WG0182.

And just before I present it to you, I'm going to give it
to Ms. Schneider here to take a look at.

MR. KANE: I don’t have an extra copy for you, because
I didn’t think anyone was going to show.

MS. SCHNEIDER: That’s okay.

(Counsel reviews document)

MR. KANE: The official hard copy is in my office.
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Clarence, I'm going to present to you what’s been marked
as -- for identification purposes as Deposition Exhibit 1.
It’'s got the term “Falstad” at the bottom.

Okay.

Do you recognize -- this is a copy apparently.

Right.

Do you recognize what this exhibit represents?

Yes, I do.

Would you just mind putting it on -- giving us the title,
please?

It’s International Code of Nomenclature for Cultivated

Plants, 1995.

Are you familiar with this document?

Yes, I am.

Is this something that you -- one of the references that
you mentioned?

It would be something that I would use regularly in our
phase of introducing new varieties. This is basically what
we would refer back to in terms of making sure that the
nomenclature that we select for a new plant is correct and
it is something that can be established and it can be
registered.

Okay. I have nothing in here specifically that I want to
reference, other than just that we identify the particular

document.
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Okay.

MR. KANE: 1If you would pause for a second?

(Off the record)
So, Clarence, in your capacity as the laboratory director
for Walters Gardens since 1980, how many plant varieties
have you encountered in your 23 years -- -4 years?
Oh, boy, I would imagine probably somewheres in the
neighborhood of -- we’ve probably worked on somewheres
close to 500. Of those we’ve actually introduced to a
trade -- well, actually that were Walters Gardens’
introductions, either found in the lab or something like
that, I think we’'re looking at somewheres around 75 or
something like that at the time.
Do you -- how many plant genus does Walters Gardens handle?
Oh, the company itself?
Yes.
Oh, that’'s --
Is that a larger number than --
Oh, yes. Well, in terms of the 500 varieties that I'm
talking about, those are probably cultivars now. In our
capacity either in the lab -- we were talking about clonal
propagation only. So that’s basically all we deal with is
cultivars. In cloning we propagated cultivars. The
company as a whole, there may be 3,000 different cultivars.

And I'm not sure how many different genera there would be.
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Usually, I think the front page -- or in the front there I
think we have our new items list, which is currently
running almost two pages, I think. 1In the past it’s been
about a page or something like that. But -- so it’s --

I see you made visual reference to a document that I have
here on the desk.

MR. KANE: Can we mark this as an exhibit? I can get
another copy for you. They’re right out here in the
hallway.

WITNESS: Oh, they’re fun. You have to have one.

MR. KANE: You can pick one up on the way out. It’s
just the current catalog.

(Deposition Exhibit 2 marked)

Okay. Clarence --

MR. KANE: Care to look at it?

MS. SCHNEIDER: Yes, please.

MR. KANE: 1I’1ll have to give you one without my
stickies.

(Counsel reviews document)

Okay. Clarence, you have made a visual reference here,
looking to a document that I had off to my left here. And
I’'m just going to present it to you now --

Uh-huh (affirmative).

-- as Deposition Exhibit Number 2, also marked as a Falstad

exhibit. Can you tell me what Exhibit 2 represents?
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This is the current Walters Gardens catalog. It just came
out this month, I believe. And it represents basically a
listing of plants that we offer for sale here at Walters
Gardens.

Would this document contain that 3,000 or so different
genera that we were talking about?

Yes; yes. Most of -- most of them.

Okay. And of that 3,000 your responsibility or your
interaction was with a very small subset?

Correct; correct. We probably work with -- I like to think
it’s 10 percent, but it’s probably more realistically 5
percent, I think.

And that was just strictly in the cloning side?

Correct.

Okay. Of those that you clone, do you -- have you cloned
any, let’s say, Hostas, for example?

Yes. Hostas have been a big number for us in the past. I
think in our peak we probably had maybe 70 to 100 different
varieties of Hostas at one time.

Any of them new introductions -- new varieties?

Yes. We’ve introduced -- actually I think right on the
cover there’s four varieties that are all our introductions
this year, but only three Hostas, though, and probably a
total of 60 to 70 different varieties all together, I

think.
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Of these that were introduced by Walters Gardens this

year -- strike that. Of all the Hostas, for example, that
you’ve introduced, when we -- when I -- when you use the
term “introduced,” is this genetic material that has been
recognized for the first time coming from Walters Gardens,
or is it coming from another source into Walters Gardens?
Good question. I guess, I use it as a Walters Gardens
introduction that is new to the trade through Walters
Gardens. I think -- is that answering your question, then?
So it represents a new variety?

Correct; new varieties there.

So a genetically distinct pool of material; right?
Correct.

Biologic material®?

Yes.

And of those that are introduced, did Walters Gardens have
to come up with a name for them?

Yes, Walters Gardens then would name all of those. We
would be responsible as an introducer to name some of
those -- or all of those.

Can you explain for us, please, how the naming process
works?

We’ve done it a number of different ways in the past.
Sometimes I would just pull a name out of a hat that looked

good or that sounded good, check and make sure that that
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was a legitimate name. By “legitimate” I mean that it
would be acceptable by our registrar -- that would be the
registrar for the genus Hosta there -- according to his
rules and the code book. And then we -- I would basically
fill out the application for registration -- £ill that --
check them -- I actually -- a lot of times I would check
with the registrar first and make sure that the name had
not already been used, because that would preclude it also.
And if it had not been used, I would send in the
application to the registration authority, and then we
would get notification back later that it had been
accepted. Occasionally I think I have had names rejected,
either because they were confusing names -- I think I had
one that was rejected because they didn’t like my spelling
and they assumed that it could have been confusing. 2And so
we changed the name on that one to make sure it would fit
with their requirements. Sometimes what we’re doing -- if
I blank out and can’t come up with a good name or something
like that or nobody else that’s been working with the plant
directly can come up with a name, what we’ll do is we’ll
actually solicit the whole company and we make it into a
contest. And we get a list of names and then have people
vote on those or something like that -- or what we’ll do is
we’ll have a list of names and then the powers that be, you

know, we gather five people in the office together and we
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vote on it together or something like that. And then
that’s the name that we select. Usually the prize is the
person gets to get a free plant there from that. So =--
Okay.

-- it’s kind of fun.

You mentioned a registrar, I think, in one --

Yes.

-- of your responses to your earlier letters. 1Is there a
registrar specifically registered -- or recognized for the
Hosta genus?

Yes. There is what’s called an International Cultivar
Registration Authority, ICRA, for the genus Hosta. And the
registration authority is essentially the American Hosta

Society. And they appoint, then, a registrar to act in

that capacity, to accept the registrations and to -- to
keep a list of those plants that are -- that are
registered.

Okay. And the International Cultivar Registration
Authority, are you familiar who they’re affiliated with?
Yes. In this case here they would be affiliated with the
American Hosta Society. Occasionally, the -- the original
two had other jobs -- well, actually all of them have other
jobs. We don’t pay a whole lot for this position but -- or
the American Hosta Society does not. And so they’ve had

other jobs. The previous two have been affiliated with
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the -- or also affiliated, I guess I should say, with the
Minnesota Landscape Arboretum. So we make sure that we
select people that are familiar with cultivar naming, the
process and everything there. And the current one 1is
actually a dermatologist on the other side of the state,
who’s been working with the American Hosta Society -- is,
matter of fact, a past president of the American Hosta
Society and so is quite familiar with not only Hosta names
but also the registration process there.

Okay. Does this particular International Cultivar
Registration Authority handle all genus or just the one for
Hosta?

Just the one for Hosta.

So there would be another one for Hemerocallis, for
example?

Correct; yes. There would be an International Registration
Authority for Hemerocallis.

Okay. And there would be an International Cultivar
Registration Authority for Clematis?

That’s correct.

Is there a -- are all these International Cultivar
Registration Authorities located in the United States?

No. A number of them are not. As a matter of fact, the
Clematis authority is in England. The back of the

International Code of Nomenclature Cultivated Plants
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actually lists the current registrars there and their
locations. I think it’s in the back -- or one of the

appendixes, anyway.

4 Oh, I see, in the back of the book?
5 It’s one of the appendixes, and I don’t recall which one it
6 is, but --
7 Yeah. We can reference it later. So the one for the
8 Clematis you mentioned was in the United Kingdom?
? Yes.
10 Are there other -- are there other International Cultivar
1 Registration Authorities that -- for plants that you work
12 with that are located outside the United States?
13 In terms of working with -- there are plants that we work
14 with that have registration authorities that are outside of
15 the United States. An example of that is there’s a
16 Hibiscus authority there in Australia. And we work with
7 the plants but we have at this point not introduced
18 anything that requires registration or anything. And I
19 believe they are only the tropical Hibiscus. So I'm not --
20 I’ve actually tracked down the hardy Hibiscus. There is
A a -- kind of a default in some cases for perennials and
2 also for woodies. And I think -- Arnold Arboretum I think
23 does work in that capacity for some of those. And I would
24 have to check again the code book here to make sure, you
2 know, how some of those -- I think perennials actually are
s 7
Z
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in Germany. I think -- so, in other words, if there’s a
perennial that’s not -- that does not have its own
registrar, then it defaults back to the registration
authority. And I think it’s the International Plant

Prop- -- or the International Perennial Association there.
And I believe they are in Germany.

Okay. So plant nomenclature, then, is just not restricted
to a particular nation?

No; no. It’s intended to be international.

All right. So if -- in the instance of a Hibiscus you just
mentioned, which you --

Uh-huh (affirmative).

-- the tropical one is monitored or controlled by this one
in Australia?

That’s correct.

If you wanted to find out if a name for a particular
Hibiscus was available, how would you -- how would you go
about finding that out?

They would have a checklist or a registration list there or
sometimes they’re combined in one. And that would have a
listing of all of the current names. Each registration
authority -- cultivar registration authority is required to
maintain that and to -- and to publish that.

And what would be the geographic extent of that

publication?
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It’s international. So it -- you know, it’s a -- you

can -- I belong to a Hibiscus web -- list there and there’s
all kinds of information that goes on on that kind of a
thing -- on that kind of topic and registration and whatnot
here. And it’s internationally recognized that that is
the -- that is the registration authority here.

Are you a member of any organizations or societies?

Yes. American Hosta Society, International Plant
Propagators Society. There’s a Tissue Culture Association
and -- let’s see. I guess I've let my expiration -- or my
membership expire here for a couple other things here.
Okay. How long were you involved -- or are you still
involved with -- are you currently involved with the
American Hosta Society?

Yes, I am. Actually, I'm a life member there.

You are a member?

A life member, yes.

Life member.

So I'm stuck.

How long have you been involved with the American Hosta
Society?

Oh, I think I joined in probably 1984 or something like
that, 1985.

Have you held any board member positions with the -- with

the American Hosta Society?

NetworkReporting
1-800-632-2720




Page 23

[R%)

10

11

13

14

15

16

- oI T ©)

e

Oh, yes. Let’s see if I can remember a few of those.
American Hosta Society -- yeah, I have been scientific
chairperson and scientific editor for the journal. I have
been auction chairperson, the vice president and president
and now past president.
Did the society deal with nomenclature issues?
On a regular basis, yes.
Would nomenclature be in dispute in those?
There’s always different sides --

MS. SCHNEIDER: Objection. This is hearsay.
Do you want me to answer that or --
Were you personally involved in -- as a board member in
discussing nomenclature issues?
Yes. As the American Hosta Society, we basically -- as the
registration -- Cultivar Registration Authority, we have
the final say-so on what names are accepted and what names
are not.
Okay. In your capacity as vice president or president of
the American Hosta Society, did you interact with other
societies for other genus?
In terms of the American Hosta Society?
Well, would the American Hosta Society have interactions
with the folks that were doing the Hibiscus? Would you
have any --

Generally not.
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Generally not?

The closest interaction is a lot of the same people overlap
and so there’s a similar interest. And so they are members
in both fields there. But in terms of the interaction,
really there is not any direct interaction. There are some
local societies that actually are -- the Hemerocallis and
the Hosta Society is -- as a matter of fact, the British
Hemerocallis and Hosta Society is a good example of that,
where they’ve actually incorporated two groups. The
American Hosta Society has basically been just a Hosta
group.

Okay. Did you mention that the International Cultivar
Registration Authority for Clematis is in the UK?

Correct.

It’s kind of -- I think I’'ve asked that question now three
times.

Hope I gave you the same answer.

Do you know, does the American Hosta Society print a hard
copy of their list of --

Yes, we do. Every year there is a registration list and
it’s one of our journals, actually.

Okay. Do you know if the corollary society for Clematis
prints out a physical checklist?

Yes, they do. I don’t know where or how often that comes

out, but I know they do.

NetworkReporting
1-806-632-2720




Page 25

(2]

PO ¥ 0O

10

11

IO N R S ©)

Do you know the name of that publication?

No, not right offhand.

Okay. Have you -- have you had opportunity to reference --
Yes. I have looked through that. As a matter of fact, as
our catalog was being put together, I was asked for more
information on Clematis. And because I did have a copy of
their checklist there, I was able to provide that so that
we could make sure that our names in the catalog there were
spelled correctly and they were the proper registration
names there.

Okay.

So I provided that to those --

Is that information contained in your catalog?

Yes, it would be, I believe.

The references?

Yes.

If I could just refresh your memory here, I'm going to
direct your attention to page 151 of your most recent
catalog, the one that’s been marked as Falstad Exhibit 2.
Do you recognize this section?

I have not read it word for word. I’'ve edited other
sections of the catalog but not this page here.

Okay.

But, yes, I have seen this page briefly.

Do you recall the particular checklist that you may have
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used for -- when you were editing the Clematis section?
Yeah. It’s listed here, the “International Clematis
Register and Checklist 2002.”

MR. KANE: 1I’'m going to present another exhibit here
for marking, if we could, please. This has been previously
identified as Walters Gardens Exhibit 2 and attached to the
motion for summary judgment. I’1ll just have the court
reporter mérk that as Falstad 3.

(Deposition Exhibit 3 marked)

MR. KANE: Lauren, did you have a chance to review any
of the prior pleadings in this case?

MS. SCHNEIDER: Some of them.

MR. KANE: Did you review the motions for summary
judgment?

MS. SCHNEIDER: Yes.

MR. KANE: Did you review the exhibits that were
attached to that?

MS. SCHNEIDER: I did not.

MR. KANE: That is this (indicating).

MS. SCHNEIDER: I didn’t have a copy of the exhibits.
Essentially that would be an alphabetical listing of all of
the cultivars’ names that have been used on -- it would
list, I believe, the dates that they were registered or the
dates in some cases that they were published.

Clarence, I'm giving you this copy of what has been marked
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as Deposition Exhibit 3. And it indeed is entitled “The
International Clematis Register and Checklist for 2002.”
The only reason I give you this copy -- and it’s -- it’s
designated by Walters Gardens Bates numbers WG0245
through -- well, I don’t think they gave code numbers to
each one. But it’s the entire collection of that
publication. And what I’'d like to do is, rather than have
you rely on the copy, I’m going to give you the original.
MR. KANE: Do you have any objection, Lauren?
MS. SCHNEIDER: No.
MR. KANE: Okay.
Do you recognize the original of what’s been marked as
Deposition Exhibit 3? Have you seen this document?
I have not actually seen an original copy. I think I’'ve
just got copies before.
Okay. Let’s just -- if you wouldn’t mind flipping through
it, does this represent the same format of the material
that you -~ copies that you looked at earlier?
Yes, it does.
Okay. Would you -- do you have any reason to believe that
this register is inaccurate or is not recognized as the
official register for Clematis?
No. I would assume this to be as accurate as publically --
or as possible in any printing document there.

Who's the publisher for that; do you --
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The Royal Horticultural Society.

Okay. Do you know if Walters Gardens has a copy of that in
its facility?

I don’t know if we have a copy -- we have a copy. I don’t
know if we have the -- an original.

Okay. Do you know if this information is also available
elsewhere?

That I’m not sure.

I mean a specific reference to electronically?

Some of this information might be available in some form
there on the Internet, yes.

Okay. For example, is the American Hosta Society checklist
available on the Internet?

Unfortunately not currently. That’s one of my goals, to

make that available.

I see.

Yeah.

So if I were a Hosta developer, how would I -- how would I
get -- find out if a name is available?

Two ways, probably. You could check with the International
Cultivar Registration Authority personally, and he’s
usually accessible by e-mail or by mail or phone. Or you
could get a copy of the most current listing there. 2And we
do have -- actually the American Hosta Society does have

two listings there. They’ve had to split it up because of
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the size and the numbers of varieties there. I think there
was —- one went through 1998, and then the other one would
be 1998 through the current. And then, because that’s not

totally current, you’d probably need to still get the

registration -- edition of the journal for this year yet,
too.

Okay.

But that -- I believe the registration edition for this

year would also have a listing of just all the names. They
don’t -- the descriptions usually are just for the
registrations from the previous year.

Okay.

But there be a listing of all the names. So that might be
your best bet.

In your experience with the American Hosta Society and the
registration of names for Hostas, can the -- can the plant
variety be registered by someone other than the breeder?

It is possible. If the -- in some cases we do have people
who are registering plants for people that have passed
away. And just to make sure that that is current so that
the name is not used accidentally by someone else, there
are people that are registering those. And there have been
instances actually where the American Hosta Society itself
has registered variety names in order to protect those

names and make sure that they’re not confused and used by
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other people.
Okay. In your position as the laboratory director, do you

receive plant material from other sources that have not yet

" been registered on a particular -- with the -- with the

respective registration authority?

Yes, we do. I think there are -- there are some that are
not registered there, yes.

And are these plants given a formal name when they’re
shipped to you in the form of the genus/cultivar format?
Usually they are, although I think there are probably some
cases where they may not have formal names yet or full
cultivar names there.

Okay. Are you -- are you aware of any instance or general
experience where you have received an introductory plant
having a -- been assigned, by the breeder or whoever’s
providing it to you, a name; like the genus/cultivar name?
Yes.

And in those instances do you know if the names are
ultimately placed on the register?

We usually leave that up to the individual, but we

certainly encourage them to register them.

QOkay.
So if the hybridizer -- I think there are some cases where
the hybridizers just don’t register, and that’s -- that’s

their decision, although we certainly do encourage them to
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do that.

210 In what format -- you know, if a hybridizer were to send

3 you a plant and they had a name associated with it, how

4 would it appear in correspondence or on the plant?

5 Whenever you see it, how would it -~ how would it generally

6 appear?

1A Usually the genus would be with a capital letter, and then,

8 if there’s a cultivar name, that would be in single quotes.

9 Q So based on your formal education, when you took a taxonomy

10 class, was that use of single quotes -- is that the

1 recognized format for --

121a Yes.

Blg -- designating cultivars?

41a Yes, it is. Anything that you see in single quotes

15 would -- would essentially be a cultivar name.

16 Q And that cultivar name, then, is used to refer to a very

17 specific plant?

Bla Individual plant; correct.

19 Q Individual plant.

2/A  Uh-huh (affirmative).

o Q Is the cultivar name ever intended to act as a brand?

2\ p I think there are people that are erroneously using it that

23 way. But as I understand it, a cultivar name cannot be a

24 brand name.

25 Q Okay. When you see a name in single quotes, what does that
. /7

//
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immediately connote to you?

A That’s a common name for that plant. It would be the name
3 that the trade or any individual would know that plant by.
4o All right. ©Now, are you familiar with the Clematis genus?
5\a A little, vyes.
610 And what’s been your exposure to the Clematis genus?
1A Oh, it’s one of the varieties that were -- one of the
8 genera that we sell here at Walters Gardens. And we have
? actually done some tissue culture with Clematis there as
10 well,
Yo But when you say -- by “some,” most of what you'’re
12 receiving is coming in from another -- another grower?
3ia Correct.
14 Q And then are you -- are you acting as the nursery, then, to
15 provide, you know, larger, more vigorous plants, or are --
16 you know, in what capacity are you acting when you receive
17 plants in from another provider?
181 p In many cases where we’re wholesalers we’re taking that
19 product and re-wholesaling that. In some cases we do grow
20 those on. And in -- I'm not sure in Clematis what the
21 percentage of that might be.
22 Q Okay. Are you familiar with the term ‘Piilu’?
23 A Yes, I am.
24 Q And how have you become familiar with the term ‘Piilu’?
B\a It was a -- the cultivar that we were interested in
s 7
Z
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introducing some years ago. And we had been offered it by
our supplier there from Poland, who had offered it to us
there as a -- as a good variety that he felt that we should
be able to carry and introduce to the -- or not necessarily
introduce but to -- to put into our catalog and sell.

Okay. And in =-- would you normally be involved in those
discussions as the laboratory director?

Normally that would not be something I would be involved
in. And the main reason I did end up getting involved in
this is because there seemed to be some question about the
proper cultivar name or the trademark and possibly a patent
on that. It seemed as though it came up rather after the

fact here, after we had done some research in it. It

looked as though there was a -- possibly a trademark that
was involved in that -- in that variety.
Okay. Do you remember -- do you recall what year it was

when you first were involved in the ‘Piilu’ discussion --
Oh.

-~ or ‘Piilu’ discussion? “Tomato” (pronouncing),
“tomato.”

I don’t recall specifically and I don’t -- I believe it was
2002, but I’'m not sure.

Do you recall the name of the Polish source?

No. I don’t have real strong connections with them, and so

that’s something that probably John or Mark would be
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ordering from them.
Okay.

MR. KANE: Let’s go ahead and pause for a second here.
I need to think about my next couple questions.

(Off the record)
Clarence, in your capacity as the laboratory director, are
you ever involved in marketing or the sale of product by
Walters Gardens to other customers?
In a loose way, I suppose, you know, in terms of there are
times I will make suggestions as to what we might be able
to do in terms of marketing or something like that, but
it’s not a direct responsibility there.
Okay. Are you familiar with an organization by the name of
The International Clematis Society?
Yes, I am.
Do you happen to know where they are headquartered?
I believe they are in Great Britain, also.
Okay. Do they -- do you know if they also publish
literature about their society?
Yes, they do. I think they have a newsletter of some sort
or another. And also, then, I think they may do the
checklist there, too.
Okay. Are you familiar with a document by the name of --
entitled “The Clematis International”?

No, I’m not.
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Okay. I’'m going to mark this as an exhibit and then just
going to see if this is something that perhaps you may have
seen before.

MS. SCHNEIDER: I object to the admission of this,
because I don’t think this was disclosed during discovery,
this particular document.

MR. KANE: ‘Cause we just got it. So those
documents -- all these documents have been provided as
supplements.

(Deposition Exhibit 4 marked)

Okay. Clarence, I’'ve been -- I'm going to give it to Ms.
Schneider to take a look at first, if you don’t mind.
Certainly.

(Counsel reviews document)

Clarence, before we address this specific exhibit, in your
experience as a past president and vice president of the
American Hosta Society, were you directly -- are you ever
directly involved in requests for literature from your
society concerning Hostas?

Yes, I do get requests. And most likely I refer those back
to our publication vice president.

Okay. Have you ever been involved in seeking information
from other societies on other --

Probably not, not that I recall.

Is there somebody here at Walters Gardens that would do
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that?
That might happen, yes. I would think that Mary might or
some of the others in the office might also.
Let’s take a look at what’s been marked as Deposition
Exhibit 4, entitled “Clematis International 1999.” Have
you seen this document before?
No, I have not.
Okay. Why don’t you take a couple minutes there -- a
couple seconds to review it -- minutes?

MS. SCHNEIDER: I object to this also as being not
authenticated.

(Witness reviews document)
As you’re strolling through there, Clarence, does it look
like a document that was presented -- you know, printed in
the back room of perhaps this building?
No. It’s a very nice color publication here.
Is there any indication of the organization responsible for
publishing this document?
It’s copyrighted by the International Clematis Society in
1999.

MS. SCHNEIDER: Objection. That’s hearsay.
Okay. Does this look like a document that you might
receive from the -- from another society containing a
checklist or an index of plants?

I'm not sure if this would have an index of plants, but it
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would certainly be something that would be probably part of

their membership information there.

Q Okay. And since we haven’t -- you haven’t had a chance to
4 look at it anymore, I'm not going to ask you any more
5 questions. Are you familiar with a gentleman by the name
6 of Ken Woolfenden?
A No, that doesn’t ring a bell.
810 Okay.
? MR. KANE: This is what happened to be a complimentary
10 copy that was sent to me by Ken. So we’ll be providing
1 that in an affidavit later. He happens to be very
12 interested in nomenclature.
Blg Are you familiar with a gentleman by the name of Maurice
14 Horn?
15ia I’ve heard the name before, yes.
16 Q Have you ever met the gentleman?
7in I have never met him, no.
18 Q Had any correspondence with him?
91a No, not that I recall.
2ale) Are you familiar -- are you familiar with the name Brewster
2 Rogersen?
2\p I’ve heard that name also.
23 Q Have you ever met the gentleman?
Hp No, I have not.
Blo And what -- how did you hear his name?

s /7
7
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Basically through you.

Okay. Are you familiar with a gentleman by the name of
Christopher Hansen or Chris Hansen?

Chris Hansen? Yes; yes, I am.

And how do you know Chris Hansen?

Chris is a very fun-loving guy. He actually is one of the
main people at Wayside Gardens, and so we work very closely
with him.

Is Chris Hansen a horticulturist?

Yes, he is.

Do you know if Wayside Gardens sells Clematis?

Yes, they do.

Do you know -- firsthand knowledge -- do you know where
Wayside Gardens obtains its Clematis?

No, I do not.

How would you characterize Wayside Gardens in terms of
scale of players?

Wayside Gardens is probably the largest mail order company
of plants probably in the world and certainly in Northern
America here.

Do you ever review their literature?

Yes. I enjoy reading it. As a matter of fact, that’s
probably almost standard practice here and horticulture
classes there, because they’re -- they’re very cutting edge

in terms of some of their varieties and also because of the
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standard of publicatioﬁ that they use there. And so it’s
a -- it was a great learning tool to use in both the
Wayside Gardens catalog and also their Park Seed (phonetic)
catalog there, too, for annuals.
Okay. Is Wayside Gardens a wholesaler?
No. Wayside Gardens would just be mail order retail.
Mail order retail. Have you had a chance to review their
catalogs?
Every chance I get, yes.
Okay. Do you know if they happen to sell a variety of
Clematis by the name of ‘Piilu’?

MS. SCHNEIDER: Objection. Calls for hearsay.

MR. KANE: I asked if he knows.
Yes, they do.
Do you -- have you seen it listed in their catalog?
Yes, 1 have.

MS. SCHNEIDER: Objection. Hearsay again.
And do you know if that catalog is available by request
from Wayside Gardens?
Yes, I believe it’s available very easily, either by
Internet or by mail --
Have you also ~- have you --
-— or by phone, too.
I'm sorry.

I think you can get it just by phoning them, also.
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Have you -- do you know if they have a website?

Yes, they do.

Do they have an online catalog?

Yes, I think they do, although I’'m not sure as ~-- it’s as
complete as their list of -- catalog there.

Okay. How often does their catalog come out?

I believe they do two or three copies. And they do a few
special editions there. So it depends on what you
consider -- and I guess we’re talking about just Wayside
Gardens rather than the Park Seed Company there?

Yes. Have you had -- do you have -- do you meet with Chris
Hansen from time to time?

Yeah. As a matter of fact, we just met with him earlier
this month.

Does he -- does Wayside Gardens handle some Wélters Gardens
plant material?

We like to think that they -- they handle quite a few of
ours, yes.

Okay. Have you and Chris Hansen had some -- had
discussions about ‘Piilu’?

Yes, we have. Chris has been very -- very helpful in that
case and very understanding in our objectives, I believe,
too.

Okay.

MR. KANE: Let’s go off the record.
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(Off the record)
Clarence, are you familiar with a publication by the name

of American Nurseryman?

Yes, I am.
Who is the intended audience?
I think they’ve expanded recently. They used to be more
into --
MS. SCHNEIDER: Objection.
MR. KANE: Yeah, I know.
Ch, sorry.
That’s okay. You can still go ahead and answer.
Basically they --
It was a bad question.
Basically their attendant audience is the nursery trade.
Do you receive a copy of that?
Yes, I do.
Okay. How long have you received a copy American

Nurseryman?

Oh, I think the company has been getting it probably as
long as I can remember.

Do you keep copies in an archive?

Not a real organized archive, but, yes, I do keep copies.
Do you think you have a copy of the April 15th, 1999,
issue?

I would expect so.
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Okay. I was going to ask you if you happen to recall any
articles from there, but that’s probably a very open-ended
question and one that’s not likely to get an accurate
response. I’m going to present to you what’s been
previously identified as Opposer’s Exhibit 16.

MR. KANE: And if we can, I’'d like to have it marked
as Falstad 5. Fair?

MS. SCHNEIDER: Thank you. I’1ll object for hearsay.

Is American Nurseryvman a -- it’s a -- is it -- how often is

it published?

It’s published twice a month.

Okay. And it’s obtained through -- by mail order? You
have to subscribe to it?

You need to subscribe, yes.

Okay.

MR. KANE: And let’s have this marked. She’s got a
sticker here.

(Deposition Exhibit 5 marked)

MR. KANE: By the way, Lauren, the Trademark Office,
when it comes to publications that are readily available,
they don’t object to the -- so --

So does this look like a document -- can you tell if this
article was published by that particular publication?
Yes, it looks like it was. They have their name down at

the bottom of the page as I’'m accustomed to seeing there,.
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Okay. Have you seen this article before?
Yes, I have.
And how long ago do you recall seeing it?
Oh, I think it was drawn to my attention a couple years
ago, probably.
Okay. And the document sort of speaks for itself. It’s
entitled “Climbing the Walls”; correct?
Correct.
Okay. Who’s the author?
Rick Sorenson.
Okay. And with respect to this document, do you know if it
discusses or -- I should say mentions Clematis?
Yes, --
MS. SCHNEIDER: Objection. That’s hearsay.
-- I believe it does.

Okay. I’'m going to turn to what’s been marked as “WG0242"

and it’s page 41 of the publication. Do you see a -- can
you tell me if you see any -- just any reference to
Clematis?

Yes, there are a number of Clematis references here by --
MS. SCHNEIDER: Objection. Calls for hearsay.
-- species and also by cultivar name here.
MR. KANE: We can continue to renew your objection, if
you’d like.

MS. SCHNEIDER: Okay.
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And in particular -- I mean, the document’s going to speak
for itself again. But do you see the term -- the
nomenclature they’re using for Clematis in this article?
Yes. It looks like it’s used a couple of times here.

And how are they using it?

It looks as though each time it’s used it’s in single
quotes as a cultivar.

Do you see any reference to trademark?

There is one here, after the cultivar name -- after it’s
described as a cultivar there.

It says “‘Piilu’ TM ‘Virgin’s Bower’” --

Yes.

-- all in one -- one phrase?

Right.

Is ‘Virgin’s Bower’ another name for this plant?

Not that I'm aware of. There have been several other
names, but I'm not -- not familiar with that one.

Okay. What other names are you aware of for this
particular plant?

I believe someone’s tried to use the name ‘Kivso,’ ‘Little
Duckling’ and maybe I'm missing one or two others there, I
think, but --

Okay. And in your experience as a laboratory director and
one who normally deals in plant nomenclature -- I mean, is

that a safe characterization that you often --
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Lia Yes; yeah.
2l -- encounter plant nomenclature issues?
3\a Uh-huh (affirmative).
4o Do you recall seeing ‘Kivso’ in single quotes?
51a Oh, has ‘Kivso’ been in single quotes? Actually I couldn’t
6 recall whether it’s single quotes or double quotes or how
7 it’s been used there.
8o Okay. With respect to ‘Little Duckling’ have you seen
? that?
10| n I think ‘Little Duckling’ has been used, I believe, in
1 single quotes -- I believe.
1219 Okay. And, again, you know, I just want to drill this
13 point home. If a name appears in single quotes for a
14 plant, what does that indicate to you?
151a That would be the common name of that variety.
1610 Okay. With respect to your experience in America =--
17 dealing with Hostas, --
181p Yes.
910 -- is there ever a variety name which you’ve come across
20 that you immediately associated with a particular -- that’s
2 the first thing you associate it with is the nursery or do
22 you —-- or, you know --
Bia Frequently a variety name is connected with a hybridizer
2 there but usually not necessarily a nursery unless
2 there’s -- unless the hybridizer might be connected with
s /
Z
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the nursery. But occasionally you can draw connections
there and kind of past histories, if you -- if you will.
And is that because of your familiarity with the
hybridizers in that area?

Yeah, that would be more my familiarity with the
hybridizers there and trying to keep up with the day-to-day
changes of Hostas and everything there, too.

In the time since you first became aware of ‘Piilu,’ do you
know if there are -- you know, how many other providers of
the plant there are?

Nationally, I would say there are several.

Internationally, I think there are even more. 1I’ve done an
Internet search before and probably come up with 30 or more
internationally, I believe.

Okay. And are you able to order plants from these
international providers?

Frequently you can. Sometimes there are some other hoops
that you have to go through. And occasionally it becomes a
little cost prohibitive because of the vital sanitary
certificates that are required to import plants. But if
you were a collector and you really wanted to get those,
certainly you can.

Would those requirements be in place if you ordered just
one package of one plant, for example?

If you’'re going to do it legally, yes. We try to do that.
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Lo Legally?
2lA Yeah.
310 In your experience what have you come -- what have you come
4 to believe ‘Piilu’ represents?
Sa In my experience it represents a cultivar name for a
6 particular variety of Clematis.
19 Okay. And have you had discussions with -- have you
8 personally had discussions with others outside the company
9 about this particular variety?
1018 Yes, I have.
g And how do you reference the plant when you -- in these
12 discussions?
13 MS. SCHNEIDER: Objection. That’s hearsay.
14 MR. KANE: He’s making the statements.
15 MS. SCHNEIDER: It’s still out of court.
1617 What it usually references is either Clematis ‘Piilu’ or
17 ‘Piilu’ (pronouncing) or whatever. Sometimes I think we
18 waffle back and forth on that one. Sometimes it’s referred
19 to as just ‘Piilu.’
2019 Okay. So there are -- there are differences in
21 pronunciation?
21A Yes, I’'m sure there are; yeah.
Lo Yeah.
M4 n As there are in Clematis, too, I guess, but --
Bg Yeah. Okay.
s 7
—Z
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MR. KANE: Well, Clarence, I don’t have any other
question for you right now.

WITNESS: Okay.

MR. KANE: Lauren may have some cross-.

MS. SCHNEIDER: I have none.

MR. KANE: Okay.

(Deposition concluded at approximately 11:35 a.m.)

-0-0-0-
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DEPONENT'S CERTIFICATE

I, Clarence Henry Falstad III, do hereby certify that I have read the foregoing
transcript of my testimony, given at the time and place set forth on the face sheet of
said transcript, and that the same is true and correct.
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RECORDER'S CERTIFICATE AND NOTARIZATION

I, Sandra Corsiglia, Court Recorder, do hereby certify that
on the 30th day of August, 2004, at 1992 96th Avenue, Zeeland,
Michigan there did personally appear before me, a Notary
Public, Clarence Henry Falstad III; that I did swear said
person to tell the truth, and did then electronically record
his testimony, the same being later reduced to typewriting,
and that the foregoing is a true and accurate transcription of
said electronic recording taken at such time and place.

I further certify that I am not related to, or employed by,

any party to this cause or their respective counsel.

&L\w O Mu?()(\.fu.—\
Sandra Corsiglia, CER-3454

Notary Public
My commission expires 06-04-2006
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DECORATIVE FOLIAGE,

STUNNING BLOOMS AND

‘ INTERESTING GROWING
PATTERNS MAKE VINES AND

OTHER CLIMBERS POPULAR

CHOICES FOR LANDSCAPES,

Text and photos by

Rick SoreENsON
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0 add a vertical effect to the garden, landscapers have many plants from
which to choose. These beauties are so enticing, they have helped many landscapes
climb their way to success. Thanks to climbers such as vines, there’s a way to deco-
rate existing structures such as buildings or fences, as well as add to decorative
support structures such as trellises, pergolas and arches.

For years, vines were known as landscape workhorses. Landscapers and customers
alike would often say, “For that hard-to-cover spot, use a vine!” “For that chain link
fence, use a vine!”“To cover an unsightly object, use a vine!” Yet, rarely do landscape
professionals suggest climbing plants as a main feature or focal point. They should.

Climbers offer year-round interest: They have bold and decorative foliage; beauti-
ful, fragrant flowers; and decorative fruit and seed heads, Many offer brilliant fall
color and provide shelter for nesting wildlife. Several climbing plants complement
each other and even use each other for support. And thanks to the breeding efforts,
collection and distribution of these fabulous plants — many from all over the world
— these landscape delights are more available than-ever before,

Vines climb in many ways, with leading stems rotating in a circular direction.
Some vines have tendrils — coiled or otherwise — which allow the plant to attach it-
self to trellises, fences or other garden structures. Vines whose tendrils have adhesive
discs are better suited for brick or woaden walls. Some climbers have adventitious
root systemns that twine around a structure, while others have woody stems that twine
around each other for support. s

Climbers also make great horizontal plants. On recent visits to ‘public gardens in
Europe, I saw all kinds of vines growing as groundcovers among mature plants,
Using broad-leaved evergreens that flower in early spring to fall is an effective way to
create interest in established planting beds.

The plants most often used in most regions of North America tend to be decidu-
ous. However, many evergreen climbers are available. For a striking display of color
and texture, landscapers should use combinations of both.

QUEEN oF THE VINEs. The most recognized and often-used climbing plant is Clematis
(virgin's bower); species and cultivars of this genus vary in size, growth rate, foliage and
flower. Bloom color aiso ranges — from purples to reds to pinks to whites. Many small-
to large-flowering species and varieties abound, While large-flowering plants have
generally been popular, more and more people are requesting small-flowering ones. It’s
really no wonder why many consider this showy plant “queen of the vines.”

Some Clematis species do not cling to structures and must be tied to them to grow

- vertically; others are natural clingers. While many climb up walls and fences beautifully,
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