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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
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Opposition Nos. 91-1 53$54 :
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U.S. Patent & TMO’foITM Mail Rept Dt. #39

APPLICANT AVOCENT’S MOTION FOR AN ENLARGEMENT OF
TIME FOR DISCOVERY AND TESTIMONY l'

Applicant Avocent Corporation (“Avocent”) requests the Board grant this motion for an

enlargement of time. Applicant believes that the facts relating to these Oppositiohs merit the
i

granting of this Motion. The history and facts of these Oppositions are as follovsl}s:
|

On October 4, 2002, Opposer Raritan (“Raritan”) filed Notices of Oppos('ition to oppose

Avocent’s applications for its KVM OVER IP trademark. On November 22 and 27, 2002, the
!

PTO issued its Orders relating to the opening and closing dates of the Discoverj/ and Testimony

periods. Pursuant to the Board’s Orders, the closing dates are set as follows: |
t’
|

Opposition No. 91153554: i
|

Discovery Period to Open: December 12,2002 |

Discovery Period to Close: June 10, 2003 |

30-day testimony period for party in position of September 8, 2003 ,’
plaintiff to close:

| 30-day testimony period for party in position of November 7,2003 |




defendant to close:

15-day rebuttal testimony period for plaintiff to December 22, 2003
close:

Opposition No. 91153614

Discovery Period to Open: December 17, 2002 '
Discovery Period to Close: June 15, 2003
30-day testimony period for party in position of September 13, 2003 !
plaintiff to close: f
30-day testimony period for party in position of November 12, 2003
defendant to close: i
15-day rebuttal testimony period for plaintiff to December 27, 2003 ’
close: !

Neither party pursued Discovery with dispatch. On April 18, 2003, about t}')wo months
before the close of Discovery, Raritan filed its First Set of Request for Admission%, First Set of
Ihterrogatories, and First Set of Requests for the Production of Documents and Tl}iings on
Avocent’s former counsel at the law firm of Nixon & Vanderhye, P.C. Avocent,j however, was
in the process of changing its legal representation to the new law firm of Davidsol‘in Berquist
Klima & Jackson LLP. i

On May 16, 2003, Mary Frances Love, new trademark counsel for Avoc?"nt, spoke by
telephone with Michael Zinna, trademark counsel for Raritan. During that conv,érsation, Mr.
Zinna agreed to recommend extending all due dates and time periods and stipulf;}tting to the
consolidation of the two, nearly identical matters to his client. On Monday, Ma,y 19, 2003, Mr.
Zinna informed Ms. Love, via voice mail, his client would not agree to any of tl}lxe Avocent

|

requests. On May 20, 2003, Ms. Love wrote to Mr. Zinna to again request Raritan’s cooperation.
|

(Exhibit A) That request was likewise refused. (Exhibit B)

]
i
I
;‘
l
i




Avocent, therefore, responded timely to Raritan’s outstanding Discovery requests on May

23,2003. ! Given the absence of a Protective Order, Avocent objected to Raritan’s Document

requests on confidentially grounds. The parties have now worked out an agreement ona
Protective Order for this case and expect to file it with the Board within the next se\fq'eral days.
No documents have been produced by either party.
Unfettered by the lack of documents, Raritan served deposition Notices on Avocent by
facsimile on the evening of May 30, 2003, seeking the depositions of Avocent empﬁoyees, Gary
R. Johnson and Doyle C. Weeks. Raritan’s Notices specified June 9 and June 10 a};s the dates for

those depositions. Given the lack of coordination on scheduling and the short resQ'onse period
set, Raritan agreed to re-set these deposition dates. ,’
l
On May 30, 2003, counsel for Avocent served its own written Discovery r{equests on
Raritan. On June 4, 2003, Avocent served Deposition Notices on Raritan’s witneésses.
Avocent’s Deposition Notices set June 9 and June 10 as dates for depositions. L!ike Raritan,

Avocent would prefer to obtain written Discovery responses and Raritan’s document production
|

prior to taking depositions. For this reason, Avocent agreed to postpone the depositions until

after Raritan’s document production is completed.

|
|
I
t
|
|

|
! Raritan’s Interrogatories exceeded the 75 separate limit imposed under this Board’s
Discovery Rules. See Rule 405.3. Thus, Avocent Served a general objectlon/to Raritan’s

Interrogatories and the parties are working to resolve this dispute. i




To ensure the time necessary to complete these activities, Avocent suggested a stipulated

enlargement of 90 days. Raritan rejected Avocent’s suggestion, stating that it would not agree to
any stipulation, but would not oppose a request for an enlargement of time of 45 days. A 45 day

enlargement, however, will not provide enough time to complete the noticed Discovery, even if

the Stipulated Protective Order were entered this week.

Therefore, Avocent requests that the Board grant this Motion to assist Avocent and
Raritan in responding to its outstanding Discovery Requests as well as to avoid thej necessity of
|
fling Motions to Compel by either party. In particular, Avocent requests that the B:oard approve
[

the following new schedule, which reflects an approximate 90-day enlargement fq'lr the two
: !

pending Oppositions:

i

Revised Schedule for Opposition Nos. 91153614 and 91 15355{4'!

I

Discovery Period to Open: December 17, 2002 |
!

!

Discovery Period to Close: ' Septemberl15, 2003
{
!

30-day testimony period for party in position of | December 13, 2003 i

plaintiff to close:
]
|
1

30-day testimony period for party in position of | February 12, 2004

defendant to close: i
f
/

15-day rebuttal testimony period for plaintiff to | March 27, 2004

close:




Conclusion
Avocent files the present Motion for Enlargement of Time so that the parties may more

thoroughly respond to outstanding Discovery requests and have more flexibility is the scheduling

of depositions. For these reasons, Avocent requests that the Board grant this reasonable motion

for an Enlargement of Time.

Respectfully submitted,

AVOCENT CORPORATION |
by its Attorneys 1

W@Mﬁ

Dated: June 10, 2003
Mary Fran Love
DAVIDSON BERQUIST KLIMA & JACKSON LLP

4501 N. Fairfax Dr., Suite 920 ;
Arlington, Virginia 22203
Telephone: 703-248-0333
Facsimile: 703-248-9558




CERTIFICATE OF SERVICE
The undersigned certifies that, on June 9, 2003, the foregoing “Applicaht Avocent
Motion for an Enlargement of Time for Discovery and Testimony” was served on counsel of
record Michael J. Zinna, Ward & Olivo, 382 Springfield Avenue, Summit, NJ 0790i, by first-
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class mail.
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May 20, 2003 DAVIDSON BERQUIST

Michael J. Zinna, Esq.
Ward & Olivo

382 Springfield Avenue
Summit, New Jersey 08901

RE: KVM OVER IP Oppositions
Our Reference No. 2540 -370 and 548

Dear Mr. Zinna: |

As we discussed on May 16, I am new counsel on this matter. Please dlI'GCt all future
communications and filings to me at this firm. This letter also confirms our telephone
conversation and messages of May 16, 2003 and May 19, 2003, regarding the above—referenced
oppositions.

As you know, your Discovery Requests were sent to the former counsel for Avocent. We
did not receive those papers until several days later. Accordingly, I called you on May 16 to
request an extension in which to respond. We also discussed consolidating the two nearly
identical, matters for the convenience to the parties and the Board. You mdlcatpd that you would
. check with your client and get back to me, but you indicated your agreement to/ both requests.

Having received nothing further from you on the matter, I left a message at your office
on May 19 requesting confirmation of our agreements. I was surprised and dis’appointed to
receive your responsive phone message later that day stating that your client refused to consent
to any of the formalities we had discussed. Under Board practice, it is highly tnusual to refuse
the Applicant’s first request for an extension of time. See TBMP Section 412 ’Ol Nevertheless,
given Raritan’s refusal to cooperate, we will serve our responses to your duphcatlve requests on
the due date. i

!
!
'
I

Sincerely,

|
Davidsen, Berquist, Klima & ,iI ackson, LLP

Mty Fran Love (,

h
i

DAVIDSON BERQUIST KLIMA & JACKSON LLP
4501 North Fairfax Drive, Suite 920, Arlington, VA 22203 » Phone: 703.248.0333 » Fax: 703.248.9558  davidsonberquist.com




' :»;‘35/'22/2@@3 18:586 9882776373 WARD & OLIVO

Warp & Ouivo

ATTORNEYS AT LAw
282 SPRINGFIELD AVENUE
Summit, NEw JERSEY O7 201

(o8 R77-3332

FAX (B08&) 277-6373

708 THIRD AVENUE
New York, New YOrRK 1OOt7
(212) 6R7-6288
FAX (212) D7 2-5866

E-MAlL! mali@wardolivo.com (

May 22, 2003

Via Telefacsimile: 703-248-9358 ;
Ms. Mary Fran Love j
Davidson, Berquist, Klima & Jackson LLP i
4501 North Fairfax Drive ,'
Suite 920 :
Arlington, Virginia 22203

Re: KVM OVER IP Oppositions y
|
Dear Ms. Love: !

In response to your letter of May 21, I thought I should clear up e[{ few
misrepresentations. 3

During our telephone conversation on May 16, I did not indicatd my agreement
with either your extension or consolidation requests. To the contrary.Jlexplicitly stated
that I would need to contact Raritan before I could agree to either of these formalities. As
you obviously know, the client is the only one who can make these decisions. Given that
Avocent/Apex has been harassing Raritan for years, it should come as no surprise that
Raritan would refuse to consent to thesé rrmalities, which are the second and third
requests Avocent bas made, not the first. Raritan previously agreed td extend Avocent’s
time to file its Answer. . .
I look forward to receiving your responses to our discovery rq'queéts shortly.

|

'\”7ery truly yours,

’Michéel 1.7

I
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