' IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

- Lenworth Alexander Hyatt o
P.O. Box 4864 o - E
Hollywood FL 33083 - 4864 [ n 06-02-2003

U.8, Patent & TMOfe/TM Mail Ropt Dt. #22

Re: Serial No. 76/242, 606 / Opposmon No 151 757
Filing Date: April 17, 2002 S b

M TION FOR RELIEF FROM JUDGEMEN T OF BOARD / PETI']I‘IONE TO RE-OPEN
APPLICATION SERIAL NUMBER 76/242 606 @ %l :
On May 19,2003 Applrcant recerved rulrng from The Trademark Tnal and Appeal Board
_ against Serial No.-76/242,606 (- See Exhibit A. ). i
Pursuant to FRCP 60 (b), and 37 CFR § 2.142 () Applicant is concurrently ﬁlmg this
Motion for relief from theJ udgement of The Trademark Trial and Appeal Board , and an
Appeal to The Commrssroner for Trademarks for re-opening Serial Number 76/242 606.
The Applicant seeks rehef based on the followmg ERE

{

1. Judges Seeherman Hanak and Haxrston erred on ‘their ruling. !

2. The ruling agamst Senal No. 76/242 606 was blas in favor of Opposers , but - .~
prejudicial toward Apphcant S o tt : .
3. The Bias in favor of Opposers could be. Construe as racial preference since no 5
evidence of fact was presented by-Opposers-in Opposition No. 151,757, ar‘ld, or the_|
- subsequent Motion for Summary Judgement There was no documentary ev1dence~
presented to substantiate any claim made in the opposition. There was also no
documentary Proof presented to'prove that the. -alleged Interrogatories, Request for
Production of Documents, and Request for admission were ever mailed apart from
Exhibit B. The Judges however made their ruling without even seeing’ the alleged

documents. The actlon of the J udges 18 proof of racial bias.

4. The Judges made their ruling on the assertion of the Service of The Interrogatones
Request for the production of Documents, and Request for Admission. Is not this
Ruling of the Judges consprcuously bias, and prejudicial?

i3

5. On February 6, 2003 Apphcant declared in defense number ten that the alleged
Discovery Requests were not recewed by Applicant ( See Exhibit C ). If thls

document is not in my. file, and was not seen by the Judges in their dehberatlon then this
would be proof to Applicant that this document was deliberately not placed in the file.
Applicant had declares that the allege Interrogatones Request, and, or the Request for
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Admission were niot knowmgly received,-and ignored. It is not. unusual lfor Apphcant to
return correspondence addresséd from Attorneys to senders without ever openrng most
of them. Applicant } have several ‘pending Trademarks for which sohcrtatron 1s received
from attorneys all over the country solrcmng to represent him, because Apphcant always
represent self ( See- Exhrbrt D)..

‘ l
6.The attorneys for Opposers have not and could not declare that the allege Discovery

" documents were not returned to them sealed It is the recollection of the Applicant.

that all correspondence from soliciting attorneys on, or , around the time @pposers
Attorneys alleged to have mailed out Discovery Documents were all returned to
senders. Applicant ] had not ralsed the possrbxlrty of unknowmgly returmng any
document to Opposers’ attomeys because Applicant was truthful in stating as a fact

that no Discovery Document were ever recerved and ,orignored. i

| 7. The Judges erred on makmg thelr rulmg based on the assertion of Opposers Attorney,

and its declaration.- The only evrdence presented in support of Opposers’ Ntlotlon were
the allege Certificate of Service. If the J udges ruling was not bias, and prejudicial then
this should not be sufﬁcrent evrdence to make the ruling they have made l o

8. The judges erred in therr ruhng in the absence of any convmcmg, and rndlsputable
Set of Evidence. S L ‘
e - : Do

9.When the attorneys for Opposer ﬁled Motron for Summary Judgement it was ﬁled
against itself, the Judges nevertheless ruled i in favor of the Opposers. The attorneys for
Opposers in its subsequent brief allege that the filirig of the Motion was a typographic-
error. The judges in their ruling stated that Opposers attorneys filing agamst self wasa
typographic mistake: Maybe the attorneys, and Judges’ interpretation of what constitute a
typographic error are different from:that of Applicant. How can an entire statement be
considered a typographrc mistake / error-? Is not.this absurd ? The attomeys for
Opposers had ample time to correct -and submitted a-correction of the allegfa typographrc
error, instead all they did was to allude to a typographic error in their subsequent brief
Since the attorneys should have been hrghly éducated, any allege typographrc error
should have been spotted before submrttmg the Motion. The Judges however in their
prejudice against Applicant sided with the attorneys for Opposers . This rulmg is not only
bias, it is unfair, unjustand pregudrcral v ‘

10. The Applrcant also query why the top left hand corner of the Exhibit A 1si stamped
“This opinion is not citable‘as precedent of The T.T.A.B.” . If this ruling is not
citable then it should be overturned #This is a clear indication that this rulmg is not
based on The Trademark Trial and Appeal Board Rule of Procedure but on the
opinions of some racially bias, pre]udrcral and part1al Judges.

11. The Opposers in Opposmon No 151 7 57 mark is only registered for footwear in

International Class 025. Opposers only concern was for the deletion of footwear from

the categories of goods (See Exhibit E). Applicant could not accede to this request up
{

|
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unto the time of the ﬁhng of the Motion, because there is another Opposer and

Applicant did not know what their claims were. When Applicant was made aware of the

~ claims of the other Opposer, the Motion. for Summary J udgement was already filed, and -

Pursuant to 37 CFR§ 2:127 of The Trademark Trial and' Appeal Manual of Procedure

Applicant could not file an amendment to Serial No. 76/242,606 since this wasnot

germane to the Motion which'was pending. Now-that the Board has ruled the Applicant -

is taking this opportumty Pursuant 1037 CFR 2:142 (g) to concurrently Appeal toThe

- Commissioner for Trademarks to re-open the: Application Serial Number, 76/ 242,606,
and consider an amendment to the mark’s Category of Goods, and the drawing.

12. Since the rulmg ofJ udges Seeherman Hanak and Hairston, ‘Oplmon*iRuhng _
toward Serial No. 76/242,606 is'not citable as-precedent of The Trademark Trial and
~ Appeal Board, the Applicant hereby Appeal‘to The Honorable Chief Adm1n1strat1ve
~ Trademark Judge for relief from thls Judgement The Apphcant will not accept any
ruling which is not c1tab1e c : .
2
13. Pursuant to 37 CFR § 2. 142 ( g) Apphcant concurrent}y petmon The Honorable
Commissioner for Trademarks to:re-open Serial No. 76/242,606. The Apphcant s
petitioning for a re-opening of this-mark-is-based on the following: . -
(a.) The Applicant seeks to amend the mark bearing Serial Number76/242 606 by the
deletion of footwear from the list 0f Goods: The amended mark shall there lafter be:
Clothmg for men, women, clnldren, and infants; ‘Namely: Pants, head—wear? underwear,
swim-wear, lingerie, shirts, Jackets socks dresses, blouses, stockings, sweaters, blazers,
pajamas, Robes, trench coats, sports. Jerseys gloves overalls, skirts Jump-s{mts leotards,
tank-tops, neck-ties, bow-ties, shorts, suits scarvés, handkerchiefs, vests, shawls, blazers..
(b.) An amendment is also sought to the drawmg of Serial Number 76/242, 606 thereby
making the mark an identical replica of the top half of U.S. Registered Number '
2,588,737 which is also owned by Apphcant (See EXhlbltS F&G ) :

et emmerhbm bt

° CERTIFICATE OF MAILING |

I Lenworth Alexander Hyatt hereby certlﬁes that this correspondence is bemé deposited
in The United States Post Office as Certified Mail, addressed to The Chief ;
Administrative Trademark J udge Trademark Trial and Appeal Board at 2900 Crystal
Drive, Arlington , . :

| VA 22202- 3513, T
waﬂ 2%, 3/2913’5' 7
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CERTIFICATE OF MAILING . '

{t

I Lenworth Alexander Hyatt hereby cemﬁes that this correspondence is ;bemg deposxted

in The United States Post Office as Certlﬁed Maxl addressed to The Cotnmxssmner for
Trademarks at 2900 Crystal Dr.. Arlmgton Va, 22202 - 3513, \

" oN 7%&«4%)@@3 “ B\;:' O(%ZM
Y/

Date Lenworth Alexander }(yatt&
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THIS OPINION IS NOT | . S gl;jggg STATES PA,TEN§T AND TRADEMARK
CITABLE . . . - |

‘ =+ "1 Trademark Trial and Appéal B
- AS PRECEDENT OF. . .. .. . . - 2900 Crystal Drive . |
THE T.T-‘.A.B. R IR

oard

: t
Arlington, Virginia 22202-3513

o
- -4
_ | 2
Wellington . Mailed: May 15, ZfOB
Opposition No. 151;757
- -*Columbia -Insurance iCompany and - -

- H. H. Brown Shoe Company, Inc.

v. o
f"HYatt} Lenworth Alexahder

Before Seeherman, Hanak andiﬁaitsfbh}fAdministrativelTrédemark-
Judges. o - ‘ N '

" By the Board: R S L |

'Applicant Len&ofth?A! H&Qtt:filédAah application‘tq;régister

;;Zthe following mark:ﬂi il t E ,Tlﬂf'w

“for “clothing for men, “women, §ﬁild@eﬁféﬁdiinfants, namely1

Lo

- v . X B ’ - sEid ool FP o : : . . : 3 [ :
‘footwear, pants, headwear, underwear, swimwear, lingerie, ﬁhlrts,
Jackets, socks, dresses,” blouses, stotkings, sweaters, blazers,

ééjamas, robes, trench ébats,4s§§rt§Ajérséys,~gloves, overa%l,
igic), skirts, jump-suits, leotéiﬁs, téﬂkftops, neck-ties, %ow-

|
1
\
x
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H i
o : [
ties, shorts, suits, scarves, handkerchlefs, vest;‘spawls,

blazers” in InternationalLClass725.l” o : \

\

e on February 13 2001“'opposers, Columbla Insurance Company

and H. H. Brown Shoe Company, Inc flled a notlce of!opp081tlon

opposing reglstratlon of appllcant s mark As grounds for the

opposition, opposers allege that ----- appllcant’s markwwwhen -used-on-—— — -

the identifled\gOOQs,'so resemble§¢oggesers prev1ously used and

registered mark, as to be likely to cause confusion, mistake or

deception.

Opposersffpleadéo:reéisﬁration is for the fpllowing]

: - B s ERRIE R . . i
maxrk: - y e S S

*»

..for “footwear” in Internatlonal Class 25 2 ‘\ \V
ié " on August 29, 2002 appllcant flled an answexr denylng\all of

opposers allegatlons in the notlce of oppos1tlon ; -\»’

o . S
e | b
]

Lo - k
kﬁpplicatiom Serial No. 76/242,606 filed on Aprll 17, 2001, and based

cn'a bona fide intention to use the mark 1n commerce pursuant toi
Trademark Act Section l(b) -

2 Reglstratlon No 1,981,485, reglstered on June 18 1996, and claiming
use: in commerce since March 5, 1994. Orlglnal registrant and opposer,
HI*H. Brown Shoe Company, Inc. a531gned the registration to opposer
Columbia Insurance Company on June 27, 1998 (assignment recorded with
the Trademark Office on April 27, 1999 at Reel/Frame 1922/0063).

|
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This case now comes . up on the follow1ng motlonsﬂ
i

{1) opposers’ motron (flled December 23 2002) for, summary

, t S
judgment, and (2) appllcant’s*motlon (filed January 7X 2003) for

‘1nvoluntary dlsmlssal under Trademark Rule 2.132.

L

We turn flrst to the 1atter motlon When appllca%t filed

opposers had not yet opened.’ Because the motion was filed
before opposers’ testrmohy.geriod,;rtgis hereby denied AS
%;; untimely. TrademarkfRuie‘2}igé;laee a;éb TBMP § 535 andyl'
;: authorities cited thereini o P »;f

- We now turn to oppeser}s;ﬁotdoh;ferTSummary judgmehglon the

?“1ssue of priority and. 1lkellh00d of confu51on - The motlon is

f‘accompanled by the declaratlon of Mark J Spec1ner, counsel for

fgppOserS, and accompanylng exhlblts

T

- Opposers also assert that on July 22 2002 they served

o

iterrogatories, requests for preductlon of documents and

rehuests'for adm1ss1ons on applrcant and that appllcant ha% not

eeponded to these dlscovery requests and therefore, the

régyests for admissions are. to be'deemed admltted by appllcant

. e i

iiéiuding an admission that appllcant's proposed mark is .
| \
%

coéfpsingly similar to opposers'“felied Qn mark.

~.In response to opposers' motihh,;appllcant filed one paper

;_-Sr

ch contains his motion for 1nvoluntary dlsmlssal (denled by

. .- \
Pursuant to the Board’s June 4 2002 order, opposers’ testimony \
perled was scheduled to open on February '20, 2003 and close on March \

whi

3

21, 2po3

his motlon for 1nvoluntary dlsmlssal the testlmony pe%xod for e
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6pposition No. 15i;755’ :¥“-~Z;'de 1 i Lo o ‘X
the Board herein&fandjiﬁt%rspersed‘argumehts regardi%g wh& he
 believes opposers”motiosffOr”summarYfjudgment shodld%be denied.»
Specifically,‘applicant aggaes;_iﬁterxaiia, that.opposers'
current counsel of record-§couidfmot;legally serve = |
interrogatories, request[s] for productlon of documents and
fi notice of appearance prlor to service- of the dlscovery requestsiw
}&% that opposers have “falled to provefby—Unlted States Postal,
éﬁi Conflrmatlon” that sald dlscovery requests were served on -
i} appllcant- that opposers have admltted in their brief 1p\support

of the motion for summary judgment that “there is no confu51on

between the parties’ products, and therefore no 1nfr1ngement”
[appllcant guoting from opposers brlefT; and that a genu1Fe

rgrssue of material fact exists “regardihg‘the un—pleaded‘clgim of

3

€

iﬁbe service of [opposersL;discovery'requésts]

Attached as exhlblts to appllcant s response are coples of

tﬁe follow1ng. the notlce of opp031tlon, appllcant’s request to

roduce documents and things (certlflcate of service. dated Nv
D;cember 12, 2002), a certlfled mall receipt,‘opposers' motign
f'r@summary judgment, former counsel for opposers’ w1thdrawal of
representatlon (certificate of malllng dated September 20, 2002)

and‘Counsel for opposers’»notiCe,of,appearance'(dated August 14,

20 24 ; "‘;/;::

' request[s] for adm1331on” because sald counsel -did not ifile-a-—w— -
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‘and that it is entltled to summary judgment as a matter of law.

¥

Fed. R. Civ. P. 56(c)., See also, Celotex Corp 'v Catrett 477
, : i

U.S. 317 (1986). When the mov1ng party s motion 1s supported by

evidence sufflclent 1f unopposed— to 1nd1cate that,there is no

genuine issue of materlal fact and that the - mov1ng party is

entitled to judgment the nonmov1ng party may not rest on mere - -

denials or conclusory assertlons, but rather must offeq
, i {“
counterlng ev1dence, by aff1dav1t or as otherw1se prov1ded in

i

‘Fed. R. Civ. P. 56, show1ng that there 1s a. genulne facéual

i? dispute for trial. See Fed R ClV P 56(e), and Octoc%m

zzlsystems Inc. v. Hbuston Computer Serv1ces Inc. ,_918 Fﬁ2d 937 ,16»
kﬁUSPQZd 1783 (Fed Clr 1990) In a motlon for’ summary judgment

~the evidentiary record and all reasonable 1nferences to be drawn
i< |

afrom the undisputed facts must be v1ewed in the light mos% :

favorable to the nonmov1ng party ‘See Lloyd’s Food,Products‘Inc.

43

v: Eli’s Inc., 987 F.2d 768, 2;5,’,,us§o'2';d 2027 (Fed. Cir. 1993).
IR %
s We have carefully con81dered the partles’ arguments and '

‘v1dent1ary submlss1ons For the reasons dlscussed below, we

. %
é&nd that no genulne issues. of materlal fact ex1st as to the\

f ctors bearing on prlorlty and llkellhood of confu51on, andkthat

,poser is entitled to judgment as a matter of law on its Sectlon

2(@J}cla1m.

'
e
e

iiPreliminarily, we turn to’opposers'ﬁreduest to deem ite'\
¥

reqiests for adm1351on as admltted based on appllcant s fallure

D

to Lespond to said requests: In particular, opposers rely on %ts
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first request for admlssion, whereinvopposers request\that

applicant “admit that appllcant s mark is confu81ngly

XSLmllar to
opposers’ mark.” ] '\

i

Fed. R. - Civ. P 36 proyides that if a party upon which

requests for admission have been served fails to file al timely
response thereto,

the requests will~stand;admitted

} \ ,
(automatlcally), and may be relled upon by the propoundlng party

\

pursuant to 37 CFR § 2 120(])(3)(1), unless the party up%n whlch

the requests were served is able to show that its failurel to
tlmely respond was the result of excusable neglect or‘unless a

motlon to withdraw or amend the adm1881ons 1s flled _pursuant to

FRCP 36(b), and granted by the Board

®»

‘Sée also TBMP § 527‘04

Based on the record before us, we flnd that appllcant falled
to respond to opposers’

flrst set of requests for adm1ss1on
served on July 22, 7

2002)

We also flnd that appllcant has not

shown that hisg failure to respond ‘was the result of excusable
neglect Indeed,

appllcant S- argument that counsel for opposers
could not legally serve dlscovery;requests, 1nclud1ng the o
re%uésts for adm1s31on, prior to‘filingdaﬁnotfce of appearance is
wit?@pt'legal basis and lackslloglch

!
-

A notlce of appearance is
devrce for a party’s counsel to 1nform the Board

coun el

a
\ N -
and opp051ng

of the proper address of record for the party.
generally,

See,
TBMP Sections 114,

116 117=regard1ng representatlon

Howeer, a formal notice or appearance is not requlred in order
for ¢

e Board to accept a paper filed: by an attorney

\
,—-—-—My B

See TBMP

e
I
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Section 114.03. Furthermore, appllcant does not exp%aln why, if

there was any concern about the dlscovery requests, He did not

" simply contact elther the Board or- oppos1ng counsel 3

Applicant’s second argument that opposers must prove “by

!

United StatesvPostal'Confrrmatronf:that the dlscovery %equests
were actually Servedaon-apéidcant,tis,not well taken; OpposersLM.c
discovery requests»containeéla certificate of service SF?#%#?MJW
that. said discoverydrequestsiwere,placed-in the_U,S,:ﬁail’and

f:; addressed to.applicantsOﬁ*Jniyfzg,iébé2.f The Board‘accepts

- oppesers’ certificate of serVice asﬁprima facie proof of‘service.

};;Trademark Rule 2~119(él Appllcant has not submltted any,

i=-evidence to the contrary The Board notes appllcant does not,

i contest that he recelved the dlscovery requests ‘ : |

'In view of the above, the requests for adm1ss1ons served on
s ‘ ) Y : i

appllcant stand admitted 1ncludlng appllcant s adm1531on that

hls mark is confu51ngly 51mllar to opposers mark. : \
X "t

Ezé We £ind that no genulne 1ssues of materlal fact ex1st as to-
the factors bearing on prlorlty and 11ke11hood of confus1on, and

that opposer is entltled to- judgment as a matter of law on 1gs
Sectlon 2(d) claim.* ce y
. First, as to priority, there is no genuine issue that - L
e l‘
.11, 981,495, clalmlng dates of flrst use in commerce since. \

Opposers have submltted a. TESS database status copy of the
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- registration, by way of the declaratlon of ‘Mr. Spec1ner, who has

attested to the status and tltle copy of this reglstratlon.

1

Thus, priority is: not in 1ssue ‘Klng,Candy Companyvvﬁ Eunice
. : - N
King’s Kitchen, Inc ,»496 F 2d 1400 182 USPQ 108 (CCP% 1974).
' Turning to the 18sde of.l;kelrhood of confusion) &e‘find,no

genuine issue as to the similarity of the parties"respective““““"“‘
' e e s R Lo -
marks in this case.'”Thefparties( respective marks are highly

- similar'designs of croﬁnsf Whlle opposers' design mark ‘contains

-+ the letter “H” and cross de31gn and appllcant’s mark does not,

»kthese features do not dlstlngulsh the partles

respectlve'marks

1n a 51gn1f1cant manner nor do they overcome the otherwxse

zesubstantlal s1m11ar1ty of-the marksu S : ‘ o ~'¥

Furthermore, there 1s no genulne issue that the goodsxof the

§
partles are in part 1dent1cal opposers’ reglstratlon belng for.

o
7ootwear and footwear belng one. of the 1tems listed in \

szllcant's identification. Such goods as the stocklngs an%
S

Lcks listed in appllcant's appllcatlon are closely’ related to

posers' footwear. If the goods of the respectlve partles are

clﬁsely related or 1dent1cal as 1s the case here, thedegree\of

81T11ar1ty between the marks requlred to support a finding?of‘

|
lihhl ihood of confus1on is- not as great as would apply w1th \

,&
b
le\ se goods. - Century 21 Real Estate Corp V. Century Llfe of

4 Wé\would reach this conclusion even 1f we dld not treat the requests
for adm1s51on as admitted. S

> And as noted, applicant has been deemed to have admitted that the
marks are confusingly similar. :

[eo]
e




|

fQPbosition No. 151}757;' -fs-»~' S ; ~\

America, 970 F.2d“874,A23iUSPQ2d 169&- 1700 (Fedl Cirﬁ 1992); HRL

Associates v. Weiss Associates, Inc , 12 USPQ2d 1819 (TTAB 1989),

aff’d, 14 USPQ2d 1840 (Fed.:Cir. 1990), and ECI DlViSlbn of E.

.ra Systems, Inc. v. Enviroﬁmedtal~Commun1qations, Inc. ,v207 USPQ 443—

e e R ’ i

(TTAB 1980).
In response, applicant has not submitted any evidence at all

~° to demonstrate that;there~is*a gehdine issue of fact. As stated _ -

4*{prev1ously, when the mov1ng party El motlon is supported by
%"ev1dence sufficient, 1f unopposed to 1nd1cate that there is no
A genulne issue of materlal fact ‘and, that the mov1ng party is

:wentltled to judgment, the nonmqY;ng,party,may not rest on meretA
- - SR , Lo
.denials or conclusory assertions, but.rather must offer . \
countering evidence. Applicant‘has failed to do this b
B %

Flnally, we are not persuaded by appllcant's argument that.

: opposers typographical errors ;gﬂthelrngVLng brief const;tute
et B .»i:: SRS R ' » P %
a“jadmission that there'is no likelihood.ofrconfusion. In,t%e

1ntroductory paragraph of their mov1ng brlef opposers state\that'

y
i

“t ere is not confu51on between the partles' products, and \

therefore,'no 1nfr1ngement.”, However,“affull reading of \

sl '

oppeosers’ brief removes any p0551ble confusxon as to opposers \

int ntions. In the concluSLOn of the brlef opposers ‘state thgt

theyt have “clearly demonstrated that there is a likelihood of
confuslon.” (emphasis prov1ded)3-:A%§oL in,their:reply brief,l \

opposli? clarified that they made a t%pogfapﬁical mistake and, as

D
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plaintiffs herein, it would make no sense to seek summary - -
judgment against'théméelﬁég.

Accordingly, gppoSeész;motion“forAsummary judgment is

applicant’s mark is4féfuéed£

- - i
vl L . . B

ok
S N

ST 1% \

granted, the oppoSitiphiisEsustained( and registration‘of
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CERTIFICATE OF SERVICE

I& s .
I hereby certlfy that on this 22“d day of JuIy, 2002, | pIaced a true and correct
copy of the foregoing Opposeér's First Set of Requests to Admit to apphcant by placung
same in the U.S. mail, postage prepaxd addressed to
T Lenworth Alexander: Hyatt
P.O. Box 4864

- s ‘:. " T : . & \
H°"YW00d FL 33083 - ‘

%aﬂ,%

| M;(rkJ S;@’cm ) \\A |
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CERTIFICATE OF SERVICE Y \

1 hereby certify that on this 22nd day of July, 2002 l placed a true and correct
copy of the foregoing Opposer’s First Requests for.Production to Apphcant to opposmg :
counse! by placing same. m ’the u. S mail, postage prepand addressed to: o

PO BOX4864 . n e B < : ‘ ’ - K‘!.

Hollywood FL 33083 o \ '
b

| TSt \‘x.'-.

!
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L * Lenworth Alexander Hyatt e - . \
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TFRIAL AND AI’PEAL BOARD

A

RE OPPOSITION NO 151, 757 o \

A H H BROWN SHOE COMPANY : o ii
Loahyn - VS ; 7 t :
LENWORTH ALEXANDER HYATT o

|

Defense against M&ﬁon for Summary Judgg'”'ment ; \

COLUMBIA INSURANCE COMPANY \

o Pursuant to 37 CFR § 2. 127 (d)) of The Trademark Tnal and Appeal Manual of ’
_ Procedm'e Defendants submit the followmg affidavit, which is germane to the Motion for
o Summary Jjudgement filed on December 18, 2002 ;a8 Apphcant s defense agamst motion.
1 On January 22, 2003, attorneys for Opposers respond to Applicant’s initial defénse to Motlon |
for Summary Judgement, in favor of Nonmovmg Party, “Apphcant”

' 2 _In its response attorneys admit on page 3, hnes 15 & 16 to- recewmg Apphcant ] Request to
Produce Documents and Things ( See Exhxblt A ) . i\

':, Attomeys for Opposers admit to ﬁlmg MOthIl for Summary J udgement four 4) days p}xor to .
t\he ‘expiration of the time granted to respond to, Apphcant s Request to Produce Documents and
Thmgs (See pages three & four of Exhibit A) I : ‘\ ’
4\

Attorneys for Opposers falled to xespond to Apphcant s Request to Produce Documents and
~ Things, was due to their arrogance. e : ;

5. o page four (4) of Exhibit A, the attorneys for Opposers states” “In the fourth and fi fth

sen ences, Applicant attempts to make hay from whit are obvxously typographlc errors( sic)”}

Attorneys further state, “Once the typographical errors are corrected, this i issue dlsappears (s:c)
a‘\typographxcal errors? Where is the- correcuon‘? o S .

6 O :page four of attorneys response to Defense for Summary J udgement in favor of &
nrrL ving Party “Applicant ”, it is alleged that in May 2002, the enure trademark was '
transf rred to it, but failed to serve Notice of Appearance . ‘ \

7. Atto"'""ey for Opposers failure to serve @ umely Nonce of Appearance is slighted as a ; \

‘techm«&.al -issue’( See Exhibit A page 4). .

8. Apph ants / Defendant did not receive the alleged dlscovery requests alluded to on page 5, of \




Exhibit A. e o

9. Attorneys for Opposers far]ure to serve dlscovery request was probably another technical
€rTor. U - L - \

10. Applicant / Defendant recexpt of the Mouon for Summary J udgement but not the dlscovery
request is a clear indication that the allege documents were not served. o \

o It is appropriate for the Honorable Trademark Trial and Appeal Board to er\xter Summary ”
... Judgement, in favor of Nonmoving Party.( Apphcant /Defendant) because Apphcant did not
++: receive the alleged discovery request o

CERTIFICATE OF MAILING

o I Lenworth Alexander Hyatt hereby certifies that this correspondence is bemg dep051ted
| with The United States Post Office as Cemfied Mail, addressed to The Trademark Trial and
. Appeal Board, 2900 Crystal Drive, Arlington, VA. 22202 3513, \

orxﬂmé %—a? "B'Y-» (\md%\

: Date e Lenworth Alexander}lyatt ,\ \

CERTIFI ATE OF SERVICE . %’-

,‘ I Lenworth Alexander Hyatt hereby certlﬁes that thls correspondence was deposned with
[The United States Post Office as Certified Mail;-to be served on attorneys for Opposers G‘ene S
Winter, and Mark J. Speciner, at St. Onge Steward J ohnson & Reens LLC. , At 986 Bedford

: treet Stamford CT. 06905.

ﬁér««w—ax/‘? 4 )/vc ? BY 7 ﬁﬁf%m/ﬁ

Date ‘ Lenworth Alexander yatt







i+ rights. Because the records
" ° my assistance. .

after the initial review. There are a number of different
... the grounds for the refusal, it m

- will result in abandonment of the application

-~ intellec
. successful registration, I believe' m 7
.. Trademark Office will enhance your chance for success.

ADVERTISEMENT

%

BRIAN R. GIBBONS,pa. - - - |

Attorney at Law =~ o .
3936 S. Semoran Boulevard, Suite 33 | Toll-Free: - (866) 745-5187 X R
Orlando, Florida 32822-4015 - =+ .- ... Telephone:: (407) 384-6156 '
 E-mail: trademarks@briangibbons.com _Facsimilg: . (407) 384-6055 o &
A . 3 January 30, 2003
- Lenworth Hyatt S ‘ \‘ .
PO Box 4864 IR EER T .
‘Hollywood, FL 330834864~ ~ - . . . . s x
Re: CHUMMY ~ ~° - . x :
~ Trademark Application Serial No. 76/386,379 \ o
e ooTEl s o R
Dear Mr. Hyatt: b

'
'

If you have already retained a lawyer for this matter, please disregard this letter. While,
reviewing U.S. Patent and ‘Trademark ‘Office (“PTO”) records, I noticed yEdUI application
‘referenced above. The PTO’s public database reflects that an office action letter was mailed to -
you on October 7, 2002 for Application Serial No. 76/386,379, but does not show’ that a response -
has been filed. (If you have already filed a response, please disregard this letter, as it may simply
be that the PTO had not yet updated its ‘oh:line-database at the time I noticed your iapplication.)

Ifa response has not yet been ﬁlé__'d, that leaves-about two ‘months to ljrop%;ﬂy respond to
the PTO by the six-month déadline or risk having the application deemed abandoned. If this
happens, the CHUMMY mark may be lost to another applicant. Since you have lalready begun

the application process, it seems you have a strong interest in protecting your itrade identity

do net show.that you are represented by counsel, I wanted to offer

It is common for trademark applications to be refused by the PTO trademark examiner

7 grounds for refusal, and depending on _
ay bedifficult to overcome and require persuasive arguments to
. be made to the examiner. Responding to"the office action letter may involve aimending the

5

-+ application, filing a written response arguing against the legal grounds stated by the examiner,
- : and telephone interviews with the examiner t

_ , ;f;iFailh,re)i_to properly respond to an office action letter

I am available to assist ybb'in responding to the office action, as well as anyvother -
tual property matters with which you-may require assistance. While 1 car'motﬁguarantee a
y experience with trademark prosecution and the Patent and

!

|
|
t
%
|
|
?



: %»;Attomey at Law-

{
|
: !

) ‘ CaeT s - . - - - . ‘
January 30, 2003 e S TE _ . o
Page 2 of 2 o = i;;

I practice exclusxvely n- the ﬁeld of 1ntellectual property law, and have worked in that
field since 1999. In the last-year alone, I filed-over a hundred responses and other. documents
with the Patent and Trademark Officé on behalf of clients seeking federal trademark Tegistration,

and am quite familiar w1th PTO procedure and the vanous types of office actlons they issue.

§
To help you demde whether to retam my serv1ces I am avallable to}rev1ew the ofﬁce
action letter you received from the PTO, outline your options and prov1de a cost estimate at no

charge. Iinvoice for services only aﬂer they have been rendered, and do not requlre a retainer or
- advance payment. S

Please feel free to contact me at the above number to drscuss your trademark needs or, if

you so desire, you may simply fax the ofﬁce action letter to my ofﬁce for my revrew and I w111
get back to you with an evaluatlon of your optlons atno -expense.

Failure to respond. swrftly to the Patent and Trademark Ofﬁce will result in your
. . application being abandoned and may nsk your trade 1dent1ty nghts 11look- forward to hearmg
- from you. .

I
Slncerely, o » ‘ ‘ '

BnanR Glbbons Esq
* BRGf/seg
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By Certified Mail
Lenworth Alenander Hyatt |
P.O. Box 4864 .

Hollywood, Florrda 33083

Re: Crown Design trademark apphcatron |

g e
M .

Deaer.Hya’[t:ﬁ T o : i\
We represent Columbra Insurance Company ("Columbla Insurance")\and its hcensee
- H.H. Brown Shoe Company, Inc. ("H:H.-Brown") and are writing to you on their
behalf. It has come to our dttention that you have applied to register the trademark
Crown Design in Int’l Class'25 for a number of goods, including "footwear " As
explained below, we belreve {that use of your Crown Design'in this manner is likely

to create confusron among consumers w1th respect to our clients’ trademark H and
Crown Design.

i

H.H. Brown has been manufacturer and drstubutor of shoes and. boots srnce 1883
Columbia Insurance is the owner, and H.H. Brown is its licensee, of numerous
trademark registrations and apphcatrons including for the trademark Hland Crown
Design. A copy of U.S. Registration No. 1,981,495 for this trademark 1§s enclosed for
your reference. H.H. Brown has used the trademark H and Crown Desxgn since
March 5, 1994, and through extensive use and promotion of H arid Crown Design,

Columbia Insurance and H.H."Brown have established valuable goodwrll in H and
Crown Design 1n the footwear rnarket e

.
As we are sure you apprecrate 1t is 1mportant to avoid any hkehhood of confusron L
between our clients’ H and Crown Desrgn products and your Crown Desrgn goods.
We are concerned that the use of Crown Design in connection with footwear may -
result in consumer confusion, mistake or deception as to the association of your goods
and our client's goods.. In order:to avoid such mutually undesirable confusion, we ask
that you amend your application:and delete footwear from the 1dent1ﬁcatlion of goods
and assure us that you wrll not market any footwear under the Crown Desrgn mark.

y ‘ »
We hope that alerting you to this potentral pxoblem will resolve this i 1ssue |Columbia
Insurance and H.H. Brown are hopefu] that the parties will make drlrgent efforts to
avoid any likelihood of consumer. confusmn between the respective marks and in
connection with the respectxve goods In accordance with this hope, we have filed for

i
s B ‘ ;
o B



Fisu '&'chrzr:lxkbs__o'l}r P.C. - : l{
l December 10 2001 i} T - ,, \
b ' Lenworth Alexander Hyatt e o

Page2

- 3t

o | o

an extension of time to oppose your applrcatron A copy ol‘our most recent request is
enclosed for your reference

To ensure approprlate time to analyze this matter and grve xt‘ the attentron it deserves
we ask that you respond to- tl’llS letter no later than January 10, 2002.

Thank you in advance of your attention to this matter and we look forward to your

response.  Should you have any quesnons in the meantrme please feel free to call me
at (617) 542- 5070. '

Very truly yours i S o o
Sean F Hene' aé/ T B : l
SFH/nlb | |

20341798doc ., .










