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NOTICE OF OPPOSITION

Opposer, Randy N. Graham, an individual with a business address at P.O. Box 3687,
Gastonia, North Carolina 28054, believes he will be damaged by registration of the mark shown
in Application Serial No. 76/086,290 (“the Application”), published in the Official Gazette on

February 26, 2002, and hereby opposes said Application, alleging as grounds for his opposition

that:
Opposer, Randy N. Graham, is the owner of common-law trademark rights in

1.
the mark ACCUFLEX for golf club shafts (“the Mark”) based upon continuous and substantially
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exclusive use of the Mark in commerce by Opposer while doing business variously as The
Goifer’s Edge, Custom Golf Sales, and other business names, such use dating from at least as
early as July 1993. Through such use of the Mark ACCUFLEX in commerce since July 1993,
substantial goodwill inuring to Opposer’s benefit has developed in Opposer’s business.

2. As evidenced by the publication of the Mark in the Official Gazette of February
26, 2002, the Applicant, Custom Golf Sales, Inc., seeks to register the mark ACCUFLEX as a
trademark in International Class 28, for “golf club shafts.”

3. The Application was filed on July 11, 2000, under the signature of Joe B. Baucom
II (“Baucom”) as an intent-to-use application, in the name of “Custom Golf Sales, a North
Carolina partnership composed of Joe B. Baucom II and Randy N. Graham,” which Application

was amended on April 27, 2001, to allege use of the Mark in commerce dating from June 1, 1998.

4. No written agreement evidencing a partnership exists between Baucom and
Opposer.
5. Baucom became involved in Opposer’s business as an independent contractor in

1998, from which time Baucom was compensated for his services (which included sales and
marketing) on a commission basis for the golf club shafts he sold on behalf of Opposer through
various websites.

6. Beginning in June 2000, Baucom and Opposer operated jointly without a written
operating or partnership agreement.

7. In October 2000, Baucom acted unilaterally to dissolve the business relationship
that then existed between Baucom and Opposer.

8. During the course of dissolving their business relationship, Baucom or his agents
locked Opposer out of the office space and the warehouse from which Baucom and Opposer
operated and converted assets contained therein and other assets to Baucom’s personal use.
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9. The Application was assigned, unilaterally by Joe B. Baucom II, to Applicant,
Custom Golf Sales, Inc., on or about April 23, 2001.

10. Upon information and belief, Joe B. Baucom II is an officer, director, and
shareholder of Custom Golf Sales, Inc.

11. Applicant has violated Opposer’s rights in the Mark and, upon information and
belief, made threats of legal action against Opposer’s suppliers. As a result, Opposer has been
forced temporarily to cease his use of the Mark in commerce. However, Opposer did not and
does not intend to abandon the Mark and intends to resume use of the Mark in commerce
during 2002.

12. Neither the business entity named in the original Application, if any such entity
ever existed, nor the present Applicant has ever owned any rights in the Mark ACCUFLEX.

13. No written agreement signed or adopted by Opposer exists which assigns, grants
a security interest in, or otherwise transfers Opposer’s rights in the Mark and the goodwill
symbolized thereby to Applicant, Baucom, or any other person.

14. The use of the Mark during the course of the business relationship between
Opposer and Baucom was conducted under an informal license by Opposer, with the goodwill
from such permissive use inuring to Opposer’s benefit and such use being under Opposer’s
control by virtue of the business relationship between Opposer and Baucom.

15. Applicant’s filing of the Application was fraudulent in that said Application was
filed, without Opposer’s permission, in the name of a business entity that, even if it had a legal
existence, was not the true owner of the Mark. The representation that a partnership between
Baucom and Opposer was the owner of the Mark constituted an intentional misrepresentation

of a material fact made for the purpose of deceiving the United States Patent and Trademark
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Office (“USPTO”) as to the true owner of the Mark, upon which misrepresentation the USPTO
relied in permitting Baucom to control prosecution of the Application, to Opposer’s detriment.

16. Applicant and Baucom again made fraudulent statements to the USPTO when
Baucom, after unilaterally terminating the business relationship between Baucom and Opposer,
misappropriated Opposer’s rights in the Mark by unilaterally assigning all right, title, and
interest in the Mark and in the Application from the business entity named in the original
Application to a corporation owned by Baucom, and by recording such assignment in the
USPTO, all with the intent of inducing the USPTO to issue a trademark registration in the name
of Applicant, to Opposer’s detriment.

17. If the Application is allowed to mature into a registration, Opposer will be
harmed because any registration that issues on the Application will be constructive notice of the
Applicant’s claim of ownership of the Mark under the Trademark Act, § 22, 15 US.C. § 1072,
and prima facie evidence of the validity of the registered Mark and of the registration of the
Mark, of the registrant's ownership of the Mark, and of the registrant's exclusive right to use the
registered Mark in commerce on or in connection with the goods or services specified in the
certificate, under the Trademark Act, § 7(b), 15 US.C. § 1057(b). Applicant will be able to rely
on such registration to discourage or prevent Opposer’s suppliers and customers from doing
business with Opposer, through actions similar to those already taken, and Opposer will be
prevented from obtaining his own federal registration for the Mark despite his ownership
thereof. Consequently, Opposer’s ownership of the Mark and of the goodwill represented
thereby will be effectively extinguished.

WHEREFORE, Opposer prays that this Notice of Opposition be sustained, that

Applicant’s Trademark Application Serial No. 76/086,290 be rejected, and that Applicant be
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denied registration of the mark ACCUFLEX as a trademark for the goods identified in that
application.

Submitted herewith is a check in the amount of $300 in payment of the requisite fee
under 37 CF.R. § 2.6(a)(17) for filing of the Notice of Opposition. The Commissioner is
authorized to debit any underpayment or credit any overpayment to Deposit Account No. 18-
1215 of the Opposer’s undersigned attorney. This Notice of Opposition is being submitted in

triplicate, via United States Postal Service Express Mail, Post Office to Addressee.

Respectfully submitted,

UL -

Jarhes M. Harrington‘/ u 2/

Clifford R. Jarrett
NEDY COVINGTON LOBDELL & HICKMAN, LLP
4200 Bank of America Corporate Center
100 North Tryon Street
Charlotte, North Carolina 28202-4006
Telephone (704) 331-7400
— Attorneys for Applicant

‘1‘/}3/ X002

Date

CERFITICATE OF EXPRESS MAILING

EXPRESS MAIL MAILING LABEL NO. EL695556367US

DATE OF DEPOSIT: April 23, 2002

| hereby certify that this paper and fees are being deposited on the date
indicated above with the United States Postal Service as “Express Mail Post
Office To Addressee,” under 37 CFR § 1.10, addressed to: BOX TTAB FEE,
Commissioner For Trademarks, 2900 Crystal Drive, Arlington, VA 22202-3514

TYPED NAME: WENDY PULLEN

SIGNATURE \\\,\\NQ N\gﬂ\) Q\:&S&/\
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