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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

NIOXIN RESEARCH )
LABORATORIES, INC. )
)
Opposer, ) Application No. 76/105,671
)
V. ) Mark: NI-OX
) _
ALPHA/OMEGA ) Opposition No.
ENVIRONMENTAL, INC. )
Applicant. ; OO OO0 i
01-04-2002
NOTICE OF OPPOSITION U8 Patent & TMOfo/Tht Mall Rept D, #74

Opposer Nioxin Research Laboratories, Inc. (“Opposer”), for its. Notice of
Opposition agaiﬁst Application Serial No. 76/105,671 for the mark NI-OX filed by
Alpha/Omega Environmental, Inc. (“Applicant’), believes that it will be damaged by and
thus opposes registration of the mark which is the subject matter of Application No.
76/105,671. As grounds for opposition, Opposer alleges as follows:

1. Opposer is a Georgia corporation with a principal place of business
located at 1781 Westfork Drive, Lithia Springs, Georgia 30122.

2. Applicant has a mailing address of 8530 Windfall Way; Blackforest,
Colorado Springs, Colorado 80908.

3. Opposer has properly extended time to oppose the instant application

through and including January 9, 2002. B1/89/2082 CHAY1l ©BDBOREB3 761A5671
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4. Since at least as early as July 1987, Opposer has continuously and
exclusively used the mark NIOXIN for its goods, namely, “hair shampoo and
conditioners which promote hair growth in humans” and “hair care preparations.” Since
at least July 1987, Opposer has advertised and promoted its goods under the mark and
name NIOXIN.

5. Additionally, since at least as early as February 1998, Opposer has
continuously and exclusively used the mark NIOXIDE for its goods, namely, “cleaning
preparations for hair styling tools.” Since at least February 1998, Opposer has advertised
and promoted its goods under the mark and name NIOXIDE. (The NIOXIN and
NIOXIDE marks shall be referred to collectively as “Opposer’s Marks”).

6. By virtue of the widespread sales and extensive advertising and promotion
of the Opposer’s goods under Opposer’s Marks and name, Opposer’s Marks and name
are recognized and relied upon as identifying the Opposer’s goods, and as distinguishing
them from the goods and services of others, and have come to represent and symbolize
extremely valuable goodwill belonging exclusively to the Opposer.

7. The Opposer’s Marks have long been registered in the United States
Patent and Trademark Office for Opposer’s goods. The Opposer owns Registration No.
1,508,806 issued October 18, 1988 for the mark NIOXIN for “hair shampoo and
conditioners which promote hair growth in humans” in International Class 3, which has
become incontestable; Registration No. 2,241,607 issued April 27, 1999, for the mark
NIOXIN for “hair care preparations” in International Class 3; and Registration No..
2,221,749 for the mark NIOXIDE for “cleaning preparations for hair styling tools” in

International Class 3.
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8. Continuously from at least July 1987, the Opposer has used NIOXIN as
the principal distinguishing element of its business name and the Opposer has become
well known by the general public and in the relevant industries.

9. By virtue of this recognition, Opposer’s Marks are famous as defined

- under Section 43(c) of the federal Trademark Act, 15 U.S.C. § 1125(c).

.10; Applicant is the owner of Applicationi No. 76/105,671, for the mark NI-
OX (“Applicant’s Mark™).

11.  Applicant filed the instant application on an intent-to-use basis on August
9, 2000, for “water disinfection and purification units for commercial, industrial and
domestic use” in International Class 11.

12.  Opposer’s rights in Opposer’s Marks are superior to Applicant’s filing
date for its NI-OX mark.

13.  The use and registration of Applicant’s NI-OX mark is likely to cause
confusion in the minds of the purchasing public and to cause the purchasing public to
assume that the goods identified by such mark are sold by Opposer or that such goods
originate with or are in some way connected to Opposer, which they are not, in violation
of 15 U.S.C. §§ 1052(a) and 1125(a).

14.  The use and registration of Applicant’s NI-OX mark is likely to injure
Opposer’s business reputation and dilute the distinctive quality of Opposer’s Marks in
violation of Section 13(a) and Section 43(c) of the Trademark Act, 15 U.S.C. §§ 1063(a)
and 1125(c).

15. Therefore use and registration of the Applicant’s NI-OX mark will be

injurious to the Opposer.
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16. A duplicate copy of this Notice and the requisite filing fees are enclosed
herewith.

WHEREFORE, Opposer believes that it will be damaged by the registration of the
Applicant’s Mark and prays that said Application No. 76/105,671 be refused, and that no
registration be issued thereon to Applicant, and that this Opposition be sustained in favor
of Opposer.

Respectfully submitted,

TROUTMAN SANDERS LLP

SO ) St
‘Kzlichael D. Hobbs, Jr.
eorgia Bar No. 358160
Jeri N. Sute
Georgia Bar No. 693029

Attorneys For Opposer

600 Peachtree St., N.E.

Suite 5200

Atlanta, Georgia 30308-2216
(404) 885-3000

CERTIFICATE OF EXPRESS MAIL
UNDER 37 CFR 1.10

Express Mail Mailing Label Number: EL 755872559 US
Date of Deposit: January 4, 2002

I hereby certify that this paper is being deposited with the United States Postal Service
"Express Mail Post Office to Addressee" service under 37 CFR 1.10 on the date
indicated above and is addressed to the Assistant Commissioner for Trademarks, 2900
Crystal Drive, Box TTAB Fee, Arlington, Virginia 22202-3515.

JERIN. SUTE

QUi bute

Date of @we: January 4, 2002
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TROUTMAN SANDERS LLP
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A LIMITED LIABILITY PARTNEIRSHIP

BANK OF AMERICA PLAZA
600 PEACHTREE STREET, N.E. - SUITE 5200
ATLANTA, GEORGIA 30308-2216
www.troutmansanders.com
TELEPHONE: 404-885-3000
FACSIMILE: 404-885-3900

Jeri N. Sute Direct Dial; 404-885-3434
jeri.sute@troutmansanders.com Direct Fax: 404-962-6786
January 4, 2002
Box TTAB Fee (O
: Commissioner for Trademarks
2900 Crystal Drive 01-04-2002
Arlington, Virginia 22202-3513 1.5, Patent & TMOR/TM Mail RoptDt #74

Re:  Notice of Opposition - Serial App. No. 76/105,671 for the mark NI-OX
Honorable Commissioner:

Enclosed please find the following documents for filing:

’ 1) Notice of Opposition (in duplicate);
(2)  Check No. 278720 for $300.00; and
. 3) An acknowledgement postcard.
If additional fees are deemed to be payable, please charge our Deposit Account No. 20-
! 1507.
Respectfully submitted,
TROUTMAN SANDERS LLP o
Umi) Sty :
Jeri . Sute g :
Attorneys for Applicant -
Enclosures I
CERTIFICATE OF EXPRESS MAIL UNDER 37 CFR 1.10 ;
[

Express Mail Mailing Label No. EL 755872559US

Date of Deposit: January 4, 2002

I hereby certify that this paper is being deposited with the United States Postal Service "Express Mail Post Office to
Addressee"” service under 37 CFR 1.10 on the date indicated above and is addressed to Box New App, Fee, Commissioner
of Trademarks, 2900 Crystal Drive, Arlington, Virginia 22202-3513

Qh'N

Date o 1gnature January 4, 2002




